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t^HE  honourable  Robert  Trimble,  one  of  the  associate 
justices  of  this  (lloiirt,  died  at  his  residence  in  Pari?,  Ken- 
tncky,  in  September  1828. 

Mr  Justice  Trimble  was  bom  in  Augusta  county,  Vir- 
ginia, in  lillf  and  was  the  son  of  Mr  William  Trimble, 
one  of  the  earliest  settlers  in  Kentucky ;  a  virtuous  man, 
whose  bold,  firm,  and  enterprising  character  induced  him 
to  seek  an  increase  to  his  fortunes,  by  establishing  him- 
self on  the  frontiers,  encountering  all  the  dangers  and  hard- 
ships of  a  new  and  advanced  settlement. 

Mr  Justice  Trimble  accompanied  his  father  when  hC'Cmi- 
grated,  and  the  early  years  of  his  life  were  passed  in  agri- 
cultural industry;  and  frequently  in  the  amusements  and 
toils  of  the  chase,  upon  the  success  of  which  the  settlers 
often  depended  for  food:  he  was  sometimes  engaged  in 
defence  against  Indian  invasion,  to.  which  the  borderers  were 
then  constantly  exposed.  He  was  distinguished  in  his  youth 
for  his  conduct,  his  courage  and  his  sagacity;  and  was  ac- 
knowledged as  a  leader  bv  his  associates. 

The  native  and  powerful  energies  of  his  mind  could  not 
be  restrained  by  the  situation,  in  which  he  was  placed,  and 
he  became  desirous  of  obtaining  an  education  which  would 
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fit  him  for  Higher  duties.  Bjr  teaching  an  English  school 
he  procured  the  means  of  entering  Bourbon  Academy;  and 
he  afterwards  was  a  student  in  the  Kentucky  Academy 
in  Woodford  county,  where  he  completed  his  classical  at- 
tainments. .  He  theil  studied  law,  and  in  1800  commenced 
the  practice  of  his  profession  ct  Paris,  in  Bourbon  county, 
where  he  married.  His  widow,  and  a  numerous  family  of 
children  surviver  him. 

Mr  Justice  Trimble  always  enjoyed  the  highest  consider- 
ation^ and  confidence  of  his  fellow  citizens.  In  1802  he 
was  elected  to  the  house  of  representatives  of  Kentucky ; 
but  in  the  following  year  he  declined  a  re-election,  deter- 
mining to  deVotef  himself  to  his  profession,  a  duty  enjoined 
upon  him  by  his  narrow  fortunea.  In  1807,  his  profes- 
sional reputation  and  character  were  such,  that  he  was  ap- 
pointed a  judge  of  the  supreme  court  of  Kentucky;  which 
sttuatibn  he  held  for  two  years  with  great  reputation.  He 
relinquished  the  office  to  resume  the  practice  of  his  pro- 
fession; and  in  1810  he  refused  the  commission  of  chief 
justice  of  the  state.  In  1813  he  again  declined  the  oflice 
of  chief  justice ;  and  having  assiduously  and  successfully 
devoted  himself  to  the  bar  until  1817,  he  was  in  that  year 
appointed  district  judge  of  the  United  States,  for  the  district 
of  Kentucky.  In  May  1826,  he  received,  from  President 
Adams,  the  commission  of  associate  justice  of  the  Strpreme 
Court  of  the  United  States. 

In  the  performance  of  judicial  duties  in  Kentucky,  in  the 
state  courts,  and  in  the  (district  and  circuit  courts  of  the 
United  States,  Judge  Trimble  obtained  the  respect  and 
eifteem  of  the  profession  and  of  his  fellow  citizens.  Learned 
in  the  law,  just  and  discriminating  in  his  judicial  investiga- 
tions, his  decisions  were  characterised  by  great  legal  accu- 
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racy,  research  and  perspicuity,  and  by  an  enlarged  and  libe- 
ral equity.  In  the  Supreme  Court  of  the  United  States, 
Mr  Justice  Trimble  maintained  and  incieased  the  character 
and  reputation  which  hadi>laeed  him  upon  that  bench. 
His  opinions  were  clear  and  comprehensive,  illustrated  and 
enriched  by  all  the  legal  learning  their  subjects  demanded ; 
and  they  gave  to  those  who  heard,  them  the  surest  anti- 
cipations of  increasing  usefulness  and  talents*  had  it  been 
permitted  to  him  to  remain  in  the  performance  of  the  high 
functions  of  his  station. 

In  pAvate  and  domestic  life  Mr  Justice  Trimble  was  uni^ 
versally  betoved  and  respected.  G^itle,  conciliating  and 
kind  in  his  n^aniners  and  disposition,  honourable  and  futh- 
fttl  in  all  his  transactions,  every  one  who  knew  him  sought 
bis  friendship,  and  was  proud  of  attaining  it.  As  a  husband 
and  a  father,  his  mild  and  amiable  virtues  endeared  him  to 
those  with  whom  he  was  connected  in  these  delations ;  and 
his  home  was  always  the  abode  of  cheerfulness  and  content. 
He  was  a  patriot,  and  a  firm  republican,  and  he  4as  de- 
votedly attached  to  the  union ;  always  maintaining  those 
constitutional  principles  which  have  been  decltfired  from  the 
tribunal,  of  which  he  had  been  an  efficient  and  much  honour- 
ed member. 
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Abraham  L.  Pennock  &  James  SEUiSRs,  Plaintiffs  in  Error 
M.  Adam  Dialogue. 

The  r^cjrd  contains,  embodied  in  the  bill  of  eieeptions,  the  wbol4  of  the  tetti- 
Dony  and  evidence  oflfered  at  the  trial  of  tbet  cause  by  each  party  in  support 
of  the  issue.  It  is  very  voluminous,  and  as  no  exception  was  taken  to  its 
competency  or  sufficiency,  either  generally  or  foi^  any  particular  purpose ; 
it  is  not  property  before  this  court  for  consideration,  and  forms  an  expensive 
and  unnecessary  burthen  upon  the  record.  This  Gourt  has  had  occasion,  in 
many  cases,  to  express  its  regret  on  account  of  irregular  proceedings  of  this 
nature.  There  was  not  the  slightest  necessity  of  putting  any  portion  of  the 
evidence  in  this  case  upon  the  record ;  since  the  opinion  of  the  court,  delivered 
to  the  Jury,  presente<l  a  general  piiociple  of  law ;  and  the  appHcatkm  of  the 
evidence  to  it  was  left  to  the  jury.    [15] 

It  is  no  ground  of  reversal,  that  the  court  below  omitted  to  give  directionB  to 
the  jury  upon  any  points  of  law  which  might  arise  in  the  cause,  where  it  was 
not  requested  by  either  party  at  the  trial.  It  is  sufficient  for  us,  that  the 
court  has  given  no  erroneous  directions.    [16] 

If  either  party  considen  any  point  presented  by  the  evidence*  omitted  in  the 
charge  of  the  court,  it  is  competent  for  such  party  to  require  an  opinion  from 
the  court  upon  that  point.  The  court  cannot  bu  presumed  to  do  move  in  ordi- 
nary cases,  than  to  express  its  opinion  upon  questions,  which  the  parties  them- 
selves have  raised  on  the  trial.    [16] 

It  has  not  been,  and  indeed  it  cannot  be  denied,  that  an  inventor  may  abandon 
Vol.  ir.— a 
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[Peonock  fc  SeUen  v§.  Dialogic.] 

Us  inventloD,  and  farrender  or  dedicate  il  to  the  pabl(e*  Thb  inchoate  right, 
thus  gone,  cannot  afterwarda  he  icaumed  at  his  pleasure ;  for  when  gifts  are 
once  made  to  the  public  in  this  way,  they  become  absolute.  The  question 
which  generally  arises  on  trials  is  a  question  of  (act,  rather  than  of  law ;  whether 
the  acts  or  acquiescence  cif  the  party,  furnish,  in  the  given  case,  satis&ctory 
proof  of  an  abandonment,  or  dedication  of  the  invention  to  the  public.    [16] 

It  is  obvious,  that  many  of  the  provisions  of  our  patent  act,  are  derived  from  the 
pHnciples  and  practice  which  have  prevailed  in  the  construction  of  the  law  of 
England  in  relation  to  patents.    [18] 

Where  English  statutes,  such  for  instance  as  the  statute  of  frauds,  and  the 
statute  of  limitations,  have  been  adopted  into  oiir  own  legislation;  the  known 
and  settled  construction  of  those  statutes  by  courts  of  law,  has  been  consi* 
dered  as  silently  faicorporated  Into  the  acts;  or  has  been  received  with  all  the 
weight  of  authority.  This  is  not  the  case  with  the  English  statute  of  mono- 
polies, which  contams  an  exception,  on  which  the  grants  of  patents  for  faiven- 
tions  have  issned  in  that  country.  The  language  of  that  clause  in  the  statute 
is  not  identical  with  the  patent  law  of  the  United  States ;  but  the  construction 
of  it  adopted  by  the  English  courts,  and  the' principles  and  practice' which 
have  long  regulated  the  grants  of  their  patents ;  as  they  must  have  been 
known,  and  are  tacitly  referred  to  in  some  of  the  provisions  of  our  own  sta- 
tute, afford  materials  to  iUustrate  it.    [18] 

The  true  meaning  of  the  words  of  the  patent  law,  *'  not  known  or  used  before  the 
application ;"  is,  not  known  or  used  by  the  pu&fie,  before  the  application.  [19] 

If  an  inventor  should  ^  permitted  to  hold  back  from  the  knowledge  of  tlie  public 
the  secrets  of  his  invention  $  if  he  should,  for  a  long  period  of  years,  retain 
the  monopoly,  and  make  and  sell  his  inventioa  publicly ;  and  thOs  gather  the 
whole  profits  of  it,  relying  upon  his  superior  akfll  and  knowledge  of  the 
structure;  and  then,  and  then  only.twhen  the  danger  of  competition  should 
force  hhn  to  procure  the  ezdurive  right,  he  should  be  allowed  to  take  out  a 
patent,  and  thus  exclude  the  public  trom  any  fofther  use,  than  what  should 
tse  derived  undent,  during  hlk  foVRieirySlMs;  it  woUld  UAlMlUly  rotaid  the 
progress  of  science  and  the  useful  .arts ;  and  giye  a  premium  lo  those  who 
should  be  least  prompt  to  communicate  their  diseoveiise.    [19] 

If  an  invention  la  used  by  the  public,  with  the  consent  of  the  inventor,  at  tlie 
thne  of  his  application  for  a  patent;  bow  can  the  Court  say,  that  his  case  is 
nevertheless  such  as  the  act  wa»  intended  to  protect  ?  If  such  a  public  nse  is 
not  a.  use. within  the  meaning  of  the  statute ;  how  can  the  Court  extract  the 
case  from  its  operation,  and  support  a  patent,  when  the  suggestions  of  tite 
patentee  weie  not  trae ;  and  the  conditions,  on  whidi  alone  the  ^anl  was 
authorised,  do  not  exist?     [21] 

The  true  construction  of  the  patent  law  is,  that  the  first  inventor  cannot  acquire 
a  good  title  to  a  patent,  if  he  suffers  the  thing  invented  to  go  into  public  use, 
or  to  be  publicly  sold  for  use,  before  he  makes  application  for  a  patent.  This 
voluntary  act,  or  acquiescence  in  the  public  sale  or  use,  is  an  abandonment 
of  his  ri|^t;  or  rather,  creates  a  disability  to  comply  with  the  terms  aiid  condi- 
tions of  the  law ;  on  which  akwe  the-'secretary-ef  stale  is  authorised  to  giant 
him  a  patent.    [2S] 
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THIS  case  was  brought  before  the  Court,  on  a  writ  of 
error  to  the  circuit  court  for  the  eastern  district  of  Penn- 
sylvania. 

Id  that  court,  the  plaintiffs  in  erpr  had  instituted  their 
suit  against  the  defendants^  for  ah  infringement  of  a  patent 
right,  for  ^*  an  improvement  in  thg-j^t  ot  pakjp^  tubes  or 
hose  for  conveying  air,  water,  and  other  fluids."  .  The  in- 
vention claimed  by  the  patentees,  was  in  the  mode  of  ma- 
king the  hose  so  that  the  parts  so  joined  together  would  be 
tighti  and  as  capable  of  resisting  the  pressure  as  any  other 
part  of  the  machine. 

TJie  bill,  of  exceptions,  which  came  up  with  the  record, 
contained  the  whole  evidence  given  in  the  trial  of  the  cause 
in  the  circuit  court.  The  invention,  for  which  the  patent 
right  was  claimed,  was  completed  in  1811;  and  the  letters 
patent  were  obtained  in  1818,  .  In  this  interval,  upwards  of 
thirteen  thousand  feet  of  AoVe,.  constructed  according  to  the 
invention  of  the  patefilees,  had  been  made  and  sold  in.  the 
city  6f  Philadelphia.  One. Samuel  Jenkins,  by  the  permiss- 
ion of,  and  under  an  agrejement  between  the  plaintiffs  as  to 
the  price;  had  made  and  sold ^ the  hose  invented  by  the 
plaintifiB,  and  supplied  several  hose  companies  in  the  city 
of  Philadelphia  with  the  same.  Jenkins,  during  much  of 
the  time,  was  in^th^Rff^'^^  Afj|nn^lft*^M*^"f  Md  hfC^  ^^ 
«=Mn8tructed  byTKeff^Tl  thf*  ***'*  ^^  making  ♦^^  hntu^.  There 
was  no  positiye  evidence,  that  tbe  agreement  between  Jen- 
kins and  the  plaintiffs  in  error  was  knawn  to,  or  concealed 
from  the  public.  The  plaintiffs,*  on  the  trial,  did  not  allege 
or.  offer  evidence  to  prove  that  they  had  delayed  making 
application  for  a  patent,  for  the  purpose  of  improving. their 
invention;  or  that  from  1811  to  1818,  any  important  modi- 
fications or  alterations  had  been  made  in  their  riveted  hose. 
The  plaintiffs  claimed  before  the  jury,  that  all  the  hose 
'^htnhhuAjx^^^  maily  flnd  «^ld  tn  the  public,  prior  to  their 
patent,  Mdjynn  noniitnicrrd  nnd  vended  by  Jenkins  iindei^ 
~"  m^ir  pp''mifl°'^'^ — 

Upon  the  whole  evidence  in.  the  case,  the  cixtuit  court 
charged  the  jury : 
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''  We  are  clearly  of  opiDion  that  if  an  inventor  makes  his 
discovery  public,  looks  on  and  permits  others  freely  to  use 
it,  without  objection  or.  assertion  of  claim  to  the  inven- 
tion, of  which  the  public  might  take  notice ;  he  abandons 
the  inchoate  right  to  the  exclusive  use  of  the  invention,  to 
which  a  patent  would  have  entitled  him,  had  it  be^n  tip- 
plied  for. before  such  use.  And  we  think  it  makes  no  dif- 
ference in  the  principle,  that  the  article  so  publicly  used, 
and  afterwards  patented,  was  made  by  a  particular  indivi- 
dual, who  did  so  by  the  private  permission  of  the  inventor. 
As  long  as  an  inventor  keeps  to  himself  the  subject  of  his 
discovery,  the  public  cannot  be  injured :  and  «ven  if  it  be 
made  public^  but  accompanied  by  an  assertion  of  the  in- 
ventor's claim  to  the  discovery,  those  who  should  make  or 
use  the  subject  of  the  invention  would  at  least  be  put 
upon  their  guard.  But  if  the  public,  With  the  knowledge 
and  the  tacit  consent  of  the  inventor,  is  permitted  to  use 
the  invention  without  opposition,  it  is  a  fraud  upon  the  pub- 
lic afterwards  to  take  out  a  patent.  It  is  possible  that  the 
inventor  may  not  have  intended  to  give  the  benefit  of  his 
discovery  to  the  public ;  and  may  have  supposed  that  by 
giving  permission  to  a  particular  individual  to  construct 
for  others  the  thing  patented,  be  could  not  be  presumed  to 
have  done  so.  But  it  is  not  a  question  of  intention,  which 
is  involved  in  the  principle  which  we  have  laid  down ;  but 
of  legal  inference,  resulting  from  the  conduct  of  the  in- 
ventor, and  affecting  the  interests  of  the  public.  It  is  for 
the  jury  to  say,  whether  the  evidence  brings  this  case 
within  the  principle  which  has  been  stated.  If  it  does,  the 
court  is  of  opinion  that  the-  plaintiffs  are  not  entitled  4o  a 
verdict." 

To  this  charge  the  plaintiffs  excepted,  and  the  jury  gave 
a  verdict  for  the  defendant. 

Mr  Webster,  for  the  plaintiff  in  error,  contended, 
i.  That  the  invention,  being  of  such  a  nature  that  the 
use  of  it,  for  the  purpose  of  trying  its  utility  and  bringing 
it  to  perfectitrn,  must  necessarily  be  open  and  public;  the 


JANUARY  TERM  1829.  5 

[Pennock  &  Sellers  v».  Dialogue.] 

implication  of  a  waiver  or  abandonment  of  the  right,  fur- 
nished hj  such  public  use,  is  rebutted  by  the  circumstance 
that  the  article  was  made  and  sold  only  by  one  individual ; 
ai\d  that  individual  was  authorized  and  permitted  so  to  do 
by  the  inventors.. 

2.  That  the  use  of  an  invention,  however  public,  if  it  be 
by  the  permission  and  under  the  continual  exclusive  claim 
of  the  inventor;  does  not  take  away  his  right,  except  after 
an  unreasonable  lapse  of  time,  or  gross  negligence,  in  ap- 
plying for  a  patent 

3.  That  the  jury  should  have  been  instructed,  that,  if 
they  found  the  riveted  hose,  which  was  in  use  by  the  hose 
coinpanies,  had  been  all  made  and  sold  by  Jenkins,  and  by 
n6  one  else,  priol-  to  the  grant  of  the  patent;  and  that  he 
was  permitted  by  the  inventors,  under  their  agreement,  so 
to  make  and  sell  the  same;  that  such  use  of  the  invention, 
not  being  adverse  to  their  claim,  did  not  take  away  their 
exclusive  right,  nor  imply  an  abandonment  of  it  to  the 
public, 

4.  That,  if  they  found  the  hose  had  not  been  made  or 
sold,  prior  to  the  grant  of  the  patent,  by  any  person  but 
Jenkins,  then  the  giving  of  permission  to  him,  being  in  it- 
self an  assertion  of  claim,,  was  not  a  dedication  to  the 
public ;  and  that  the  piiblic,  by  purchasing  and  using  the 
hose,  thus  made  by  the  permission  of  the  inventors,  acquired 
no  title  to  the  invention— but,  on  the  contrary,*  if  the  price 
paid  included  a  premium  for  the  invention,  the  public  by 
so  purchasing,  admitted  the  right  of  the  inventors. 

5.  That,  at  any  rate,  there  being  no  use,  by  the  pubUcf 
of  this  invention,  it  should  have  b^en  left  to  the  jury,  to  say, 
whether,  under  all  the  circumstances,  considering  the  na- 
turci  of  the  invention,  and  the  time  necessary  to  perfect  it; 
the  plaintiffs  have,  been  guilty  of  negligence,  in  not  sooner 
applying  for  a  patent. 

Mr  Webster  stated,  that  thei  question  to  be  decided  by 
the  Court  laid  within  a  narrow  compass.  The  defence  set 
up  was,  that  the  plaintiffs  had  suffered  their  invention  to 
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be  uaed  before  their  application  for  a  patent;  and  had  thus 
lost  all  right  to  the  exclusive  use  of  it. 

The  Courty  in  this  case,  would  be  called  upon  to  reverse 
the  English  decision  relative  to  abandonments ;  for  it  wat> 
admitted,  that  those  casies  had  gone  to  the  whole  extent  of 
the  principles  applied  to  this  case  in  the  circuit  court. 
Those  cases  have  decided,  that  anj  public  use  of  an  inven- 
tion, even  for  experiment,  renders  it  no  longer  a  new  ma- 
chine. In  the  courts  of  the  United^tates,  a  more  just  view 
had  been  taken  of  the  rights  of  inventors.  The  laws  of  the 
Udited  States  Were  intended  to  protect,  those  rights,  and  to 
confer  benefits ;  while  the  provisions  id  the  statute  of  Eng- 
land, under  which  patents  are  issued,  are  Exceptions  to  the 
law  prohibiting  monopolies.  Hence,  the  construction  of  the 
British  statute  had  been  exceedingly  straight  and  narrow, 
and  different  frpm  the  more  liberal  interpretation  of  our  laws. 

By  the  decisions  of  our  courts,  there  must  be  a  vduntary 
dbandanmentf  or  negligence^  or  unreaeanable  delay  in  ob- 
taining letters  patent,  to  destroy  the  right  of  the  patentee* 
Goodyear  vs.  Mathews,  Paine^s  R^.SOO ;  Morris  t^.  Hunt« 
ington,  id.  34a. 

The  exception  to  the  charge  of  the  court  is,  that  the  jury 
should,  have  been  instructed  to  decide  upon  the  evidence, 
whether  the  plaintiff  meant  to  abandon  his  invention  by  the 
permission  to  Jenkins  to  use  it.  Jenkins  must  be  consider- 
ed as  the  private  agent  of  the  inventors;  and  their  agrees 
ment  with  him,  under  which,  he  made  the  hose,  is  to  be 
considered  rather  as  an  assertion  of  their  exclusive  right  to 
the  invention,  than  a  surrender  of  it.  By  omitting  to  leave 
to  the  jury  this  question  of  an  intention  to  abandon,  the  case 
was  erroneously  withdrawn  from'  them.  The  rights  of  the 
parties  also  entitled  them  to  have  the  causes  of  their  delay 
in  patenting  their  invention  inquired  of  by  the  jury.  As 
the  case  is  presented  on  the  bill  of  exceptions,  the  court  in 
their  charge  undertook  to  state  the  whol^  law  of  the  subject 
matter"  to  the  jury;  and  the  omission  to  instruct  them  on 
any  one  point  is  error. 
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If  in  this  charge  of  the  court  anj  thing  is  omitted  which 
was  matter  of  law  for  the  jury,  it  is  misdirection. 

In  a  case  in  Massachusetts,  said  to  be  reported  in  4th 
MiUon^B  Rep.f  it  was  left  to  the  jury  to  decide  whether 
seventeen  years'  delay  could  be  accounted  for. 

Under  the  provisions  of  the  laws  lof  the  United  States, 
the  right  is  created  by  the  invention^  and  not  by  the  parent. 
The  court,  therefore,  may  have  misled  the  jury,  ifi  stating 
that  the  plaintiffs  allowed  the  invention  to  be  used.  The 
thing  invented  was  only  permitted  to  be  used. 

The  suggestion,  that  by  adopting  the  language  of  the 
English  statute,  the  cases  decided  in  England  upon  that 
stalute  are  adopted,  may  be  answered  by  a  reference  to 
those  cases.  They  have  all  arisen  within  a  few  years,  since 
the  enactment  of  our  law ;  and,  except  the  dictum  of  Lord 
Coke  in  2d  Institute,  the  authorities  are  all  of  modem  date. 

If  this  Court  shall  be  of  opinion,  that, as  no  instructions 
were  particularly  asked  updn  the  questions  raised  here,  the 
court  below  were  not  bound  to  notice  them  in  the  charge^ 
^d  that  the  court  did  not  undertake  to  decide  the  whole 
law ;  the  pliuntiff  in  error  can  make  out.no  case  here.  But 
if  this  Court  shall  consider  the  questions  how  submitted 
doubtful,  as  the  rights^o/ the  plaintiffs  may  not  have  been 
fully  investigated;  by  sending  the  case  back  to  the  circuit 
court,  a  more  full  investigation  of  all  the.  points  involved 
in  it  may  be  made. 

Mr  Sergeant,  for  the  defendant,  insisted, 

1.  That  mere  invention  gives  no  right  to  an  exclusive 
use,  unless  a  patent  is  obtained;  and  that  if  at  a  time  when 
no  right  is  infringed,  the  public  fairly  jacquire  possession  of 
it,  the  inventor  cannot^  by  subsequently  obtaining  a  patent, 
take  it  away. 

2.  That  the  inventor,  by  abstaining  from  getting  a  patent 
encouraged  the  public  to  use  the  article  freely,  and  thus 
benefited  his  own  manufactory.  And  he  is  not  at  liberty, 
when  this  advantage  is  exhausted,  to  turn  round,  and  en- 
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deavour  to  reach  another  and  a  different  kind  of  advantage, 
by  appropriating  the  use  exclusively  to  himself. 

-  In  the  circuit  where  this  cause  was  tried,  it  was  not 
the  practice  to  ask  the  court  for  special  instructions,  to  the 
jury.  After  the  evidence  had  been  closed,  and  counsel 
heard,  a  charge  was  given  to  the  jury,  according  to  the  na-. 
ture  of  the  case,  upon  the  points  made  by  counsel,  or  which 
might  suggest  themselves  to  the  mind  of  the  judge.  It  was 
competent,  however,  to  either  party,  after  the  charge,  to  ask 
the  opinion  of  the  court  upon  any  point  supposed  to  have 
been  omitted,  which  was  material  to  the  decision.  In  this 
case,  no  such  request  had  been  made;  and  no  objection  can 
now  be  made  to  the  charge,  for  any  imputed  omission.  The 
only  question  was,  whether  the  principles  laid  down  to  the 
jury  for  their  guidance  were  correct,  and  according  to  law, 
in  the  particular  excepted  to. 

The  charge  must  of  course  be  considered  with  reference 
to  the  facts,  the  whole  of  which  appear  upon  the  record. 
The  petition  of  the  plaintiffs  to  the  secretary  of  state  stated, 
in  the  words  of  the  patent  law,  that  they  were  the  inventors* 
of  a  *'  new  and  usefiil  improvement/'  "  not  Jfcnotm  or  used 
before  their  application.''  The  '*  appiication"  was  made  in 
Juty  1818.  Their  averment  therefore,  upon  which  they  ob- 
tarned  their  patent  was,  that  the  rivet  hose  was  •a  new  in- 
vention, not  "known  or  used"  before  the  year  1818.*  The 
facta  proved  upon  the  trial  were,  that  the  invention  had  been 
completed  and  published  in  the  year  1811,  seven  years  be- 
fore the  application.  That  during  all  that  period,  it  had 
been  known  and  used  as  common  public  property,  (and  not 
as  private  property)  which  any  one  might  use  as  publicly 
known.  And  that  it  was  soknown  and  used,  with  i\^  know- 
ledge of  those  who  now  claitn  to  be  the  inventors;  without 
ftBy  assertion  or  claim  op  their  part  of  exclusive  property, 
and  without  notice  of  intention  to  make  such  claim.  There 
was  not  a  single  circumstance  offered  to  explain  the  delay. 
There  v^as  p.n  attempt  to  show,  that  the  making  of  the 
article  for  use,  was  limited  by  the  authority  and  permission 
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or  the  plaiDtiifs,  and  thence  to  infer  that  they  did  not  intend 
to  give  it  to  the  public.  A  witness,  produced  by  them,  and 
the  only  person  who  appeared  to  have  made  the  article, 
declared  in  substance,  *'  that  he  was  taught  by  the  plaintiffs 
in  1811  to  make  hose;  that  in  thai  year  he  made  a  certain 
quantity  of  it  for  the  Philadelphia  Hose  Company,  plaintiffs 
being  members  of  the  committee;  and  that  by  permission 
of  the  plaintiffs  he  made  about  thirteen  thousand  feet  of 
hose,  for  different  hose  companies,  from  1811  to  the  time  of 
granting  the  patent." 

Thus,  in  point  of  fact,  nearly  two  miles  and  a  half  in  length 
of  hose,  bad  been  made  at  different  times  in  the  course  of 
seven  years  before  the  patent;  and  had  been  sold  to  different 
hose  companies;  npt  to  experimefnt  with,  in  order  to  bring 
the  invention  to  perfection;  but  for  public  use,  as  a  thing 
already  completed,  and  adapted  to  the  purpose  of  arresting 
the  ravages  of  fire.  It  was  so  used ;  and  from  the  year  1811 
to  the  year  1818,  it  was  never  materially  altered  or  improved. 
The  thing  patented  in  1818  was  precisely  the  thing  invented, 
completed  and  used  in  1811. 

Were  the  plaintiffs,  under  these  circumstances,  entitled 
to  a  patent  9  or  could  a  patent,  thus  obtained,  be  supported  1 
The  authorities  upon  the  subject  are  decisive.  He  did  not 
admit  that  the  weight  of  judicial  or  legal  opinion  in  Eng- 
land was  lessened  by  the  supposed  difference  in  the  policy 
of  the  two  countries,  or  that  in  fact  any  such  difference  ex- 
isted. It  was  true,  that  the  process  or  mode  of  legislation 
was  varied  according  to  the  existing  state  of  things.  The 
statute  of  James  was  made  to  abolish  monopolies;  but  it 
saved,  by  exception,  the  rights  of  the  inventors  of  new  and 
useful  inventions,  who  had  before  enjoyed  exclusive  privileges. 
The  constitution  of  the  United  States  and  the  act  of  congress; 
on  the  '  onlrary,  having  no  monopolies  to  deal  with;  created 
exclusive  privileges  in  favour  of  the  same  description  of 
persons.  The  one  preserved  to  them  a  pre-existing  mono- 
|>oly,  and  the  other  conferrt^d  it  upon  them.  Both  were 
influeiiced  by  the  merits  of  the  inventor,  and  the  public 
advantage  of  eni;ouraging  inventive  genius.  And  they  were 
Vol.  II.-B 
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equally  influenced  by  these  considerations;  for  it  required 
at  least  as  strong  a  sense  of  their  just  claims  to  distinction, 
io  except  new  and  useful  inventions  from  the  statutory  odium 
and  denunciation  of  monopolies,  as  it  did  to  confer  upon 
them  the  benefits  of  monopoly  by  direct  enactment.  There 
was  no  reason,  therefore,  why  the  judicial  construction  of 
the  statute  of  James,  (from  which  our  act  of  congress  was 
in  this  respect  copied,)  which  had  become,  as  it  were,  in- 
corporated with,  and  part  of  the  statute^  should  not  be  as 
much  respected  as  in  the  instance  of  any  other  statute. 
The  adoption  of  the  language  of  the  'statute,  was  the  adop- 
tion also  of  its  settled  interpretation.  It  could. not  surely 
be  insisted  that  England  was  wanting  in  intelligence  to 
discern  the  value  of  genius,  or  in  liberality  to  reward  it; 
or  that  there  was  a  prevailing  bias  in  her  judiciary  toward* 
an  unjust  restriction  of  the  rights  of  meritorious  inventors. 
The  sentiment  of  the  nation,  and  the  government,  in  all  its 
branches,  was  the  opposite  of  this. 

Before  referring  to  the  cases,  it  might  be.  well',,  however, 
to  examine  the  matter  a  little  upon  principle^  What  is  the 
right  of  an  inventor?  It  is  the  right,  givm  to  him  by  the 
laWj  to  apply  for  and  obtain  a  patent  for  his  invention.  The 
patent,  when  duly  obtained,  secures  to  him  the  exclusive 
enjoyment.  Has  he  any  other  right  before  he  obtains  a 
patent  than  the  one  just  stated?  It  is  obvious  that  he  has 
not.  This,  then,  is  what  the  learned  judge,  in  his  charge, 
styles,  with  peculiar  aptness,  an  inchoate  right;  that  is,  a 
right  to  have  a  title  upon  complying  with  the  terms  and 
conditions  of  the  law.  It  is  like  an  inchoate  right  to  land, 
or  an  inceptive  right  to  land,  well  known  in  some  of  the 
states,  and  every  where  accompanied  with  the  condition, 
that  to  be  made  available,  it  must  be  prosecuted  with  due 
diligence,  io  the  consummation  or  completion  of  the  title. 
If  ihe  condition  be  not  complied  with,  the  right  is  aban- 
doned or  lost,  and  the  rights  of  others  are  let  in.  The 
abandonment  is  not  a  question  of  intention  of  the.party,  but 
|t  is  the  legal  construction  of  his  acts  qr  omissions. 

Had  the  plaintiifs  evei;  such  an  inchoate  right?     Accord- 
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ing  to  the  opinion  of  the  judge,  they  undoubtedly  bad  such 
a  right  by  their  invention  in  1811.  ThMj  they  could  have 
made  out  the  case  required  by  the  firs^  section  of  the  act  of 
congress — they  could  have  stated  with  truth,  that  the  thing 
invented  ''  was  not  known  or  used  before  their  application.'' 
But  in  the  year  1818  it  was  no  longer  true.  It  might 
be  stated,  but  it  could  not  be  truly  stated.  They  were 
unable  to  comply  with  the  condition  of  law.  For,  if  the  in- 
ventor, as  was  the  case  here,  voluntarily  permit  his  invention 
to  be  known  and  used,  as  a  thing  hot  intended  to  be  pa- 
tented, how  can  he  make  this  statement?  By  so  doing,  he 
abandons  his  inchoate  right,  he  proclaims  to  the  world  that 
he  does  not  mean  to  secure  it  by  patent,  and  every  one  is 
at  liberty  to  consider  it  abandoned ;  because  every  qqc  ac« 
quainted  with  the  law  knows  that  he  has  incurred  a  dis- 
ability. This  is  the  inevitable  legal  construction  of  his 
conduct,  and  is  altogether  indepeudent.of'his  intention ;  un- 
less we  suppose  the  act  to  be  guilty  of  the  absurdity  of 
requiring  that  to  be  stated  which  it  does  not  require  to 
be  true. 

But  the  terms- of  the  act  are  in  this  respect  too  plain  to 
admit  of  a  doubt.  Suppose  an  applicant  should  state,  that 
his  invention  had  been  known  and  used  for  seven  years  be- 
fore his  application,  <^ould.he  obtain  a  patent?  Suppose 
he. should  state,  that  he  had  always  intendecT  to  reserve  to 
himself  a  right  to  obtain  a  patent,  would  that  help  him? 
Or,  if  he  should  state  that  it  had  been  so  known  and  used, 
only-by  bis  permission?  The  language  of  the  act  is  plaih 
and  imperative.  There  is  ncf  scope  for  interpretation.  The 
prescribed  condition»is  express.  And  there  is  no  doubt  that 
it  was  the  intention  of  congress  to  refer  to  the  *'  application,'' 
as  the  period  before  which  the  thing  was  not  known  or  used; 
for  in  the  subsequent  act  of  17th  April  1800,  conferring  the 
privileges  of  the  patent  law  upon  resident  aliens,  the  same 
word  is  used  for  the  same  purpose.  And  it  is  declared  that 
the  patent  shall  be  void  if  the  thing  patented  was  known 
or  uaed  before  the  application.  Act  of  nth  April  1800, 
section']. 


12  SUPREME  COURT. 

[Peonock  &  Sellert  v$.  Dialogue.] 

It  is  hot  coBtended,  that  if  the  inveotion  should. be  pirated, 
the  use  or  knowledge,  obtained  by  the  piracy,  or  otherwise 
obtained  without  the  knowledge  or  consent  and  without  the 
fault  of  the  inventor;  would  bar  him  from  getting  a  patent. 
Nor  is  it  contended  that  his  own  knowledge  and  use  would 
be  a  bar.  The  latter  is  a  necessary  exception  out  of  the 
generality  of  the  terms  of  the  law,  because  every  inventor 
must  know  his  invention,  and  must  use  it  to  the  extent  of 
ascertaining  its  usefulness,  before  he  applies  for  a  patent. 
The  former  is  a  case  where  there  is  no  fault  on  the  part  of 
the  inventor.  But  it  is  contended,  that  the  inventor  who 
means  to  rely  upon  a  patent  must  make  his  application 
within  a  reasonable  time;  and  that  if  he  permit  his  invention 
to  be  publicly  known  and  used  before  he  applies,  he  cannot 
obtain  a  patent.  He  abandons  his  right,  if  he  sell  it  for 
public  use  himself,  and  a  fortiori^  if  he  permit  another  so 
to  sell  it. 

There  is  a  cautious  intimation  in  the  charge,  that  possibly 
there  might  be  some  saving  efficacy  in  accompanying  the 
use  with  an  assertion  of  claim  by  the  inventor.  And  it  is 
also  put  as  a  circumstance  against  the  plaintiffs  (which  was 
clearly  in  avideo'ce}  that  there  was  no  such  assertion  or  no- 
tice. The  charge  is  theiefore  applicable  only  to  a  case  of 
unqualified  public  use,  without  notice  or  assertion  of  claim. 
That  such  a  notice  would  be  available,  or  that  there  can 
be  any  other  assertion  of  claim  than  the  legal  assertion  by 
applying  for  a  patent;  are  propositions  which  it  is  not  now 
necessary  to  examine.  They  were  not  affirmatively  laid 
down  by  the  court,  nor  otheriyise  adverted  lo  than  for  the 
purpose  of  showing  that  the  facts  did  not  entitle  the  plain- 
tiffs to  the  benefit  of  them.  They  cannot  therefore  com- 
plain. Whether  such  assertions  or  notice,  contradicted  by 
the  acts  of  the  inventor,  will  be  available,  is  a  question  not 
decided  below.  Certain  it  is,  that  a  secret  permission  given 
to  their  own  agent,  can  no  more  be  an  assertion  or  notice, 
than  a  resolution  locked  up  in  their  own  breasts. 

The  construction  contended  for  is  in  accordance  with 
the  policy  of  the  law.     Patents  are  intended  to  be  granted 
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for  a  limited  time,  beginning  with  the  invention.  He  who 
asks  for  one  mast  describe  his  invention  with  such  certainty 
as  will  ensure  to  the  public  its  use,  wh^n  the  patent  expires  f 
and  at  the  expiration  of  the  time,  the  thing  invented  is  public 
property.  The  inventor,  to  enjoy  its  benefits,  must  place 
his  whole  reliance  upon  it.  Is  it  competent  for  him,  then, 
to  secure  to  himself  the  advantages  of  his  own  pecnliar 
knowledge  and  skill,  as  long  as  these  win  avail  him,  and 
when  they  are  exhausted,  to  apply  for  a  patent?'  There 
are  many  inventions,  the  secret  of  which  is  not  at  once  dis- 
coverable from  an  inspection  of  the  thing  invented.  The 
inventor  may  keep  that  as  long  as  he  can.  He  may  have 
extraordinary  skill  or  methods  of  working  which  will  enable 
him  to  keep  the  market  to  himself.  May  he  enjoy  these 
exclusive  privileges  for  seven  years,  and  then  obtain  a  pa* 
tent  for  fourteen  more  9  He  would  then  have  the  exclu- 
sive use  for  twenty-one  years.  If  for  seven,  why  not  for 
fourteen,  or  twenty-one,  or  any  other  assignable  time-f 
The  moment  that  his  invention  comes  into  the  most  common 
or  public  use,  is  the  moment  when  he  applies  for  a  pttent. 
When  the  public  have  fully  got  possession  of  it,  he  seeks 
to  withdraw  it  from  the  common  stock  and  appropriate  it 
to  himself.  ThilBi  is  directly  contrarjr  to  the  design  of  the 
law.  It  extends  the  ierni,  and  inverts  the  order  of  proceed- 
ing. The  inconveniences  would  be  very  great.  Those  who 
were  engaged  in  making  the  article  must  stop.  Those  who 
had  arranged  for  making  it  must  abandon  iheir  arrange- 
ments. Those  who  had  employed  their  time  in  learning  to 
make  it  must  lose  their  time  and  their  labour.  And  even 
a  bona  fide  inventor,  who  had  discovered  the  same  Uiing  by 
his  own  study  and  experiments,  would  be  deprived  of  the 
fruits  of  his  ingenuity  and  exertions.  Ancl  why?  ■  Simply 
because,  the  first  tnventof  did  not  cho6se  eooner  to  take  oal 
a  patent,  as  he  might  have  done.  The  .conditions  of  the 
law  beiiig  such  as  he  cab  comply  with,  and  ought  to  comply 
with ;  he  postpones  a  compliance  for  hit  own  profit,  and 
l^ds  the  commnnity  into  an  injurious  error*    If  it  be  de« 
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signed,  it  is  a  wrong.  If  it  be  without  design,  itis  negligence. 
Ought  he  to  be  benefited  by  his  own  wrong  or  negligence  f 

The  authorities  are  against  him.  He  cited  3-  Inst  184  ; 
Wood  vs.  Zimmer,  1  HoU's  JV.  P.  R^.  58 ;  Whittemore  V9. 
Cutter,  1  QaU.  482:  and  referred  to  Evans  V9.  Eaton,  1 
Peter9'9  C.  C.  Rep.  348;  Thompson  V9.  Haight,  1  U.  S.  Law 
Joumqlf  563. 

He  then  examined  the  several  points  stated  for  the  de- 
fendant, contending  that  some  of  them  were  unsupported  by 
the  facts,  and  others  by  the  law.  Under  the  second  he  ar- 
gued that  there  had  been  an  *' unreasonable  lapse  of  time,'' 
and  "  gross  negligence.''  That  seven  years  (the  period  here) 
unexplained  were  beyond  all  reasonable  bounds. 

He  contended,  also,  that  due  diligence«  where  thero  were 
no  circumstances  of  explanation,  was  a  question  of  law ;  and 
that  it  conisisted  in  applying  for  a  patent  as  soon,  after  the 
invention  was  completed,  as  could  reasonably  be  done :  and, 
finally,  that  due  diligence  required  that  the  application  should 
be  made  before  the  thing  invented  was  publicly  known  and 
used  with  the  consent  of  the  inventor. 

Mr  Justice  Stokt  delivered  the  opinion  of  the  Court. 

This  is  a  Writ  of  error  to  the  circuit  court  of  Pennsylva- 
nia* The  original  action  was  brought  by  the  plaintifis  in 
error  for  an  asserted  violation  of  a  patent,  granted  to  them 
on  the  6tb  of  July  1818,  for  a  new  and  useful  improvement 
in  the  art  of  making  leather  tubes  or  hose,  for  conveying 
air,  water,  and  other  fluids.  The  causte  was  tried  upon  the 
general  issue,  and  a  verdict  was  found  for  the  defendant, 
upon  which  judgment  passed  in  his  favour ;  and  the  correct-: 
BOSS  of  that  judgment  is  now  in  controversy  before  this  court 

At  the  trial,  a  bill  of  exceptions  was  taken  to  an  opinion 
delivered  by  tbecourt,  in  the  charge  to  the  jury,  as  follows,  viz* 
><That  the  law  arising  upon  the  case  was,  that  if  an  iiiventor 
midces  bis  discovery  pidblic,  looks  on  and  permitsothers  freely 
to  use  it,  without  objection  or  assertion  of  chum  to  the  in- 
vention, of  which  the  public  migbt  take  notice ;  be  abandons 
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ihe  inchoate  right  to  the  exclusive  use  of  the  invention, 
to  which  a  patent  would  have  entitled  him  had  it  been  applied 
for  before  such  use..  And,  that  it  makes  no  difference  in  the 
principle,  that  the  article  so  publicly  used,  and  afterwards 
patented,  was  made  by  a  particular  individual,  who  did  so 
by  the  private  permission  of  the  inventor.  And  thereupon, 
did  charge  the  jury,  that  if  the  widence  bring9  the  case 
within  the  principle  which  had  been  stated,  the  court  were 
of  opinion  t,hat  the  plaintiffs  were  not  entitled  to  a  verdict." 
.  The  record  contains,  embodied  in  the  bill  of  exceptions, 
the  whole  of  the  testimony  and  evidence  offered  at  the  trials 
by  each  party,  in  support  of  the  issue.  It  is  jrery  volumi- 
nous, and  as  no  exception  was  taken  to  its  competency,  or 
sufficiency,  either  generally  or  for  any  particular  purpose ;  it 
is  not  properly  before  this  Court  for  consideration,  and  forms 
an  expensive  and  unnecessary  burthen  upon  the  record.  This 
Court  has  bad  occasion  in  many  cases  to  express  its  regret, 
on  account  of  irregular  proceedings  of  this  nature.  There 
was  not  the  slightest  necessity  of  putting  any  portion  of  the 
evidence  in  this  case  upon  the  record,  since  the  opinion  of 
the  court  delivered  to  this  jury,  presented  a  general  princi- 
ple of  law,  and  the  application  of  the  evidence  to  it  was  left 
to  the  jury. 

In  the  argument  at  the  bar,  much  reliance  has  been  plabcd 
upon  this  evidence,  by  the  counsel  for  both  parties.  ^  It  has 
been  said  on  behalf  of  the  defendants  in  error;  that  it  called 
for  other  and  explanatory  directions  from  the  court,  and  that 
the  omission  of  the  court  to  give  them  in  the  charge,  fur- 
nishes a  good  ground  for.  a  reversal,  as  it  would  have  fur- 
nished in  the  court  below  for  a  new  trial..  But  it  is  no 
ground  of  reversal  that  the  court  below  omitted  to  give  di- 
rections to  the  jury  upon  any  points  of  law  which  might 
arise  in  the  cause,. where  it  was  not  requested  by  either  party 
at  the  trial.  It  is  sufficient  for  us  that  the  court  has  given 
no  erroneous  directions.  If  either  party  deems  any  point 
presented  by  the  evidence  to  be  omitted  in  the  charge,  it  is 
competent  for  such  party  to  require  an  opinion  from  the 
court  upon  that  point,  'if  he  does  not,  it  '\%  a  waiver  of  it. 
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The  court  cannot  be  presumed  to  do  more,  in  ordinary  cases, 
than  to  express  its  opinion  upon  the  questions  which  the 
parties  themselves  have  raised  at  the  trial. 

On  the  other  hand,  the  counsel  for  the  defendant  in  error 
has  endeavoured  to  extract  from  the  same  evidence,  strong 
confirmations  of  the  charge  of  the  courtl  But,  for  the  rea- 
son already  suggested,  the  evidence  must  be. laid  out  of  the 
case,  and  all  the  reasoning  founded  on  it  falls. 

The  single  question  then  is,  whether  the  charge  of  the 
court  was  correct  in  point  of  law.  It  has  not  been,  and 
indeed  cannot  be  denied,  that  an  inventor  may  abandon  his 
inventio'n,  and  surrender  or  dedicate  it  to  the  public.  This 
inchoate  right,  thus  once  gone,  cannot  afterwards  be  resum- 
ed at  his  pleasure;  for,  where  gifts  are  once  ipade  to  the 
public  in  this  way,' they  become  absolute.  Thus,  if  a  man 
dedicates  a  way,  or  other  easement  to  the  public,  it  is  sup- 
posed to  carry  with  it  a  permanent  right  of  user.  The  ques- 
tion which  generally  arises  at  trials,  is  a  question  of  fact, 
rather  than  of  law;  whether  the  acts  or  acquiescence  of  the 
party  furnish  in  the  given  case,  satisfactory  proof  of  an  aban- 
doiiment  or  dedication  of  the  invention  to  the  public.  But 
when  all  the  facts  are  given,  there  does  not  seem  any  reason 
why  the  court  may  not  state  the  legal  conclusion  deducible 
from  them.  In  this  view  of  the  matter,  the  only  question 
would  be,  whether,  upon  general  principles,  the  facts  stated 
by  the  court  would  justify  the  conclusion. 

In  the  case  at  barj  it  is  unnecessary  *to  consider  whether 
the  facts  stated  in  the  charge  of  the  court  would,  upon  ge- 
neral principles,  warrant  the  conclusion  drawn  by  the  court, 
independently  of  any  statutory  provisions ;  because,  we  are 
of  opinion,  that  the  proper  answer  depends  upon  the  true' 
exposition  of  the  act  of  congress,  under  which  the  pre- 
sent patent  was  obtained.  The  constitution  of  the  United 
States  has  declared,  that  congress  shall  have  power  '^  to  pro- 
mote the  progress  of  science  and  useful  arts,  by  securing 
for  limited  tifnesy  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  Writings  and  discoveries.*'  It  con- 
templates, therefore,  thai  this  exclusive  right  shall  exist  but 
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for  a  limited  period,  and  that  the  period  shall  be  subject  to 
the  discretion  of  congress.  The  patent  act,  of  the  21st  of 
February,  17d3,  eh.  11,  prescribes  the  terms  and  conditions 
and  manner  of  obtaining  patents  for  inventions;  and  proof  of 
a  strict  compliance  with  them  lies  at  the  foundation  of  the 
title  acquired  by  the  patentee.  The  first  seqtion  provides, 
*Ubat  when  any  person  or  persons,  being  a  citizen  or  citi* 
zens  of  the  United  States,  shall  allege  that  he  ox  they  have 
invented  any  new  or  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  or  useful  improvement  on 
any  art,  machine,  or  composition  of  matter,  noi  known  or 
used  hrfore  the  application;  and  shall  present  a  petition  to 
the  secretary  of  state,  signifying  a  desire  of  obtaining  an 
exclusive  property  in  the  same,  and  praying  that  a  patent 
may  be  granted  therefor;  it  shall  and  may  be  lawful  for  the 
said  secretary  of  state,  to  cause  letters  patent  to  be  made 
out  in  the  name  of  the  United  States,  bearing  teste  by  the 
President  of  the  United  States,  reciting  the. allegations  and 
suggestions  of  the  said  petition,  and  giving  a  short  descrip- 
tion of  the  said  invention  or  discovery,  and  thereupon,  grant- 
ing to  the  said  petitioner,  &c.for  a  term  not  exc^ingfour- 
teenyearSf  the  full  and  exclusive  right  and  liberty  of  makings 
conatructingy  tmng,  and  vending  to  others  to  be  used,  the 
said  invention  or  discovery,  &c."  The  third  section  pro. 
vides,/'that  every  inventor,  before  he  can  receive  a  patent, 
shall  swear,  or  affirm,  that  he  does  verily  believe  that  be  is 
the  true  inventor  or  discoverer  of  the  art,  machine,  or  im- 
provement for  which  he  solicits  a  patent."  The  sixth  sec- 
.tion  provides  that  the  defendant  shall  be  permitted  to  give 
in  defence,  to  any  action  brought  against  him  for  an  in- 
fringement of  the  patent,  among  other  things,  '<  that  the 
thing  thus  secured  by  patent  was  not  originally  discovered 
by  the  patentee,  Imt  had  been  in  im6,  or  had  been  described 
in  some  publie  work,  anterior  to  the  supposed  discovery  of 
the  patentee,*^ 

These-  are  the  only  material  clauses  bearing  upon  the 
que^ion  now  before  the  court;  and  upon  the  construction 
of  them,  there   has   been   no  inconsiderable  diversity  of 
Vol.  II.— C 
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opiDion  entertained  among  the  profeflsion,  in  cases  hereto- 
fore litigated. 

It  is  obvious  to  the  careful  inquirer,  that  many  of  the  pro- 
visions of  our  patent  act  are  derived  from  the  principles  and 
practice  which  have  prevailed  in  the  construction  of  that  of 
England.  It  is  doubtless  true,  as  has  been  suggested  at 
the  bar,  that  where  English  statutes,  such  for  instance,  as 
the  statute  of  frauds,  and  the  statute  of  limitations;  have 
been  adopted  into  our  own  legislation;  the  known  and 
settled  construction  of  those  statutes  by  courts  of  law,  has 
been  considered  as  silently  incorporated  into  the  acts,  or  has 
been  received  with  all  the  weight  of  authority.  Strictly 
speaking,  that  is  not  the  case  in  respect  to  the  English 
statute  of  monopolies;  which  contains  an  exception  on 
which  the  grants  of  ptitents  for  inventions  hare  issued  m 
that  country.  The  language  of  that  clause  of  the  statute 
is  not,  as  we  shall  presently  see,  identical  with  ours;  but 
the  construction  of  it  adopted  by  the  English  courts,  and 
the  principles  and  practice  which  have  long  regulated  the 
grants  of  their  patents,  as  they  must  have  been  known  and 
are  tacitly  referred  to  in  some  of  the  provisions  of  our  own 
statute,  afford  materials  to  illustrate  it. 
,  By  the  very  terms  of  the  first  section  of  our  statute,  the 
'secretary  of  state  is  authorised  to  grant  a  patent  to  any 
citizen  applying  for  the  same,  who  shall  allege  that  he  has 
invented  a  new  and  useful  art,  machine,  &c.  &c.  **not 
known  or  usedbefore  the  appUcationT^  l^e  authority  is  a 
limited  one,  and  the  party  must  bring  himself  within  the 
terms^  before  he  can  derive  any  title  to  demand,  or  to  hold 
a  patent.  What  then  is  the  true  meaning  of  the  words 
*<  not  known  or  used  before  tlie  applicationT^  They  cannot 
mean  that  the  thing  invented  was  not  known  or  used  before 
the  application  by  the  inventor  himself,  for  that  would  be 
to  prohibit  him  from  the  only  means  of  obtaining  a  patent. 
The  use,  as  well  as  the  knowledge  of  his  invention,  must  be 
indispensable  to  enable  him  to  ascertain  its  competency  to 
the  end  proposed,  as  well  as  to  perfect  its  component  parts. 
The  words  then,  to  have  any  rational  interpretation,  must 
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mean,  not  known  or  used  by  others,  before  the  application. 
But  bow  known  or  usedl  If  it  were  necessary,  as  it  well 
might  be,  to  employ  others  to  assist  in  the  original  structure 
or  use  by  the  inventor  himself;  or  if  before  his  application 
for  a  patent  his  invention  should  be  pirated  by  another,  or 
used  without  his  consent;  it  can  scarcely  be  supposed,  that 
the  legislature  had  within  its  contemplation  such  knowledge 
or  use. 

We  think,  then,  the  true  meaning  must  be,  not  known 
or  used  by  the  public,  before  the  application.  And,  thus 
construed,  there  is  much  reason  for  the  limitation  thus  im- 
posed by  the  net.  While  one  great  object  was,  by  holding 
out  a  reasonable  reward  to  inventors,  and  giving  them  an 
exclusive  right  to  their  inventions  for  a  limited  period,  to 
stimulate  the  efforts  of  genius;  the  main  object  was  "  to 
promote  the  progress  of  science  and  useful  arts ;"  and  this 
could  be  done  best,  by  giving  the  public  at  large  a  right  to 
make,  construct,  use,  and  vend  the  thing  invjented,  at  as 
early  a  period  as  possible ;  having  a  due  regard  to  the  rights 
of  the  inventor.  If  an  inventor  should  be  permitted  to  hold 
back  from  the  knowledge  of  the  public  the  secrets  of  his 
invention;  if  he  should  for  a  long  period  of  years  retain  the 
monopoly,  and  make,  and  sell  his  invention  publicly,  and 
thus  gather  the  whole  profits  of  it,  relying  upon  his  superior 
skill  and  knowledge  of  the  structure;  and  then,  and  then 
only,  when  the  danger  of  competition  should  force  him  to 
secure  the  exclusive  right,  he  should  be  allowed  tp  take  out 
a  patent,  and  thus  exclude  the  public  from  any  farther  use 
than  whbt  should  be  derived  under  it  during  his  fourteen 
years;  it  would  materially  retard  the  progress  of  science 
and  the  useful  arts,  and  give  a  premium  to  those  whp 
should  he  least  prompt  to  communicate  their  discoveries. 
'  A  provision,  therefore,  that  should  withhold  from  an  in- 
ventor the  privilege  of  an  exclusive  right,  unless  he  should,  ^ 
as  early  as  he. should  fulow  the  public  use,  put  the  public 
in  possession  of  his  secret,  and  commence  the  running  of 
the  period,  that  should  limit  that  right;  would  not  be  deemed 
unreasonable.    It  might  be  expected  to  find  a  place  in  a 
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wiHe  prospective  legislation  on  such  a  subject.  If  it  was 
already  found  in  the  jurisprudence  of  the  mother  country, 
and  had  not  been  considered  inconvenient  there;  it  would 
not  be  unnatural  that  it  should  find  a  place  in  our  own. 

Now,  in  point  of  fact,  the  statute  of  21  Jac.  ch.  3,*  com- 
monly called  the  statute  of  monopolies,  does  contain  ex- 
actly such  a  provision.  That  act,  after  prohibiting  mono- 
polies generally,  contains,  in  the  sixth  section,  an  exception 
in  favour  of  "  letters  patent  and  grants  of  privileges  for 
fourteen  years  or  undeVy  of  the  sole  working  or  making  of 
any  manner  of  new  manufactures  within  this  realm,  to  the 
true  and  first  inventor  and  inventors  of  such  manufactures, 
which  oihera,  at  the  time  of  making  such  letters  patent  and 
grants,  shcdl  not  iMe."  Lord  Coke,  in  his  commentary 
upon  this  clause  or  proviso,  (3  Inst.  184,)  says  that  the 
letters  patent  "  must  be  of  such  manufactures,  which  any 
other  at  the  time  of  making  such  letters  patent  did  not  use; 
for  albeit  it  were  newly  invented,  yet  if  any  other  did  use  it 
at  the  making  of  the  letters  patent,  or  grant  of  the  privi- 
lege, it  is  declared  and  enacted  to  be  void  by  this  act." 
The  use  here  referred  to  has  always  been  understood  to  be 
a  public  use,  and  not  a  private  or  surreptitious  use  in 
fraud  of  the  inventor. 

In  the  chse  of  Wood  vs.  Zimmer,  I  HoWs  A\  P.  Rep. 
58,  this  doctrine  was  fully  recognised  by  lord  chief  justice 
Gibbs.  There  tlie  inventor  had  suflered  the  hing  invented 
to  be  sold,  and  go  into  public  use  for  four  months  before  the 
grant  of  his  patent;  and  it  was  held  by  the  court,  that  on 
this  account  the  patent  was  utterly  void.  Lord  chief  justice 
Gibbs  said,  '^  To  entitle  a  man  to  a  patent,  the  invention 
must  be  new  to  the  world.  The  public  sale  of  that  which  is 
afterwards  made  the  subject  of  a  patent,  though  sold  by  the 
inventor  only^  makes  the  patent  void."  By  "  invention,"  the 
learned  judge  undoubtedly  meant,  as  .the  context  abun- 
dantly shows,  not  the  abstract  discovery,  but  the  thing  in- 
vented ;  not  the  new  secret  principle,  but  the  manufacture 
resulting  from  it. 

The  words  of  our  statute  are  not  identical  with  those  of 
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the  Statute  of  James,  but  it  can  scarcely  admit  of  doubt,  that 
they  must  have  been  within  the  cootiemplation  of  those  by 
whom  it  was  framed,  as  well  as  the  construction  which  had 
been  piit  upon  them  by  Lord  Coke.  But  if.  there  were  no 
such  illustrative  comment,  it  is  difficult  to  conceive  how  any 
other  interpretation  could  fairly  be  put  upon  these  words. 
We  are  not  at  liberty  to  reject  words  which  are  sensible  in 
the  place  where  they  occur,  merely  because  they  may  be 
thought,  in  some  cases,  to  import  a  hardship,  or  tie  up  bene- 
ficial rights  within  very  elose  limits.  If  an  invention  is  used 
by  the  public,  with  the  consent  of  the  inventor,  at  the  time 
of  his  application  for  a  patent;  how  can  the  court  say,  that 
his  case  is,  nevertheless,  such  as  the  act  was  intended  to 
protect?  If  such  a  public  use  is  Rot  a  use  within  the  mean- 
ing of  the  statute,  wliat  other  use  isl  If  it  be  a  use  within 
the  meaning  of  the  statute,  how  can  the  court  extract  the 
case  from  its  operation,  and  support  a  patent,  where  the 
suj^^estions  of  the  patentee  are  not  true,  and  the  conditions 
on  which  alo'ne  the  grant  was  authorised  to  be  made,  do  not 
exist  1  In  such  a  case,  if  the  court  could  perceive  no  rea- 
son for  the  restrictions,  the  will  of  the  legislature  must  still 
be  obeyed.  It  cannot  and  ought  ikot  to  be  disregarded, 
where  it  plainly  applies  to  the  case.  But  if  the  restriction 
may  be  perceived  to  have  a  foundation  in  sound  policy,  and 
be  an  effectual  means  of  accomplishing  the  legislative  ob- 
jects,-by  bringing  inventions  early  into  public  and  unre- 
stricted'use;  and  above  all,  if  such  policy  has  been  avowed 
and  acted  upon  in  like«ases  in  laws  having  similar  objects; 
tliere^s  very  urgent  reason  to  suppose,  that  the  act  in  those 
terms  embodies  the  real  legislative  intent,  and  ought  to  re- 
ceive that  cdnstruction.  It  is  not  wholly  insignificant  in 
this  point  of  view,  that  the  first  patent  act  passed  by  Con- 
gress on  this  subject,  (act  of  1790,  ch.  34,  [ch.  7.)  which 
the  present  act  repeals,  uses  the  words  "  noi  known  or  used 
btfore/*  without  adding  the  words  "  the  applicaii&n;^^  and 
in  connexion  with  the  structure  of  the  sentence  in  which 
they  stand,  might  have  been  referred  either  to  the  time  of 
the  invention,  or  of  the  application.    The  addition  of  the 
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latter  words  io  the  patent  act  of  1793,  must,  therefore,  have 
been  introduced,  ex  industria,  and  with  the  cautious  inten- 
tion to  clear  away  a  doubt,  and  fix  the  original  and  delibe- 
rate meaning  of  the  legislature. 

The  act  of  the  17th  of  April  1800,  ch.  25,  which  extends 
the  privileges  of  the  act  of  1793  to  inventors  who  are  aliens; 
contains  a  proviso  declaring,  *<  that  every  patent  which  shall 
be  obtained,  pursuant  to  the  act  for  any  invention,  art  or  dis- 
cove^,  which  it  shall  aflerwards  appear  had  htm  known  or 
used  previous  to  such  application  for  a  patenij  shall  be 
void."  This  proviso  certainly  certifies  the  construction  of 
the  act  of  1793,  already  asserted;  for  there  is  not  any  rea- 
son to  suppose,  that  the  legisli^ture  intended  to  confer  on 
aliens^  privileges,  essentially  different  from  those  belonging 
to  citizens.  On  the  contrary,  the  enacting  clause  of  the 
act  of  1300  purports  to  put  both  on  the  same  footing;  and 
the  proviQO  seems  added  as  a-  gloss  or  explanation  of  the 
original  act. 

The  only  real  doubt  which  has  arisen  upon  this  exposition 
of  the  statute,  has  been  created  by  the  words  of  the  sixth 
section  already  quoted.  That  section  admits  the  party  sued 
to  give  in  his  defence  as  a  bar,  that  ^*  the  thing  thus  secured 
by  patent  was  not  originally  discovered  by  the  patentee,  but 
had  been  in  use  anterior  to  the  supposed  discovery  of  the 
patentee."  It  has  been  asked,'  if  the  legislature  intended 
to  bar  the  party  ^from  a  patent  in  consequence  of  a  mere 
prior  use,  although  he  was  the  inventor ;  why  were  not  the 
words  M  anterior  to  the  applicatUm**  substituted,  instead  of 
*' anterior  to  the  supposed  discovery  7  If  a  mere  use^^f  the 
thing  invented  before  the  application  were  sufficient  to  bar 
the  right,  then,  although  the  party  may  have  been  the  first 
and  true  inventor,  if  another  person,  either  innocently  as  a 
second  inventor,  or  piratically,  were  to  use  it  without  the 
knowledge  of  the  first  inventor;  his  right  would  be  gone. 
In  respect  to  a  use  by  piracy,  it  is  not  clear  that  any  such 
fraudulent  use  is  within  the  intent  of  the  statute;  and  upon 
general  principles  it  might  well  be  held  excluded.  In  re- 
spect to  the  case  of  a  second  invention,  it  is  questionable 
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at  least,  lehether,  if  by  sucb  second  inTention  a  public  ose 
was  already  acquired,  it  could  be  deemed  a  case  withiD  the 
protection  of  the  act.  If  the  public  were  already  in  pos- 
session and  Qommon  use  of  an  invention  Ikirly  and  without 
fraud,  there  might  be  sound  reason  for  presuming,  that  the 
legislature  did  not  intend  to  grant  an  exclusive  right-  to  any 
one  to  monopolise  that  which  was  already  common.  TKere 
would  be  no  quid  pro  quo— no  price  for  the  exclusive  right 
or  monopoly  conferred  upon  the  inventor  for  fourteen  years. 
Be  this  as  it  maf,  it  is  certain  that  the  sixth  section  is  not 
necessarily  repognilnt  to'-this  construction  which  the  words 
of  the  first  section  require  and  justify.  The  sixth  section 
.  certainly  does  not  enumerate  all  the  defences  which  a  party 
msiy  make:  in  a  suit  brought  against  him  for  violating  a  pa- 
tent. One  obvious  omission  is,  where  he  uses  if  under  a 
license  or  grant  from  the  inventor.  The  sixth  section  in 
the  clause  under  consideration,  may  well  bedimed  merely 
affirmative  of  what  would  be  the*  result  firom  the  general, 
principles  of  law  applicable  to  other  parts  of  the  statute. 
It  givc»  the  right  to  the  first  and  true  inventor  and  to  him 
only;  if  known  of  used  before  his  supposed  discovery  he  is 
not  the  firsts  although  he  may  be  a  /riis  inventor;  and  that 

.    is  the  case  to  which  the  clause  looks.     Rut  it  if  pot  incnn. 

^   Bistcnt,  yj'wb  *****  dnrlrine,  that  j^though  he  is  the  firH^  as 
^  f  I  _  _  .1,  — — rinYentorryet4f  he  shallput  it  into  pujbHe  user 


^nr  Bfll  it  ^^^  piiMii-  nil  tiflfef^i  jie  apyliea  for  a  patents 

thii  ■honUI  fmnish  aiigtfaer  bar  to  his  claim.  In  this  view 
an  interpretation  is  given  to  every  clause  of  the  statute  with- 
out introducing  any  inconsistency,  or  interfering  with  the 
-ordinary  meaning  of  its  language.  No  public  policy  is  over- 
looked ;  and  no  injury  can  ordinarily  occur  to  the  first  in- 
ventor, which  is  not  in  some  sort  the  result  of  bis  own  laches 
or  voluntary  inaction. 

It  is  admitted  that  Jthe  subject  is  not  wholly  free  from 
difficulties;  but  upon  most  deliberate  consideration  we  are 
all  of  opinion,  that  the  true  constructiop  of  the  act  is,  that 
the  first  inventor  cannot  acquire  a  good  title  to  a  patent;  if 


^Tift  ggitera  thft  ^M^g  invclited  to  y[o  intft  p"hlir.  ?Tirj  or  tn  ht 
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publicly  sold  for  uae,  before  h#  makes  application  for  a  pa^ 
"l^nt.  his  volnntaiy.act  or  ac<|mftgcenee  in  the  public  sale 
and  use  is  an  abandonment  of  bis  right;  or  rather  creates  a 
disability  to  comply  with  the  terms  and  conditions  on  which 
alone  the  secretary  of  state  is  authorized  to  grant  him  r 
patent. 

The  opinion. of  the  circuit  court  was  therefore  perfectly 
correct;  and  the  judgment. is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
'record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Pennsylyania,  abd  was  argf  J  by  counsel;  on 
consideration  whereof,  it  is  the  opinion  of  this  Court,  th^t 
there  is  op  error  in  the  judgment  of  the  said  ehrcuit  court 
Whereupon,  it  is  considered,  ordered  and  adjudged  by  thb 
Court,  tliat  the  said  judgment  of  the  said  circuit  court  in 
this  cause,  be  and  the  sjslne  is  hereby  affirmed  with  cosits. 
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Thx  CoLvmauK  ImuEABcs  Compaivy  of  Aubxandbxa,  Vujxpnm 
nr,  xxBOB  vs.  JoexpB  W.  Lawiubn^s,  Subvivoh  of  Lawrsncb 

&  PoiNBETFEBf  DEFEin>Airr8  IN  SBBOB. 

It  is  iiiHlo«bt«d]y  true,  tint  qoesltoiM  Mip«etliig  the  tdmlMibility  of  ttvidepiee, 
wn  entirely  distinct  from  those  which  refer  to  its  sufficiency  or  eilect.  TbejT 
arise  in  diffefent  stages  of  the  trial;  and'camiot,  with  strict  propriety,  he  pro* 
poonded  at  the  same  timew    [44] 

L.  Bt  P.  at  the  time  an  insorance  was  made  for  them  agfUnst  loss  by  fire,  were 
entitled  to  one-third  of  the  property  by  deed,  and  to  two- thirds  as  mortgagees ; 
but  one  mpiety  of  the  whole  was  held  nndefan  agreement  wUch  had  not  been 
complied  with,  and  which  porported  on  ite  face  to  be  void  if  not  complied 
with  ;  but  tbe  other  contracting  party  had  not,  declared  it  void,  nor  called  for  a 
compliance  with  it.    L.  fli  P.  had  an  insurable  interest  in  the  property.    [46] 

Tliataa  equitable  interest  may  be  insured  is  admitted ;  and  we  can  perceive  np 
leason  which  exchides  an  faiterestbeld  under  an  executory  contract.  While 
•tbe  contract  subsists,  the  person  claiming  under  it  has,  undoubtedly,  a  substan- 
tial interest  in  the  property.  If  it  be  destroyed,  the  loss,  in  contemplation  of 
law,  is  his.  If  the  purchase  money  be  paid,  it  is  his  fai  fact  If  he  owes  flie 
pttiehase  money  die  property  Is  equivalent,  and  is  still  ▼ahable  to  him.  The 
embemssments  of  his  affairs  vnj  be  such  that  his  debts  may  absorb  all  his 
property ;  but  this  circumstance  has  neyer  been  considered  as  proving  a  want  of 
interesf  in  it  The  destruction  of  the  property  is  a  real  loss  to  the  person  in 
possemton,  who  claims41tle  under  an  executory  contract ;  and  the  contingency, 
tbathlftiitle  may  be  deleated  by  subsequent  events,  does  not  prevent  this 
Ion.    [46] 

Tbe  material  hiquiiy  is,  does  the  ofTer  for.  insurance  state  truly  the  faiterest  of  the 
assured  In  the  property  to  be  insured  ?  The  oflfer  describes  the  property  as 
bthnging  to  Lawience  frPoiodexter,  and  states  it  afterwards  to  be  their 
iiane  mill.  It  contains  no  qiulifymg  terms,  which  should  lead  the  mind  to  sus- 
pect that  their  title  was  not  complete  and  absolute. .  Tbe  title  of  the  assured 
was  subject  to  contingencies,  and  was  held  under  contracts  which  had  be* 
come  void  by  the  non-perlonnaiice  of  the  same.  This  Court  is  of  opinion,  that 
.'a  precarious  title,  depending  for  its  contiouance  on  events  which  might  or 
mif^t  not  happen,  Is  not  such  a  title  as  is  described  in  this  offer  for  Insurance ; 
construing  the  words  of  lliat  oflbr  as  they  are  fairly  to  be  understood.    [48] 

The  conlraet  for  insurance  agafaist  fire,  is  one  in  which  the  underwriter  generally 
acts  on  the  representation  of  the  assured ;  and  that  representation  ought  con- 
sequentiy  to  be  fair,  and  to  omit  noUiing  which  it  is  ma.  ^rial  to  the  underwriter 
to  know.  It  may  not  be  necessary  that  the  person  requiring  tosurance  ahould 
sute  every  tocumbranee  on  his  property,  which  it  might  be  required  of  him  to 
state  if  it  was  offered  for  sale;  but  fair  dealing  requires  tiiat  he  should  state 

Vol.  IL— D 
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eyeiy  thing  which  might  influence  the  mind  of  the  undeiwiiter,  in  forming  or 
declining  the  contract.    [49] 

(Generally  tpealting,  insurances  against  fire  are  made  in  the  confidence  that  the 
assured  will  use  all  the  precautionary  means  to  avoid  the  calamity  insured 
against,  which  would  be  suggested  by  his  interest.  The  extent  of  that  inte- 
rest diust  always  influence  the  underwriter  in  taking  or  rejecting  the  risk ;  and 
in  estimating  the  premium.  Underwriters  do  not  rely  so  much  on  the  prin- 
ciples, as  on  the  interest  of  the  assured ;  and  it  would  seem  therefore  to  be  ma- 
terial,  (hat  they  should  always  know  how  far  this  interest  is  engaged  in  guard- 
ing the  property  fiom  loss.    [49] 

In  all  treatises  on  insurances,  and  in  all  the  cases  in  which  the  question  has  attsenf 
the  principle  is,  that  t  misrepresentation  which  is  material  to  the  risk,  avoids 
tho  policy.    [49] 

What  will  not  constitute  a  waiver  of  the  preliminary  proof  of  loss  the  assured  is 
bound  by  the  policy  to  produce.     [58] 

Construction  of  a  policy  of  insurance  against  loss  by  fire.    [&€] 

THIS  was  a  wi^it  of  error  to  the  circuit  court  of  the  coun- 
ty of  Alexandria  rn  the  district  of  Columbia. 

The  action  was  brought,  originally,  by  Lawrence  & 
Poindexter,  on  a  policy  of  insurance  for  $7000  against  fire 
on  a  mill. 

The  declaration,  after  setting  out  the  contract  of  insur- 
ance, avers  that  the  plaintiffs  "were  xrUere8tp.d  in  and  thQ' 
equitable  owners  of  the  insured  premises  at  the  time  the  in- 
surance was  made.''  After  stating  the  loss  by  (ire  on 
the  14th  February  1824,  as  within  the  policy,  there  is  the 
following  averment :  "  of  which  said  loss,  together  with  the 
proofs  thereof  in  conformity  with  tho  conditions  subjoined 
to  the  said  policy,  tlie  defendants,  on  the  20th  February 
1824,  at,  &c.  had  due  and  regular  notice,^^ 

Upon  the  trial  of  the  general  issue,  v^ictarid  judgment 
passed  for  the  surviving  plaintiff,  Lawrence,  for  the  whole 
amount  of  the  insurance,  under  certain  instructions  from  the 
court,  stated  in  two  bills  of  exceptions  tendered  by  the  de- 
fendants, now  plaintiffs  in  error. 

During  the  progress  of  the  suit,  Poindexter,  one  of  the 
plaintiffs^  died,  and  the  suit  instituted  in  their  joint  names, 
was  carried  on  in  the  name  of  the  survivor,  for  the  use  of  his 
assignee. 

The  evidence  exhibited  to  the  jury  on  the  part  of  the 
plaintiff,  showed  that  Lawrence   &   Poindexter,  by  their 
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agents,  had  made  application  in  writing  to  the  defendants 
for  insurance,  in  these  words : 

^*  What  premium  wilk  you  ask  to  insqre  the  following  pro- 
perty, bdanging  to  Lawrence  if  Poindexter,  for  one  year, 
against  loss  or  damage  by  fire,  on  their  stone  mtU,  four  sto- 
ries high,  covered  with  wobd,  situated  on  an  island  about 
otte  mile  frpm  Fredericksburg,  in  the  county  of  Stafford  ? 
The  mill  called  Elba ;  seven  thousand  dollars  is  wanted ;  not 
•within  thirty  yards  of  any  other  building,  except  a  corn- 
hoiise^  which  is  about  twenty  yards  off. 

The  premium  demanded,  was  one  hundred  and  five  dollars. 

The  application  was  made  upon  a  printed  form^  of  which 
blanks  are  kept  at  the  insurance  oflice,  and  filled  up  as  re- 
quired. .  At  the  foot  of  this  document  Was  the  following: 

V.  B.  Persons  offering  for  insurance  are  requested  to  be 
partieuiar  in  their  deBcriptions^  morc^  especially  of  what 
maieriaU  the  watts  and  roofs  are  constructed,  dLC. 

The  policy^  an  unsealed  instrument,  was  executed  in  the 
usual  form,  containing  the  several  stipulations,  provisos,  and 
exceptions,  usual  in  fire  policies;  aind  among  others,  the  fol- 
lowing: 

*^Jlndii  is  understood  and  agreed^  as  well  by  this  com- 
pany as  by  the  assured  named  in  this  policy,  and  all  others 
who  may  become  interested  therein,  that  this  insurance  is 
made  and  accepted  in  reference  to  the  conditions  which  ac- 
company these  presents;  and  in  every  case  the  said  condi- 
tions are  to  be  used  to  explain  the  rights  and  obligations  of 
the  [wrties,  except  ik>  fat  forth  as  the  poli'^.y  itself  expressly 
declares  those  rights  and  obligations.^ 

Upon  the  back  of  this  policy  were  printed  the  "  Fanda^ 
mental  rules  (f  the  Columbian  Insurance  Company j^*  and 
also,  the  ''  Rates  of  annual  premiums  to  he  paid  for  insur- 
ance^^ among  which  were : 

**  1.  Persons  desirous  to -make  insurance  on  buildings,  are 
to  state  in  writing  the  following  particulars,  viz.  Of  what 
materials  the  walls  and  roo&  of  each  building  are  construct- 
ed, as  well  as  the  construction  of  the  buildings  contiguous- 
thereto— wliQther  the  same  are  occupied  as  private  dwellings 
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or  how  ^itherwise — ^wbere  situated — also  the nameor  namea 
of  the  present  occupiers. 

"Each  building  ftiust  be  separately  valued,  and  a  specified 
sum  insured  thereon;  and  in  like  manner  « separate  sum 
insured  on  the  property  contained  ihereic. 

<*  All  manufactories  which  contain  furnaces,  kilns,  stoves, 
ovens,  or  use  fire  heat,  are  chargeable  at  additional  rates. 
-  <'In  the  assurance  of  goods,  wares  and  merchandise,  the 
building  or  place,  in  which  the  same  are  deposited,  is  to  be 
described,  also  whether  such  goods  are  of  the  kinds  deno- 
minated haieardous,  and  whether  any  manufactory  is  carried 
on  in  the  premises.  And  if  any  person  or  persons  shall  in- 
sure his  or  their  buildings  or  goods,  and  shall  cause  the  same 
to  be  described  in  the  policy  otherwise  than  as  they  really 
are,  so  as  the  same  be  charged  a  a  lower  premium  than 
would  otherwise  be  demanded,  such  insurance  shall  be  of  no 
force. 

''  2.  Goods  held  in  trusty  or  on  commission,  are  to  be  insured 
as  such,  otherwise  the  policy  will  not  extend  to  cover  8ucl\ 
property. 

'*  9.  All  persons  assured  by  this  company,  sustaining  any 
loss  or  damage  by  fire,  are  forthwith  to  give  notice  to  the 
company,  and  as  soon  as  possible  thereafter,  deliver  as  par- 
ticular an  account  of  their  loss  or  damage,  signed  with  their 
own  hands,  as  the  nature  of  the  case  will  admit  of;  and  make 
proof  of  the  same  by  their  oath  or  aflirmation,  and  by  their 
books  of  accounts,  or  other  proper  vouchers,  as  shall  be  rea- 
sonably required ;  and  shall  procure  a  certificate  under  the 
hand  of  a  magistrate  or  a  sworn  notary,  of  the  town  or  coun- 
ty in  which  the  fire  happened,  not  concerned  in  such  loss, 
directly  or  iqdirecUy,  importing  that  they  are  acquainted 
with  the  character  and  circumstances  of  the  person  or  per- 
sons insured,  and  do  know,  or  verily-  believe,  that  be,  she,  or 
they,  really,  and  by  misfortune,  without  any  kipd  of  fraud  or 
evil  practice,  have  sustained  by  such  fire,  loss  or  damage  to 
the  amount  therein  mentioned ;  and,  until  such  aflidavit  and 
certificate  are  produced,  the  loss  claimed  shall  not  be  pay- 
able; also,  if  there  appears  any  fraud,  the  claimant  shall  for- 
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feit  hui  clainn  to  restitutipn  or  payment,  by  virtue  of  bis  po- 
licy.*' 

The  property  intended  to  be  inBUied,  was  proved  to  be  a 
•qoare  boilding,  four  stories  highi  built  of  stone  to  the  square 
or  eaves,  the  roof  being  framed,  and  covered  entirely,  of  wopd, 
the  two  gable  ends  running  up  perpendicularly  from  the 
stone  wall  to  the  top  of  the  roof,  they  being  conitrucUdi^ 
wood. 

On  the  14th  of  February  1824,  the  property  was  desUo^ed 
by  fire ;  and  the  following  documents  were  given  in  evidence, 
to  sustain  the  right  of  the  plaintifis  to  demand  payment  of 
the  loss;  the  same  having  been  exhibited  as  <Vthe  preliminary 
proof  of  ^e.  less  claimed  under  the  policy." 

Froderiekalmrg,  Febrwuy  16,  1824. 
To th$pruidmUtdir9elor9f amd ccmpany^i^ihe  C(Ammb%an 
iMuranct  Componji  ift  ^^kMO^dria. 

Gentlemen  ;^>We  regret  that  we  have  now  to  inform  you 
of  the  total-destruction  of  our  mill  by  fire,  on  the  night  of 
the  14th  inst,  which  was  insured  in  your  ojficej  the  particu^ 
lars  of  jNrhich  we  will  forward  you  tfs  soon  as  we  can  prepare 
the  necessary  documents  as  lidd  down  in  the  conditions  ac- 
:  conpaoying  the  policy.  Lawbemcb  Sl  Poiin>KXT£a. 

The  affidavit  of  the  said  Lawrence  &  Poindeztert.with 
the  certificate  of  Murray  Forbes,  was  annexed. 

We  hereby  certify,  that  by  the  burning  of  our  mill,  situate 
on  an  island  in  the  county  of  StaiSbrd,  about  one  mile  from 
the  town  of  Fredericksburg,  and  state  of  Virginia,  called 
the  Elba  mill,  four  stories  high,  the  walls  of  stone  and 
covered  with  wood,  on  which  seven  thousand  dollars  Were 
insured  by  u»  in  the  office  of  the  Cxdumbian  Insurance 
Company  of  Alexandria,  on  the  9th  day  of  April  last,  per 
policy  No.  279,  and  which  was  destroyed  by  fire  on  the. 
night  of  Saturday  last,  the  14th  4n8t.,  we  lost,  or  were  da- 
maged at  least  twelve  thousand  dollars,  exclusive  of  the 
contents  of  said  mill.  We  are  entirely  ignorant  of  the  cir- 
cumstances which  occasioned  the  fire,  and  we  further  certify- 
that  we  have  no  oth^r  insurance,  directly  or  indirectly  on 
the  afinresaid  property,  except  the  above  mentioned. 

Joseph  W.  Lawrence.    Thos*  FoniDBrTER^  jun. 
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CommotiweaUh  iff  Viffsima,  Stafford  County ^  to  wit: 

Joseph  W.  Lawrence  and  Thomas  Poindexter  this  day 
personally  appeared  before  me,  a  justice  of  the  peace  for 
the  said  county,  and  made  oath,  in  diie  form,  that  the  above 
certificate  contains  the  truth  to  the  best  of  their  knowledge 
and  belief.  Murray  Forbes. 

I,  Murray  Forbes,,  a  magistrate  duly  commissioned,  in 
and  for  the  county  of  Stafford,  and  state  of  Virginia,  do  hereby 
certify  that  I  am  acquainted  with  Joseph  W.  Lawrence 
and  Thomas  Poindexter;  that  the  fire  originated  in  their 
mill  burnt  on  the  night  of  the  i4th  inst.  by  accident,  or 
without  fraud  or  design  on  their  part,  as  far  as  I  know  or 
believe;  and  that  the  damage  or  loss  thSy  sustained  by  the 
said  fire  is  at  least  ten  thousand  dollars.  And  I  further 
certify,  that  tife  said  mill  was  not  witbiA  tliirty  yards  of  any 
other  building,  except  a  corn  house,  which  was  about  twenty 
yards  off.  Murray  Forbes. 

The  affidavits  of  Thomas  Seddenand  James  Vasse,  were 
annexed. 

I,  Thomas  Sedden,  of  the  town  of  Fredericksburg,  in  the 
county  of  Spottsylvania,  and  state  of  Virginia,  do  hereby 
certify,  that  I  am  well  acquamted  with  the  mill  called  and 
known  by  the  nfime  of  the -Elba  mill,  owned  and  occupied 
by  Joseph  W.  Lawrence  and  Thomas  t^oindexter,  .situate 
on  an  island  in  the  county  of  Stafford,  about  one  mile  from 
the  towii  of  Fredericksburg;  that  ihe  said  mill  was  built  of 
stone  four  stories  high  and  covered  with  wood ;  thai  between 
ten  and  eleven  o'clock  on  Saturday  night,  the  14th  inst,  I 
was  alarmed  by  the  cry  of  fire,  which  I  soon  ascertained  to 
be  th6  mill  aforesaid;  that  I  have  since  viewed  the  ruins, 
and  am  of  opinion  that  it  would  require  at  least  ten  thou- 
sand dollars  to  rebuild  the  same,  and  restore  the  proprietOra 
in  the  situation  they  were  in  previous  to  the  said  fire;  that 
I  have  no  knowledge  or  idea  how  th«  fire  originated. 

Thomas  Seddbn. 
Commonwealth  of  Virginia,  Stafford  County ,  to  uril: 

Thomas  Sedden  this  day  personally  appeared  before  me, 
one  of  the  commonwealth's  justices*  of  the  peace  of  the 
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county  aforesaid,  and  made  oath  to  the  truth  of  the  forego- 
ing certificate  signed  by  his  hand..        Muuray  Forbes. 

I,  James  Vasse,  of  the  town  of  Falmouth,  in  the  county 
of  Stafford,  and  state  of  Virginia,  do  hereby  certify,  that  I 
am  well  acquainted  with ,  the  mill  called  and  known  by  the 
name  of  the  Elba  mill,  owned  and  occupied  by  Joseph  W. 
Lawrence  and  Thomas  Poindexter,  situate  on  an.  island  in 
the  county  of  Stafford,  and  about  one  mile  from  the  town 
of  Fredericksburg ;  that  the  said  mill  was  built  of  stono  four 
stories  high  and  covered  with  shingles ;  that  between  the 
hours  6f  ten  and  eleven  o!clock  on  Saturday  night,  the  14th 
current,  I  was  alarmed  by  the  cry  of  fire,  which  I  soon  as- 
certained to  be  the  mill  aforesaid;  that  I  have  since  viewed 
the  ruins,  and  I  am  of  opinion  that  it  will  require  the  sum 
of  ten  thousand  dollars,  or  thereabout,  to  restore  the  pro- 
prietonr  to  the  situation  they  were  in  ^srevious  to  the  said 
fire ;  farther,  that  I  have  no  knowledge  whatever  how  the 
fire  originated.  Jamjcs  Vasse. 

CommomoeaUh  of  Virginia,  "Stisford  Country  to  wit: 

James  Vasse  this  day  personally  appeared  before  me,  one 
of  the  commonwealth's  justices  of  the  peace  of  the  county 
aforesaid,  and  made  oath  to'  the  truth  of  the  foregoing  cer- 
tificate signed  by  his  hand.  Murray  Forbes. 

The  plaintiff  also  gave  in  evidence  the  following  extracts 
from  the  minutes  of  the  proceedings  of  the  insurance  com- 
pany in  relation  to  the  claim  of  payment  for  the  loss. 

Friday,  20th  February  1824.— Lawrence  &  Poindexter. 
Claim  made  by  them  this  day  by  their  attorney,  Anthony 
Buck,  with  tho  policy  wid  certificates  of  loss  by  fir^,  on  po- 
licy No*  279. 

On  the  application  of  Anthony ^uck,  leave  i»  given  to 
Joseph  W«  Lawrence  and  Thomas  Poindexter  to  assign  to 
William  J.  Roberts  policy  No.  279,  effected  in  this  oficd, 
without  prejudice  to  any  defence  which*this  office  may  have 
against  the  payment  of  the  sum  insured,  or  to  the  claim .  of 
John  H.  Ladd,  &  Co.  under  their  attachment  heretofore 
served  on  the  president  of  this  company. 

Satvrd^,  I3tk  March  iS24.— Ordered,  That  the  secre- 
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tary  address  a  letter  to  John  Scott,  to reqaire  the  title  6f  Law- 
rence &  Poindexter  to  the  Elba  mill. 

Thursdaffj  Ut^pril  1824.— The  following  papers  were 
this  day  receiyed,  to  wit :  A  letter  from  John  Scott,  esq.  Fre- 
dericksburg, covering  copies  of  a  deed  from  Williaqd  and 
George  Winchester  to  Joseph  Howard  and  Jos^h-jiawrence ; 
an  agreement  between  Joseph  Howard  and  Joseph  Law- 
rence ;  and  an  agreement  between  Joseph  Lawrence  and 
Thomas  Poindexter,  Jun. 

Friday,  I6th  April  1824.— In  the  case  of  Lawrence  & 
Poindexter,  Ordered^  that  a  copy  of  the  mortgage  to  the 
banks,  proof  of  the  execution  of  the  contract  between  Law- 
rence and  Poindexter  on  the  day  it  bears  date^  and  a  copy 
of  the  notes  in  the  bank  be  required. 

Tkwraday,  22d  JlprH  1^24.— Lawrence  &  Poindexter. 
The  following  papers  were  presented  by  R.  L  Taylor,  esq. 
inclosed  to  him  by  Mr  John  Scott,  Fredericksburg  :-^Deed 
of  trust  from  Joseph  Howard  and  Mary  his  wife,  and  Joseph 
W.  Lawrence,  to  William  J.  Roberts,  for  the  benefit  of  the 
banks,  dated  13th  May  1814. 

An  agreement  between  Joseph  W.  Lawrence  and  Thomas 
Poindexter,  dated  28th  November  1822. 

A  copy  of  a  note  drawn  by  Howard  ^  Lawrence,  dated 
loth  March  1824,  to  the  Farmer's  Bank  of  Virginia,  at 
Fredericksburg,  for  $1,800. 

A  copy  of  another  note,  dated  5th  March  1824,  drawn  by 
the  saAiCy  to  the  Bank  of  Virginia,  at  Fredericksburg,  for 
(bur  thousand  one  hundred  and  eighty  seven  dollars. 

Saturday,  26th  June  1824.— Walter  Jones,  esquire's  opin- 
ion having  been  submitted  to  a  called  board  this  day,  on  mo- 
tion of  Mr  Mandevillo,  it  was  resolved  that  the  claim  of  Law- 
rence &  Poindexter  be  resisted,  and  that  the  secretary 
furnish  them  with  a  copy  of  this  resolution. 

Wednesday,  llth  J^&vember  1824. — Will  the  board  now 
enter  into  a  compromise  with  John  Scott,  esq.  for  the  claim 
of  Lawrence  &  Poindexter  on  this  office,  it  being  perfectly 
understood  that  an  agreement  to  enter  into  a  compromise  is 
not  to  be  considered  as  an  admission  of  the  claim?    Yetf. 
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Tkiif$day,  tSthJ^Tcvenib^  1624.— The  board  having  duly 
considered  the  case  of  Lawrence  &  Poindexter,  decline 
making  any  compromise  at  this  time,  aiid  the  secretary  is 
directed  to  inform  Mr  Scott  of  their  determination, 

Friday^  lOih  December  1824.— 4A  communication  from 
John  Scott,  esq;  of  Fredericksburjf ,  was  received ;  where- 
upon it  was  ordered  that  a  board  be  called  for  to-morrow  at 
twelve  o'clock,  to  receive  said  John  Scott's  proposals  for  an  - 
arrangement  in  the  cas^  of  Lawrence  &  Poindexter. 

Saturday,  llth  December  1824. — On  application  of  John 
Scott,  esq.  it 'is  agreed  to  receive  propositions  for  an  ar- 
rangement between  John  Scott  and  this  office,  in  the  case  of 
Lawrence  and  Poindexter,,  without  prejudice  to  either  of  the 
parties  concerned.'  John  Scott,  esq.  has  this  day  proposed 
to  settle  bis  claim  against  this  office  by  receiving  from  them 
fifty  cents  in  the  dollar  in  full  for  said  claim. .  Will  the  Soard 
now  agree  to  pay  said  Scott  fifty  cents  1    They  will  not; 

The  opinion  of  Walter  Jones,  esq.  counsel  of  the  de- 
fendants, referred  to  in  the  minutes,  was  as  follows. 

**  Claim  of  Lawrence  Sl  Poindexter,  as  stated  by  the 
Columbian  Insurance  Company  of  Alexandria. 

**  An  equitable  title  in  general  is  doubtless  an  insurable 
interest  against  fire;  but  it  seems  that  the  interest  in  this 
case  was  so  incumbered  with  liens  and  precedent  conditions, 
as  to  make  the  legal  estate  not  worth  the  calling  for  on  the 
pari  of  the  insured ;  whilst,  on  the  other  hand,  their  circum- 
stances were  such  as  in  all  probability  to  make  any  suit 
•against  them,  fi>r  a  specific  execution  of  the  contract,  or 
for  compensation  for  damages,  fruitless  and  unproductive ; 
so  that,  to  any  practical  efiect  or  purpose,  the  insured  were 
unable  to  call  for  the  legal  estate  by  performing  the  con- 
tract of  sale,  and,  consequenily,  the  vendor  ha^  no  motive 
to  throw  the  legal  estate  upon  them  by  a  compulsory  exectk- 
tioaof  such  contract*  How  the  insurance  may  be  affected 
by  such  a  state  of  facts,  is  a  question  entirely  at  large,  and 
unde.armined  by  authority;  and  if  there  were  any  insurable 
interect,  it  might  be  matter  of  serious -doubt,  under  the  pe- 
culiar circumstances  of  the  property  and  the  pfurties,'  to  what 
Vol.  IL— E 
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degree  tlie  general  terms  in  which  the  description  of  the 
estate  to  be  insured  is  giveny  (unlimited  by  »ny  specifica- 
tion, of  the  quality  of  the  estate,  or  of  the  value  and  quan" 
iity  of  the  interest)  involved  misrepresentation  or  conceal- 
ment. 

^'  Whether  in  the  description  of  a  etone  building  covered 
with  wood  the  gables  be  necessarily  understood  to  be  a  part 
of  the  masonry,  is  a  question  of  art  belonging  to  architects 
Dr  house-builders,  and  depending  upon  the  common  use 
and  understanding  of  the  terms  connected  with  that  art. 
How  upon  these  principles  would  a  contract  to  build  a  house 
of  frrtcA;  ot  stone  covered  with  wood  be  understood?  would 
the  undertakers  be  bound  to  run  up  the  gables  with  brick 
or  stone?  If  that  question  be  answered  in  the  affirmative, 
(as  I  am  informed,  and  indeed  have  no  doubt  it  should  be,) 
then  the  omission  in  this  case,  to  disclose  the  fact  of  timber 
gableSf  i6  a  concealment  of  a  material  fact;  and  the  unqua- 
lified description  given  of  a  stone  mill,  a  material  misrepre- 
sentation which  avoids  the  policy.  W.  Joass." 

The  plaintiff  also  examined  witnesses  relative  to  the  pro- 
ceedings of  the  board,  from  which,  as  well  as  from  the  bets 
stated  in  the  minutes,  he  claimed  to  infer,  that  if  there  was 
a  deftct  in  the  preliminary  proof,  the  same  had  been  waived 
by  the  representatives  of  the  insurance  company.  This 
evidence,  so  far  as  it  was  by  the  court  considered  to  affect  or 
influence  the  law 'and  merits  of  the  case,  is  sufficiently  set 
out  in  the  opinion  of  the  court.  After  this  and  other  testi- 
mony to  the  same  effect  had  been  given,  on  the  part  of  the 
plaihtifi^,  the  defendants'  .counsel  objected  to  the  admissibi- 
lity, competency,  and  sufficiency  of  the  same,-  and  of  all  or 
any, of  the  facts  thereby  proved;  admitting  the  same  to  be 
trueift^  above  stated;  to  entitle  the  plaintiffs  to  recover  for 
the  loss  stated  in  the  declaration  and  proved  by  the  evi- 
dence; and  the  grounds  of  the  said  objections  were  specifi- 
cally stated  as  follows: 

1 .  That   the  interest  claimed   by  the  plaintiffs    in  the 
property  insured, -as  disclosed  by  such  evidence,  was  not  at 
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the  respective  times  of  effecting  the  insurance,  and  of  the 
happening  of  thcxloss,  an  insurable  interest  a&d  property. 

S.  That  it  was  not  such  an  interest  as  is  described  in  the 
original  offer  of  the  plaintiffs'  agent,  for  insurance,  and  in 
tlie  policy,  nor  such  as  is  averred  in  the  declaration* 

3.  That  the  sud  documents,  produced  as  preliminary 
proof  of  losBf  do  not  import  a  fulfilment,  on  the  part  of  the 
plaintiffs,  with  the  terme  and  conditions  upon  which  thci  loss 
is  declared  to  be  payable  by  the  ninth  of  the  said  printed 
proposals,  or  rules  anneted  to  the  policy. 

And  the  counsel  for  the  defendants  thereupon  prayed  the 
opinion  and  direction  of  the  court  to  the  jury,  th^t  the  said 
evidence  was  not  admissible,  competent,  and  sufficient.to  be 
left  to  the  jury  as  proof  of  the  plaintiffi' title  to  recover  for 
such  loss  in  this  action. 

Which  instruction  the  court  refused  to  give,  being  of 
opinion,  1.  That  the  interest  of  the  plaintiffs  in  the  pro- 
perty insured,  as  disclosed  by  the  said  evidence,  is  a  effi- 
cient insurable  interest  to  support  the  policy,  and  the  aver- 
ment of  interest  in  the  plaintiffs'  declaration  in  this  action. 

2.  That  it  is  such  an  interest  as  is  described  in  the 
(Higinal  offer  for  insurance,  and  in  the  policy  and  in  the  de- 
claration ;  and 

9>  That,  ahhongh  the  said  certificate  of  Murray  Forbes 
is  not  such  a  certificate  as  is  required  by  the  said  ninth  rule 
annexed  to  the  said  policy,  yet  the  evidence  aforesaid  is  ad- 
missible, competent,  and  sufficient  to  be  left  to  the  jury,  and 
fi^m  which  they  may  infer  that  the  defendants  waived  the 
objection  to  the  said  certificate,  and  to  the  other  preliminary 
proof  aforesaid. 

The  counsel  for  the  defendants  below  took  a  bill  of  ex- 
ceptions to  the  refiisal  and  opinion  of  the  court. 

The  defendants  then  gave  evidence  of  the  nature  and  par- 
ticulars of  the  property  insured,  that,  in  a  policy  of  insuN 
ance  upon  the  same  property,  by  the  Mutual  Insoiance  So- 
ciety of  Virginia ;  Lawrence  &  PoiDdezter  had  described 
the  property  differently,  stating  it  to  be  '^  covered  with  wood ; 
gable  ends  of  the  roof  of  wood ;"  that  Lawrence  &  Poindex- 
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t.er  were  insolveDt;  and  thai  the  property  bad  greatly  depfe-^ 
,  ciated  in  value ;  that  the  title  to  the  4propeFty  was  embar- 
rassed, and  litigated  in  chancery;  that  the  property  thus 
incumbered  was  not  worth  the  purchase,  and  that  the  assur* 
ed  were  unable  to  comply  with  their  agreements  to  pi|y  for 
the  same,  or  to  respond  in  damages  for  the  breach  thereof. 

The  plaintiff  also  produced  evidence  to  show  that  it  was 
the  .usual  practice  of  the  country  to  build  the  gable  eiid  of 
brick,  or  stone  mills  of  wood ;  and  that  a  mill  so  constructed 
had  been  insured  by  the  Mntual  Insurance  Society,  de- 
scribed in  the  same  terms  used  in  the  policy,  upon  which 
this  suit  was  brought- 

Whereupon  the  defendants  prayed  the  opinion  of  the 
court,  and  their  insthiction  to  the  jury,  that  if  the  said  con- 
tracts between  Howard  and  Lawrence,  and  betwseen  Law- 
rence and  Poindexter,  have  not  been.performed  on  either 
side;  and  if,  from  the. actual  staste  and  condition  of  the  title, 
and  the.  value  of  the  property  bargained  for  between  How- 
ard and  Lawrence,  and  between  Lawrence  and  Poindexter . 
in  the  said  contracts ;  and  from  the  circumstances  of  the 
parties,  the  said  contracts  between  the  said  parties  could 
not  have  bee^  specifically  perfo'rmed,  or  effectually  enforced 
on  either  side,  so  as  to  have  vested  the  legal  estate  pursuant 
to  said  contracts;  or  to  have  vested  in  said  Lawrence  & 
Poindexter  an  equitable  estate,  with  a  right  to  call  for  the 
legal  Estate;  and  that  the  said -contracts  between  the  said 
parties  were  not  practically  available,  but  were,  as  to  the 
practical  intent  and  purpose  which  they  purported  an  intent 
to  effectuate^  incapable  of  being  executed;  then  the  said 
Lawrence  &  Poindexter  had  not,  at  the  time  of  the  said 
insurance,  and  of  the  said  loss,  such  &n  interest  in  the  said 
mill  as  to  entitle  them,  or  either  of  them,  to  recover  in  this 
action  for-  the  loss  averred  in  the  declaration,  and  proved  by 
•the  evidence. 

Which  instruction  the  court  refused ;  being  of  opinion  that 
it  would  .leave  a  question  of  law  tQ  the  jury,  viz.  Whether, 
under  the  circumstances  therein  stated,  the  said  parties 
therein  mentioned,  or  either  of  them,tcould  be  compelled 


JANUARY  TERM  1829.  37 

[Columbiaa  lomin&cfr  Coniptny  ei .  Lafrranea.] 

specifically  to  perform  the  agreements  therein  mentioned ; 
and  because  the  court  is  of  opinion,  that,  under  the  circum- 
stances stated  in  the  said  evidence,  theplaintifis  liad,  at  the 
time  of  effecting  the  insurance,  and  at  the  time  of  the  loss, 
an  insurable  interest  in  the  said  mill. 

Whereupon  the  defendants  prayed  the  opinion  of  the 
court,  and  their  instruction  to  the  jury,  that,  in  order  to  veri- 
fy the  description  of  the  property  insured,  as  given  in  the 
policy,  it  is  necessary  that  the  whole  of  the  extent  walls 
of  the  mill-house,  upon  which  the  roof  or  covering  rests, 
from  the  foundation  to  the  top  of  the  roof  should  be  of  stone ; 
and  that,  if  the  plan  of  the  said  house  were  such  as  that  two 
of  the  exterior  walls  terminated  in  upright  gab|e  ends,  iim 
up  perpendicularly  from  the  eaves  to  the  top  6f  the  reof; 
and  sloping  at  the  sam^  angle  as  the  pitch  of  the  roof»  such 
gable  ends  not  properly  foni^ing,  according  to  the  ordinary 
rules  and  terms  of  architecture,  a  part  of  the  'covering  or 
roof;  it  was  necessary,  to  verify  the  sdd  description,  that 
such  gable  ends  should  have  been,  of  stone;  and  if,  in  point 
.  of  fact,  such  gable  ends,  as  well  as  the  covering  or  roof  were 
of  wood,  which,  under  any  circumstances  of  actual. eonfla- 
gration,' might  .have  increased  either  the  risk  of  catching 
fire,  or  the  difficulty  of  extinguishing  or  stopping  the  pro- 
gress of  fire  once  commenced,  it  amounted  to  a  material 
misrepresentation,  and  avoids  tl^e  policy ;  und  it  is  not  ma- 
tecial  whether  the  said  misrepresentation  was  wilful  and  frau- 
dulent, or  from  ignorance  and  without  design,  nor  whether 
the  actual  loss  was  produced  by  such  misrepresentation,  or 
by  having  gable  ends  of  wood  instead  of  stone. 

Which  instruction  the  court  refused;  being  of  opinion 
that  it  was  competent  for  the  jury,  from  all  the  facts  given 
in  •evidence,  to  decide,  whether,  in  ovder  to  verify  the  said 
description  in  the  said  policy,  it  was  necessary  that  the 
whole  of  the  exterior  walls,  froln  the.  foundation  to  the^top 
of  the  foof,  should  be  of  stone. 

And  being  also  of  opinion,  that,  under  the  first  of  the  n)les 
mnnexed  to  the  said  policy,  and  referred  to  therein,  no  vari- 
ation in  the  description  of  the  property  insured  firom.  the. 
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liue  description  thereof,  not  made  fraudulently,  would  viti- 
ate the  policy,  unless  by  reason  of  such  Yariation  the  insur- 
ance was  made  at  a  lower  premium  than  would  otherwise 
have  been.4cinanded. 

The  defendants  then  proved,-  by  James  Sanderson,,  the 
witness  before  sworn  and  examined  on  the  part  of  the  plain- 
tiff, that,  in  making  the  insurance. aforesaid,  the  defendants 
were  not  governed  by  the  said  printed  rates  of  premium,  and 
did  not  insure  the  said  mill  as  a  building  under  the  class 
No;  4  of  tribe  said  printed  rates,  though  the  same  premium 
therein  indicated  was  charged ;  but  that  the  board,  in  their 
discretion,  fixed  the  premium  as  for  an  extra  risk^  consider- 
ing the  firequefit  ac'>ident9  to  mills,  from  the  circumstance 
of  millers  being  in  iie  habit  of  grinding  all  night;  and  if  the 
insurers  had  understood  the  mill  to  have  been  built  with 
wocMden  instead  of  stone  gable  ends,  it  would  have  been  at 
iheir  discretion  to  have  charged  a  higher  premium,  or  to 
have  declined  the'  risk.  And  the  plaintiff's  counsel  having 
argued  to  the  jury  upon  the  presumed  authority  of  the  court's 
opinion  upon  the  second  of  the  aforesaid  instructions,  moved 
by  the  counsel  for  the  defendants,  and  overruled  as  afore- 
said, that  the  misrepresentation  of  the  class  of  the  building 
insured,  if  found  by  the  jury  to  be  such  as  above  objected 
on  the  part  of  defendants,  did  not  vitiate  or  avoid  the  poli- 
cy, either  as  a  breach  of  warranty  or  misrepresentation,  un- 
less it  had  been  designedly  and  fraudulently  made,  or  had 
induced  the  defendants  to  insure  at  a  Ipwer  jpremimn  thu 
they  would  otherwi^  have  done;  and  that;  in  fact,  the  in- 
surance was  done  at  the  maximum  rate  indicated  by  the  said . 
printed  rates. 

The  counsel  for  the  defendants  thereupon  prayed  t&e 
opinion  of  the  court,  and  an  instruction  to  the  jury,  that  if 
the  jury  find  fiOm  the  evidence  that  the  materials  and  de- 
scription of  the  null,  for  the  destructioq  of  which  this  loss  is 
claimed,  as  it  actually  existed  at  the  time  of  insurance,  .dif- 
fered from  the  representation  of  the  saqie  made  by  the  plain- 
tiffs, or  their  agents,  at  the  time  of  effecting  the  said  insur- 
ance, in  this :  that  the  walls  at  the  two  ends  of  the  buildingt 
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all  the  waif  from  the  eaves  to  the  top.  of  the  roof,  constitut- 
ing what  .are  commonly  called  the  gable  ends^  were  con- 
structed of  wood  instead  of  stone,  and  thai  the  risk  from  fire 
was  greater  with  such  woodea  gable  ends  than  if  they  had 
been  c<Htstcucted  of  stone;  it  ought  to  be  deemed  a  mate- 
rial misrepresentation,  and  avoids  the  policy,  whether  such 
misrepresentation  proceeds  from  fraud,  or  casual  iniidver-r 
tence  in  the  assured;  and,  in  such  case,  it  is  not  necessary 
for  the  defendants  to  prove  further,  that  a  higher  premium 
would  have  been  charged,  if  a  true  and  accurate  represen- 
tation of  the  building  had  been  made;  nor  does  it  vary  the 
effect  of  such  misrepresentation,  that  the  highest  rate  of  pre- 
mium stated  in  the  said  printed  rates,  was  actually  charged 
for  the  said  insurance. 

Which  instruction  the  court  refused  to  give  for  the  follow- 
ing reAson:  that,  under  the  £rst  of  the  rules  annexed  to  the 
said  policy,  and  referred  to. therein,  no  variation  in  the  der 
soription  of  the  property  insured  from  the  true  description 
thereof,  not  made  fraudulently,  would  vitiate  the  i>olicy,  un- 
less by  reason  of  such  variation  the  insurance  was  made  at 
•a  lower  premium  than  would  otherwise  have  been  demanded. 

Whereupon  the  defendants  prayed  the  opinion  of  the 
court,  and  their  instruction  to  the  jury,  that  the  said  J.  W. 
Lawrence,  as  the  survivor  of  the  said  Lawrence  &  Poia- 
dexter,  if  entitled,  upon  the  principles  aforesaid,  to  recover 
any  thing  in  this  action,  is  not  entitled  to  recover  any  thing 
more  than  a  moiety  of  the  said  loss.  Which  instruction  the 
court  also  refused,  and  the  defendants  excepted. 

Messrs  Jones  and  C.  C.  Lee,  for  the  plaintiff  in  error,  made 
the  following  points. 

J .  In  order  to  fulfil  either  the  general  law  of  insurance 
against  fir)e,  or  the  contract  of  insurancie  in  this  case,  or  the 
averments  of  the  declaration ;  the  interest  of  the  insured  in 
the  freehold  estate  that  constituted  the  particular  subject  of 
insurance,  should  have  consisted  in  a  substantial  ownership 
and  proprietary  right,  legal  or  equitable  :  whereas  nothing 
appears  from  the  paper-muniments,  which  the  plaintiff  re- 
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Ked  on  as  the  sole  evidence  of  9uch  intereit,  bat  a  qakeci 
pretence,  of  mere  colour  of  title. 

2,  If  any  technical  estate,  equiTalent  to  an  insurable  in- 
terest, appeared,  yet  its  essential  quCKty,  quantity  and  con- 
dition,, were  either  positively  misrepresented  by  the  assertion 
of  unqualified  ownership  and  proprietary  right;  or  were  con- 
cealed, when  a  particular  disclosure  of  the  nature  and  con- 
dition of  the  interest  was  material. 

Therefore^  whether  a  total  defect  of  interest  appeared,  or 
lis  essential  attributes'  were  either  misrepresented  or  con- 
cealed, or  the  plaintiff  ibiled  in  proving  the  more  specific 
averment  of  interest  in  the  declaration,  the  defendants  were, 
^t  all  events,  entitled  to  the  general  instruction,  against  the 
plaiintiff's  right  of  action,  asked  of  the  court 

d.  If  these  papefr-muniments  did  import,  jprima/dcie,  any 
IQOirable  interest,  the  presumption  was  absolutely  repelled 
by  the  facts  proved  on.  the  other  side;  showing  the  supposed 
title  in  equity  to  have  been  merely  nominal  or  colourable. 

Therefore,  tbr  direction  io  the  jury,  asked  by  the  defen- 
dants of  the  court  on  this  point,  should  have  been  granted 
:0n  tbelqrpothesis of  proof therem  stated;  not  being  liable  to 
fliii  obiectipn  stated  by  the  court,  of  referring  matter  of  law 
to  tht  jury.  On  the.  contrary,  the  court  in  their  positive 
direction  to  th(^  jury,  that  the  insured,  under  the  circum- 
stainceB  tupposedi  had  a  substantial  property  in  the  subject 
of  insurance ;  trenched  more  upon  the  province  offact,  than 
the  jury,  under  the  required  direction,  would  4iave  done  on 
that  of  law. 

4.  The  preliminary  tests  of  the  claim  of  loss,  required 
by  the  ninth  fllndaniental  rule  above  cited,  are  strictly  in  the 
nature  of  a  condition  precedent;  and  cannot  be  dispensed 
with,  but  by  an  express  discharge:*  consequently,  the.  evi- 
dence'or  inference  of  a  waiver  by  implication  was  iiadmiss- 
iblff; 

6.  The  decliiration  avers  an  actual  compliance  with  the 
tule ;  therefore,  no  evidence  of  any  dispensation  from  it,  ex- 
press or  implied,,  was  admissible. 

6^'  Tfaie  circumstances,  from  which  such  a  waiver  was 
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inierred  by  the  court  in  this  case,  were  wimlly  iiiiiufllicieiii 
to  raise  any  legul  or  reasonable  presumption  lo  that  effect, 
whereas,  Trom  the  terms  of  the  court's  direction  to  the  jury, 
it  must  have  been  received  by  the  jury  as  a  |x»suive  piesurop* 
tion  or  inference  of  law  from  written  evidence.  The  com- 
pany were  in  no  manner  bound  to  communicate  their  reasons 
for  resisting  the  claim;  and  their  resolution  to  resist  it,  no- 
tified as  it  was  in  general  terms  to  the  insured,  covered  the 
whole  ground;  and  was  just  as  good  notice,  if  any  was  re- 
quired, of  one  defect  as  another  in  the  claim. 

7.  The  misrepresentation,  of  the  materials  and  construc- 
tion of  the  building  insured,  was  palpable  and  material ;  and 
the  direction  to  the  jury,  asked  by  the  defendants  and  re- 
fused by  the  court  on  this  point,  properly  referred  the  fact 
of  misrepresentation,  and  the  circumstances,  from  which  its 
materiality  resulted,  to  the  jury;  the  effect  of  such  misre- 
presentation, and  the  result  of  materiality  from  the  circum- 
stances, to  the  court. 

8.  The  first  of  the  said  rules  above  cited,  did  not  reduce 
^  the  materiality  of  niisrepresentation  m  the  policy  to  the  al- 
ternative tests  of  fraud,  or  of  a  "consequent  reduction  in  the 
rate  of  insurance,  as  was  ruled  by  the  court:  or,  if  it  did,  then 
such  reduction  in  the  rate  of  insurance  was  a  necessary  pre- 
sumption from  a  lower  risk,  and  was  not  to  be  proved^  cdiun- 
de,  as  was  also  required  by  the  court. 

9.  The  fact,  that  a  premium'  equal  to  the  highest  rate 
for  insurance  on 'the  fourth  class  of  hazards  indicated  in  the 
said  printed  list  of  rates,  had  been  paid,  was  wholly  imma- 
terial ;  and  did  not,  as  ruled  by  the  court,  convert  the  risk 
itself  to  one  of  that  class,  as  on  a  '*  slight  or  timber  build- 
ing;^'when  the  specific  description  of  it  in  the  policy,  iden- 
tified it  with  the*lowcr  risk  indicated  in  the  second  classof  the. 
said  printed  rates;  and  it  turned  out,  in  fact,  to  be  neither  of 
the  second  nor  of  the  fourtli  class,  btit  identically  of  the  third : 
nor  did  it  supply  any  competent  evidence  whatever ;  far  less 
conclusive  evidence,  as  wan,  in  efl'ect,  ruled  by  the  court : 
that  the  premium  was,  in  fact^  acconunudated  to  any  higher 
risk  than  that  specificallv  described  in  the  policy. 

Vol.  II.— F 
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10»  The  defendants,  in  the  direction  a3ked  of  the  court 
to  the  jury  on  this  point,  condescended  to  the  terms  of  ma- 
terMUy  of  misrepresentation,  and  an  actual  increase  of  the 
risk:  They,  nevertheless,  maintain  that  the  description  of 
the  risk,  in  the  body  of  the  policy,  amounted  to  a  warranty 
that  it  was  actually  of  the  class  of  hazards,  to  which  that 
description  specifically  referred  it. 

For  the  plaintiffs  in  error,  were  cited,  2  Marsh,  on  Ins.  787. 
Id.  115.  118.  2  Caines's  Rep.  13.  2  Cainiss's  Case^  in 
Error,  110.  4  Doll. 421.  1  Johns.  341.  3  Dow.2bb.  2 
Marsh.  ^\\. 

Mr  Swann  and  Mr  Wirt,  for  the  defendant  in  error,  main- 
tained, that  the  circuit  court  did  not  err  in  giving  or  refus- 
ing the  charges  to  the  jury,  as  set  forth  in  the  several  bills 
of  exceptions.  They  cited  Burk  &  Hedrick  vs.  The  Chesa- 
peake Ins.  Company,  1  Peters^  151.  1  MarshaU  on  Insur- 
ance, 114,  115.  8  T.  R.  13.  2  J^ew  Rep.  269.  13  Mass. 
Repi  96.  Id.  267.  3  Mass.  Rep.  133.  Phil,  on  Ins.  85. 128. 
499.  1  Johns.  Rep.  220.  9  JfJins.  192.  6  Harris  fy  John^ 
son,  612.  6  Cranch,  338,  9.  5  Cranchy  100,  109.  2Sch.  Sr 
L€f.l\2.  13  JoAfi#.  56li  ^ Marshall,  22\.  Doug.  II.  Also 
1  Chiityon  Bm.  317, 18.    I,  T.  R^  638.  Doug.  684. 687, 688, 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  writ  of  error  is  brought  to  a  judgment  of  the  court 
of  the  UniteH  States,  for  the  district  of  Columbia,  sitting  in 
the  county  of  Alexandria ;  which  was  rendered  in  a  cause  in 
which  Joseph  Lawrence,  survivor  of  Lawrence  &  Poin- 
dezter,  was  plaintiff,  and  the  Columbian  Insurance  Com- 
pany of  Alexandria  were  defendants. 

The  suit  was  brought  on  a  policy  insuring  a  mill,  stated 
in  the  representation  and  in  the  policy,  to  belong  to  Ijaw- 
rence  &  Poindexter,  the  assured.  Pending  the  suit,  Poin- 
dexler  died;  and  the  suit  was  continued  nnd  tried  m  the 
name  of  Lawrence  the  survivor.  The  visrdict  and  judgment 
were  in  favourof  the  plaii^tiff  below.   At  the  trial,  the  court. 
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on  the  motion  of  the  defendant's  counsel,  instnicted  the  jury 
on  several  questions  of  lavv  which  were  made  in  the  case ;  to 
which  instructions  the  counsel  for  thejdefendantsin  the  cir- 
cuit court  ezcepted|.and  the  cause  is  now  before  this  Court 
on  those  eiceptions. 

The  plaintiff  in  the  circuit  court  had  exhibited  his  policy, 
the  representation  on  which  the  contract  of  insurance  wais 
founded;  his  proofs  of  title  and  of  loss,  the  notice  which  he 
gave  of  that  loss,  together  with  the  documents  which  ac- 
companied it,  as  preparatory  to  the  assertion  of  his  claim 
against  the  company;  and  the  proceedings  of  the  company 
in  consequence  of  Uiat  claim,  which  terminated  in  a  refusal 
to  pay  it.  The  counsel  for  the  plaintiff  in  the  circuit  court, 
having  thus  concluded  his  case,  the  counsel  foKthe  defen- 
dants made  three  objections  to  his  right  of  action. 

1 .  That  the  interest  claimed  by  the  plaintiff  in  -the  pro- 
perty insured,  as  disclosed  by  the  evidence ;  was  not,  at  the 
respective  times  of  effecting  the  insurance,  and  of  the  hap- 
pening of  the  lossy  an  insurable  interest  and  property. 

2.  That  it  was  not  such  an  interest  as  is  described  in  the 
original  offer  of  the  plaintiff's  agent  for  insurance,  and  in  the 
policy ;  nor  such  as  is  averred  in  the  declaration. 

3.  That  the  said  documents  produced  as  preliminary  proof 
of  loss,  do  not  import  a  fulfilment,  on  the  part  of  the  plain- 
tiff, of  the  terms  and  conditions  upon  which  the  loss  is  de- 
clared to  be  payable,  by  the  ninth  of  the  said  printed  rules 
anexed  to  the  policy. 

And  the  counsel  for  the  defendants  thereupon  prayed  the 
opinion  and  direction  of  the  court  to  the  jury^  that  the  said 
evideuce  was  not  admissible,  competent,  and  sufficient  to  be 
left  to  the  jury  as  proof  of  the  plaintiff's  title  to  recover  for 
such  loss  in  this  action. 

The  court  refused  to  give  this  instruction,  being  of  opin- 
ion, 1.  That  the  interest  of  the  plaintiffs  in  the  property  in- 
sured, as  disclosed  by  the  said  evidence,  is  a  sufficient  in- 
surable interest  to  support  the  policy,  and  the  averment  of 
interest  in  the  plaintiffs'  declaration  in  this  action. 

2.  That  it  is  such  an  interest  as  is  described  in  tlie  origi- 
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nal  offer  for  insurancei  and  in  the  policy,  and  in  the  decia* 
ration. 

3.  That  although  th^  said  certificate  of  Murray  Forbes  is 
not  such  a  certificate  as  is  required  by  the  said  ninth  rule 
annexed  to  the  said  policy ;  yet  the  evidence  aforesaid  is  ad- 
missible, competent,  and  suilicient  to  be  left  to  the  jury ;  and 
from  which  they  may  infer,  that  the  defendants  waived  the 
objection  to  the  said  certificate,  and  to  the  other  preliminary 
proof  aforesaid. 

The  counsel  for  the  defendants  in  error  hav6  made  some 
preliminary  objections  to  the  terms  in  which  the  opinion  of 
the  circuit  court  was  asked.  The  counsel  prayed  the  opin- 
ion and  direction  of  th^  eouri  to  the  jury,. that  the  evidence 
offered  by  the  plaintiff  was  not  admissible,  coif^peteot,  and 
sufficient  to  be  left  to  the  jury  as  proof  of  the  plaintifPs  title 
to  recover.  This  blending  of  an  objection  to  the  admissibi- 
lity of  evidence  in  the  same  application  i^ich  questions  its 
sufficiency,  is  said  to  be  not  only  unusual ;  but  to  confound 
propositions  distinct  m  themselves,  and  to  be  calculated  to 
embarrass  the  court,  and  the  questions  to  be  decided. 

It  is  undoubtedly  true,  that  <)uestions  respecting  the  ad- 
missibility of  evidence,  are  entirely  distinct  from  those  which 
respect  its  sufficiency  or  effect.  They  arise  in  different 
stages  of  the  trial,  and  cannot  with  strict  propriety  be  pro- 
pounded, at  the  same  time.  If,  therefore,  the  circuit  court 
had  proceeded  no  further  than  to  refuse  the  instruction 
which  was  asked,  this  Court  might  have  considered  the  re- 
fusal as  proper ;  unless  the  entire  prayer,  as  made,  ought  to 
have  been  granted.  But  tlie  circuit  court  proceeded  to  give  its 
opinion  on  the  different  points  made  by  oounsel,  wd  these 
opinions  must  oe  examined. 

1.  The  first  is,  that  the  interest  of  the  assured  in  the  pro- 
perty insured,  is  a  sufiicient  insurable  interest  to  support  the 
policy^  and  the  averment  of  interest  in  the  declaration. 

The  mill  insured  was  built  on  an  island  in  the  Rappahao- 
noc,  which  was  demised  by  Charles  Mortimer  to  Steq^en 
Winchester,  for.  three  lives,  renewable  for  ever,  ai:.the  year- 
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ly  rent  of  £80^  (^66  66  centi ;)  with  a  condition  of T^^^entfjr 
for  rent  in  arrear,  &c. 

4801,  Dec.  19.  8i.W.  conveyed; one  undiTided  third 
part  to  Richard  Winchester,  and  another  uiidi?ided  third 
part  to  Joshaa  Howard. 

1806,  May  9.  R.  and  S.  Winchester  conveyed  to  Jorinia 
Howard,  by  deed  of  mortgage  hi  fee,  their  two  thirds  of  the 
said  island,  with  other  property  to  a  considerable  amount,  in 
order  to  secare  the  said  Howard  to  the  amount  of  ^40,000. 

1813,  Jan.  37.  Joshua  Howafd  conveyed  the'  Whole  island 
to  William  and  George  Winchester. 

1813,  Sept.  33.  William  and  George  Winchester  convey- 
ed the  island  to  Joseph  Howard  and  Joseph  W;  Lawrence. 

1818,  Juiy33.  Joseph  Howard  entered  into  an  agreed 
ment  with  Joseph  W.  Lawrence,  by  which  the  said  Law- 
rence was  to  take  the  island,  &c.  at  the  price  of  ^80,000 ; 
for  which  amount  in  debts,  due  (irom  Howard  &  Lawrence, 
he  was  to  procure  a  release'^;  on  his  doing  which,  Howard 
was  to  execute  a  deed  for  the'  property ;  on  the  failure  or 
inability  of  Lawrence  to  procure  this  release,  the  contrli&t 
was  to  be  vpid. 

1832,  Nov.  38.  Joseph  W.  Lawrence  enters  into  an 
agreement  with  Thomas  Poindexter,  Jun.  for  the  sale  of  one 
half  of  the  island,  mills,  &c.;  for.  which  the  said  Poindextlsr 
agrees  to  assume  and  take  upon  himself  one  half  the  del>ts 
due  from  Howard  &  Lawrence  to  the  banks  in  Frederlbks- 
burg ;  which  were  secured  by  a  deed  of  trust. 

Nov.  29.  An  agreement  between  Howard  and  Lawrence 
to  work  the  mills  in  partnership. 

By  the  deeds  of  January  27,  and  Slept.  33,  1813,  all  the 
title  of  Joshua  Howard  to  the  island  on  which  the  mills 
insured  were'  erected,  passed  to  Joseph  Howard  and  Joseph 
W.  Lawrence.    What  was  that  title  1 

He  Iietd  one  third  part  in  his  own  right,  and  the  remain^ 
ing  two  thirds  as  mortgagee. 

The  agreement  of  July  23;  1B48,  between  Howard  and 
Lawrence,  doett  not  appear  to  have  been  performed  on  the 
part  of  Lawrence ;  nor  is  there  any  evidence  of  his  ability 
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to  perform  it  ^  but  it^loes  not  appear  that  Howard  lias  taken 
any  step  to  avoid  it,  or  has  asserted  any  title  in  himself. 

The  agreement  of  Nov.  28,  1822,  between  Lawrence  and 
Poindexter,  admits  Poindexter  to  an  undivided  moiety  of 
any  interest  Lawrence  might  have  in  the  property. 

Lawrence  &  Poipdexter  then,  when  the  insurance  was 
made,  were  entitled  to  one  third  of  the  property  under 
the  deed  made  by  Charles  Mortimer,  and  to  the  remaining 
two  thirds  as  mortgagees;  but  one  moiety  of  the  whole, 
which  moiety  was  derived  from  Joseph  Howard  under  the 
agreement  of  July  22,  1818^  was  held  under  an  agreement 
which  had  not  been  complied  with,  and  which  purported  on 
its  face  to  be  void  if  not  complied  with ;  but  the  other  con- 
tracting party  had  not  declared  it  void,  nor  called  for  a  com- 
pliance with  it. 

It  cannot  be  doubted,  we  think,  that  the  assured  had  an 
interest  in  the  property  insured*  Lawrence  had  an  un- 
questixmable  title  to  a  moiety  of  one  third,  subject  to  the 
rent  reserved  in  the  original  lease,  and  to  a  moiety  of  the 
remaining  two  thirds  as  mortgagee.  He  had  such  title  to 
the  other  moiety  as  could  be  acquired  by  an  agreement  for 
a  purchase,  tKe  terms  of  which  had  not  been  complied  with 

The  title  is  thus  stated,  because  those  words  which  de- 
clare the  contract  to  be  void  if  Lawrence  should  fail  to 
comply  with  it,  do  not,  we  think,  renden  it  absolutely  void, 
1>ut  only  voidable.  No  time  for  performance  is  fixed  f  and 
if  Howard  is  content  with  what  has  been  done  by  Law- 
rence, and  does  not  choose  to  annul  the  contract,  the 
underwriters  of  this  policy  cannot  treat  it  as  a  nullity. 
Lawrence,  having  this  .title  under  an  executory  contract, 
sells  to  Poindexter  one  undivided  moiety  of  the  property. 
These  two  persons,  being  both  in  possession,  partly  under 
legal  conveyances  and  partly  under  executory  contracts, 
require  an  insurance  on  it  against  loss  by  fire.  Had  they 
an  insurable  interest  1i 

That  an  equitable  interest  may  be  insured  is  admitted. 
We  can  perceive  no  reason  which  excludes  an  interest  held 
under  an  executory  contract.  ^  While  the  contract  subsists, 
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the  person  claiming  under  it  has  undoubtedly  a  substantial 
interest  in  the  property.  If  it  be  destroyed,  the  loss  in  con* 
templation  of  law,  is  his.  If  the  purchase  money  be  paid, 
it  is  his  in  fact.  If  he  owes  the  purchase  money,  the  pro- 
perty is  its  equivalent,  and  is  still  valuable  to  him.  The 
embarrassment  of  his  afTaiirs  may«be  such  that  his  debts  may 
absorb  all  his  property;  but  this  circumstance  has  never 
been  considered  as  proving  a  want  of  interest  in  it.  The 
destruction  of  the  property  is  a  real  loss  to  the  person  in 
pEossesston,  who  claims  title  under  an  executory  contract, 
and  the  contingency  that  his  title  may  be  defeated  by  sub- 
sequent events  does  not  prevent  this  loss.  We  perceive  no 
reason  why  he  should  not  be  permitted  to  insure  against  it. 
The  cases  cited  in  argument,  and  those  summed  up  in 
PhUHpB  on  Insvrancej  26,  on  insurable  interest,  and  in 
1  MarBhaUj  104,  ch.  4.,  and  ^Mdrakall^  787,  ch.  11,  prove, 
we  think,  that  any  actual  interest,  legal  or  equitable,  is  in- 
surable. 

2.  Having  declared  the  interest  of  Lawrence  &  Poindexter 
to  be  insurable,  the  circuit  court  instructed  the  jury  that 
**  it  is  such  an  interest  as  is  described  in  the  original  offer 
for  insurance,  and  in  the  policy,  and  in  the  declaration." 

The  original  offer  for  insurance  was  in  these  words, 
**  What  premium  will  you  ask  to  insure'  the  following  pro- 
perty belonging  to  Lawrence  &  Poindexter^  for  one  yAur 
against  loss  or  diCmage^  by  fire?  On  their  stone  mill  four 
stories  high,  covered  with  wood,  on  an  island  about  one 
mile  from  Fredericksburg  in  the  county  of  Stafford;  the 
mill  called  Elba  milk  Seven  thousand  dollars  are  wanted. 
Not  within  thirty  yards  of  any  other  building,  except  acorn 
bouse,  which  is  about  twenty  yards  off." 

The  policy  states  that  the  underwriters  insure  Lawrence 
&  Poindexter  against  loss  or  damage  by  fire,  to  the  amount 
of  $7000  on  their  stone  mill,  &c. 

The  declaration  charges  that  the  defendants  insured  the 
plaintifis  $7000  against  loss  or  damage  by  fire  on  their  stone 
mill,  dkc. ;  and  avers  that  they  wer^  interested  in,  and  the 
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equitable  owners  of  the  premises  insured  as  aforesaid  at  the 
time  the  insurance  was  made  as  aforesaid,  &.c. 

The  material  inquiry  is,  does  the  offer  for  insurance  state 
truly  the  interest  of  the  assured  in  the  property  to  be  in- 
sured 9  The  offer  describes  the  property  as  belonging  to 
Lawrence  &  Poindexter;  and  states  it  afterwards  to  be 
their  stone  mill.  It  contains  no  qualifying  terms,/ which 
should  lead  the  mind  to  suspect  that  their  title  was  not 
complete  and  absolute.  The  plaintiffs,  in  error  contend  that 
the  terms  import  an  absolute  legal  e9tate  in  the  property ; 
and  that  the.  insurers  entered  .into  the  contract,  having  a 
right  to  believe  that  the  interest  of  the  assured  was  of  this 
character. 

Instead  of  such  an  estate  in  the  property  as  the  repre- 
sentation justified  the  insurers  in  expecting,  the  proof  shows 
that  the  insured  held  only  one  half  of  one  third,  under  a 
lease  for  three  lives,  renewable  for  ever,  and  one  half  of  th^ 
other  two  thirds  as  mortgagees;  that  the  other  moiety  was 
held  under  a  contract,  the  terms  of  which  had  not  been 
complied  with ;  and  which,  if  complied  with,  would  give 
them  a  title  to  two  thirds  of  that  moiety  only  as  mortgagees. 

The  defendants  insist  that  the  representation  is  satisfied 
by  an  equitable  title  under  an  executory  contract,  and  that 
in  truth  and  in  fact,  the  mill  did,  at  the  time  of  its  insur- 
ance and  loss,  belong  to  Lawrence  &,  Poindexter. 

It  may  be  true,  that  a  mill  occupied  by  Lawrence  and 
Poindexter,  and  held  under  a  lease  or  an  executory  contract, 
would  be  generally  spoken  of  by  tliemselves  and  others  as 
their  mill.  The  property  alluded  to  would  be  well  under- 
stood, and  no  inconvenience  could  arise  from  this  mode  of 
designating  it.  But  if  Lawrence  &  Poindexter  should 
proceed  to  sell  the  property  as  theirs,  should  describe  it  in 
the  contract  as  belonging  to  them,  no  court  would  compel 
the  purchaser  to  take  the  title  theV  could  make,. 

The  assured  then  have  not  proved  *'  such  an  interest  as 
is  described  in  the  original  offer  for  insurance;"  aiid  the. 
circuit  court,  in  this  respect,  misdirected  the  jury.    It  nuiy 
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be  proper  to  take  some  uoticn  of  the  materiality  of  this  mis- 
direction. 

The  contract  for  insurance  is  one  in  which  the  under- 
writers, generally,  act  on  the  representation  of  the  assured ; 
and  that  representation  ought  consequently  to  be  fair,  and 
to  omit  nothing  which  it  is  material  lor  tiie  underwriters  to 
know.  It  may  not  be  necessary  that  the  person  requiring 
in9urance,  should  state  every  incumbrance  on  his  property, 
which  it  might  be  required  of  him  to  state,  if  it  was  offered 
for  sale  j  but  fair  dealing  requires  that  he  should  state  every 
thing  which  might  influence,  and  probably  would  influence, 
the  mind  of  the  underwriter  in  -forming  or  declining  the 
contract.  A  building  held  under  a  lease  for  years  about  to 
expire,  might  be  generally  spoken  of  as  the  building  of  the 
tenant ;  but  no  underwriter  would  be  willing  to  insure  it  as 
if  it  was  his ;  and  an  offer  for  insurance,  stating  it  to  belong 
to  him,  would  be  a  gross  imposition. 

Generally  spcakipg,  insurances  against  £ir^  are  inade  in 
the  confidence,  that  the  assured  will  use  all  the  precautions 
to  avoid  the  calamity  insured  against,  which  would  be  sug- 
^gested  by  his  interest.  The  extent  of  this  interest  must 
always  influence  the  underwriter  in  taking  or  rejecting  the 
risk,  and  in  estimating  the  premium.  So  far  as  it  may  in- 
fluence him  in  these  respects,  it  ought  to  be  communicated 
to  him.  Underwriters  do  not  rely  so  much  upon  the  prin- 
ciples as  on  the  interest  of  the  assured ;  and  it  would  seem, 
therefore,  to  be  always  material  that  they  should  know  how 
far  this  interest  is  engaged  in  guarding  the  property  from 
loss.  MarahaUf  in  treating  on  insurance  against  fire,  p. 
789t,  b.  4,  ch.  2,  says;  ^'  It  is  not  necessary,  however,  in 
order  to  constitute  an  insurable  interest,  that  the  insured 
shall,  in  every  instance,  have  the  absolute  and  unqualified 
property  of  the  efiects  insuved.  A  trustee,  a  mortgagee,  a 
reversioner,  a  factor  or  agent,  with  the  custudy  of  goods  to 
be  sold  upon  commission,  may  insure ;  but  with  this  caution, 
that  the  nature  of  the  property  be  distinctly  speci$ed.'* 

In  all  the  treatises  on  insurances,  and  in  all  the  cases  in 
which  the  question  has  arisen,  the  principle  is,  that  a  mis- 
Vol.  II.— G 
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representation,  which  is  material  to  the  risk,  avoids  the  policy. 
In  this  case  the  circuit  court  has  decided  that  there  is  no 
misrepresentation;  that  the  interest  of  the  assured  was  truly 
described  in  the  offer  for  insurance ;  and  consequently,  no 
question  on  the  materiality  of  the  supposed  variance  was 
submitted  to  the  jury. 

As  this  court  is  of  opinion  that  a  precarious  title,  depend* 
ing  for  its  continuance  on  events  which  might  or  might  not 
happen,  is  not  such  a  title  as  is  described  in  tlie  offer  for 
insurance,  construing  tiie  words  of  that  offer  as  they  are 
fairly  to  be  understood ;  the  circuit  court  has  in  this  respect 
mis-directed  tlic  jury. 

3.  The  third  opinion  given  to  the  jury  is,  that  the  evidence 
given  by  the  plaintiff  in  the  circuit  court,  was  admissible, 
competent  and  sufficient  to  be  left  to  the  jury,  and  from 
which  they  may  infer  that  the  defendants  waived  the  objec- 
tion to  the  said  certificate,  and  to  the  other  preliminary  proof 
aforesaid.  ^  The  certificate  to  which  this  instruction  refers, 
is,  by  one  of  the  rules  which  form  conditions  of  the  policy, 
declared  to  be  an  indispensable  requisite ;  without  the  pro- 
duction of  which,  the  loss  claimed  ''  shall  not  be  payable." 
A  certificate  intended  by  the  assured  to  satisfy  this  condi- 
tion, accompanied  the  proof  of  loss;  but  it  is  not  such  a  cer- 
tificate as  the  condition  requires;  and  such  was  the  opinion 
of  the  circuit  court.  The  testimony  which  the  court  left  to 
the  jury  as  being  sufficient  to  authorize  them  to  infer  a 
waiver  on  the  part  o(  the  insurers  of  this  certificate,  con- 
sisted of  entries  on  the  minutes  of  the  board,  with  some  parol 
proof. 

On  the  20th  of  February  1824,  the  claim  of  Lawrence  &. 
Poindextcr  was  submitted  to  the  board  with  the  policy  and 
certificate  of  loss. 

On  the  Idth  of  March,  an  order  was  made,  requiring  the- 
title  papers  of  Lawrence  &  Poindexter  to  the  Elba  mill. 
Oh  the  first  of  April,  copies  of  the  deed  from  William  and 
George  Winchester  to  Joseph  Howard  and  Joseph  Lawrence, 
of  the  agreement  between  Howard  and  Lawrence,  and  oF  the 
agreement  between  Lawrence  and  Poindexter,  were  laid  be- 
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fore  the  board.  On  the  )6th  of  April,  farther  proof  respect- 
ing the  title  was  required,  which  was  produced  on  the  22d 
of  the  same  month. 

The  opinion  of  Mr  Jones  was  taken  on  the  case,  which 
was  submitted  to  the  board  on  the  28th  of  June,  when  it  was 
resolved, ''  that  the  claim  of  Lawrence  &,  Poindexter  be  re- 
sisted ;  and  that  the  secretary  furnish  them  with  a  copy  of 
this  resolution. 

The  opinion  of  Mr  Jones- turns  on  the  interest  of  the 
assured,  and  on  the  question  whether  the  loss  was  fair  or 
fraudulent. 

On  the  11th  of  November,  inquiry  was  made  whether  the 
board  would  enter  into  a  compromisfe,  "  it  being  understood 
that  the  agreement"  'Ms  not  to  be  considered  as  an  admis-^ 
sion  of  the  claim?*'    Answered  "  yes." 

On  the  18th  of  November^  the  board  passed  a  resolution 
declining  a  compromise,  which  was  communicated  to  the 
agent  of  Lawrence  &  Poindexter. 

On  the  11th  of  December,  a  farther  and  more  specific 
proposition  for  a  compromise  was  made  by  the  agent  of  the 
assured,  which  was  rejected  by  the  company. 

The  secretaiy  of  the  company  was  examined^  to  prove  the 
communications  between  him  and  the  agent  of  the  assured. 
When  the  documentary  evidence  was  exhibited,  he  informed 
the  agent  that  he  would  call  a  board  to  decide  on  the  claim. 
After  the  board  had  met  and  adjourned,  he  informed  the 
agent  that  the  claim  would  probably  be  resisted;  that  the 
company  thought  the  interest  of  the  assured  was  not  insur- 
able ;  that  the  representation  was  not  faithful ;  and  that  Poin- 
dexter had  set  fire  to  the  mill.  No  objection  was  made  to 
the  preliminary  papers.  The  custom  of  the  boarc^  was,  if 
the  claim  for  indemnity  was  thought  just,' to  refer  the  pre- 
liminary papers  to  their  secretary  to  see  if  they  were  regular. 
In  this  case  no  such  reference  was  made. 

From  the  first  presentation  of  the  papers  in  February,  till 
the  passing  of  the  final  resolution  in  June,  the  claim  was 
pending  undetermined  before  the  board,  waiting  for  the 
advice  of  counsel.    This  advice  being  delayed  by  the  nb- 
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sence  and  other  engagements  of  counsel,  an  agreement  was 
entered  into  with  the  agent  of  the  assured,  that  if  the  final 
resolution  should  be  to  resist  the  claim,  the  suit  should  be 
put  as*  forward  on  the  docket  as  if  brought  to  the  intervening 
April  term.  This  agreement  was  complied  with.  AH  the 
orders  and  resolutions  of  the  board  wBich  have  been  stated 
were  communicated-  by  the  witness  to  the  agent  of  the  assur- 
ed; and  are  the  only  communications  which  he  was  author- 
ised to  make. 

According  to  the  invariable  usage  of  the  board,  the  suffi- 
ciency of  the  documents  offered  by  way  of  preliminary.proof 
of  loss,  as  required  by  the  ninth  article  of  the  rules  annexed 
to  the  policy ;  was  not  to  be  considered  by  the  bcfard,  till  the 
principle  of  the  claim  should  have  been  admitted,  and  then 
the  course  was  to  submit  such  documents  to  the  secretary 
for  a  special  report  thereon ;  in  this  case  the  sufficiency  of 
the  documents  was  never  discussed  or  considered  by  the 
board,  nor  referred  to  the  secretary.  It  never  was  contend* 
plated  by  the  witness,  nor  to  his  knowledge  by  the  board, 
to  waive  any  compliance  with  this  ninth  article.  The  con- 
sideration of  the  documents  offered  under  it,  did  not  regu- 
hirly  come  on  till  the  claim  should  be  admitted  in  principle. 

The  agent  of  tKe  assured  was  present  .at  some  of  the 
meetings  of  the  board  when  the  witness  was  absent.  He 
has  understood  that  on  these  occasions  the  communications 
between  them,  turned  entirely  on  questions  respecting  the 
fundamental  objections  to  the  claim.  The  regularity  or 
irregularity  of  the  preliminary  proof  was  never  mentioned. 
The  opinion 'given  by  counsel  was  never  communicated  to 
the  assured  or  their  agent.  To  have  done  so,  would  have 
been  contrary  to  the  rules  and  to  usagO' 

This  evidence  was  left  to  the  jnry  as  testimony  from  which 
they  might  infer  that  the  preliminaiy  proof,  required  by  the 
ninth  rule  annexed  to  the  policy,  as  indispensable  to  entitle 
the  assured  to  demand  payment  for  a  loss,  had  been  waived 
by  the  underwriters. 

It  will  not  be  pretended  that  any  expression  is  to  be  found 
either  in  the  resolutions  of  the  board  or  in  the  conversations 
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held  by  their  secretary  with  the  agent  of  the  assured,  having 
the  slightest  allusion  to  this  preliminary  proof  or  to  the 
waiver  of  it.  If  then  the  jury  might  infer  a  waiver,  the  in- 
ference inust  be  founded  on  the  opinion  thai  the  board  was 
bound  to  specify  this  particular  objection ;  or  that  they  have 
taken  some  step  or  made  some  communication,  which  pre- 
supposes an  acquiescence  in  the  certificate  which  was  of- 
fered. 

The'  resolution  of  the  board  to  resist  the  claim  is  expressed 
in  general  terms,  and  consequently  applies  to  every  part  of 
the  testimony  offered  in  support  of  it.  We  know  of  no 
-prmciple  n6r  usage  which  requires  underwriters  to  specify 
their  objections,  or  which  justifies  the  inference  that  any 
ubjection  is  waived.  We  know  of  no  principle  by  which 
this  preliminary  proof  should  be  separated  from  the  other 
proofr  which  were  required  to  sustain  the  claim,  and  its  in- 
sufficiency be.  remarked  to  the  assured.  The  general  reiso- 
lutioii  of  the  board  was  notice  to  the  assured  that  if  they 
intended  to  assert  their  claim  in  a  court  of  justice,  they  must 
come  into  court  prepared  to  support  it. 

d.' Did"  the  examination  of  the  title  and  the  proceedings 
of  the  board  respectii^  it,  presuppose  an  examination  of  the 
preliminary. proofr,  and  an  acquiescence  in  its  sufllsiency? 

We  thiidi  not.  The  proof  of  interest,  and  the  certificate 
which  was  to'precede  payment,  if  the  claim  should  be  ad- 
mitted ;  are  distinct  parts  of  the  ease  to  be  made  out  by  the 
assured.  Neither  of  those  partp  depends  on  the  other.  The 
one  or  the  other  may  be  first  considered,  without  violating 
propriety  or  convenience.  The  consideration  of  the  one 
do^  not  imply  a  previous  consideration  and  approval  of  the 
other.  The  language  of  the  ninth  rule  does  not  imply  that 
the  proof  it  requires  is  first  in  order  for  consideration.!  After 
statmg  what  shall  be  done  by  the  assured,  the  rule  requires 
the  affidavit  and.  certificate  in  question;  and  adds,  that 
*< until  such  affidavit*  and  certificate  are  produced,  the  Ic^ 
claimed  shall  not  be  payable.''  The  affidavit  and  certificate 
must  precede  the  payment,  but  need  not  precede  the  con- 
sideration of  the  claim. 
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The  testimony  of  the  secretary,  if  not  conclusive  on  this 
point,  is,  we  think,  entitled  to  great  weight.  He  states  the 
mvariable  usage  of  the  office  to  have  been,  to  consider  the 
merits  of  the  claim  before  looking  into  the  preliminary  proof, 
which,  after  deciding  favourably  on  the  claim,  was  always 
referred  to  him  for  examination  and  report.  In  this  case  the 
decision  having  been  unfavourable  to  the  claimant,  no  refer- 
ence was  made  to  him. 

We  do  not  think  the . assured  can  be  presumed  ignorant 
of  the  standing  usage  of  the  office,  to  which  he  applied  for 
insurance }  or  be  admitted  to  found  upon  that  ignorance  a 
claim  to  exemption  from  the  necessity  of  producing  a  docu-* 
ment  required  by  the  policy,  as  indispensable  to  his  demand 
of  payment  for  his  loss. 

We  think  the  case  exhibits  no  evidence  of  waiver;  no  evi- 
dence from  which  ibe  jury  could  infer  it,  and  conisequently 
that  this  instruction  of  the  court  is  erroneous. 

It  would  have  been  subject  aC  much  regret,  had  tbe-merits 
i>f  the  case  been  clearly  in  favour  of  the  defendants  to  elvoTr 
to  reverse  the  judgment  of  the  circuit  court  on  account  of 
the  non-production  of  a  document,  which  may  perhaps  be  so 
readily  supplied*  But  the  cause  must  go  back  on  the  opinion 
expressed  by  the  circuit  court  to  the  jury,  that  the  title 
proved  at  the  trial  agrees  with  that  stated  in  the  offer  foi 
insurance. 

After  the  opinions  which  have  been  stated  had  been  de- 
livered to  the  jury,  the  defendants  offered  evidence  to  prove 
the  insolvency  of  the  plaintifis,  so  as  to  disable  them  from 
obtaining  a  legal  title;  and  additional  embarrassments  on  (he 
property;  and  again  moved  the  court  to  instruct  the  jury, 
that  the  assured  had  not  suqh  an*  interest  in  the  property  as 
entitled  them  or  eitlier  of  them  to  recover.  This  instruction 
Uie  court  refused  to  give,  being  still  of  opinion  that  the 
assured  held  an  insurable  interest  in  the  mill.  An  exception 
was  taken  to  this  opinion. 

The  additional  incumbrances  to  the  title,  and  the  circum- 
stances of  Lawrence  &  Poindexter,  might  constitute  addi- 
tional objections  to  the  representation  contained  in  the  offer 
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for  assurance ;  but  do  not,  we  tlitnk,  disprove  an  insurable 
interest  in  those  who  were  still  in  possession  of  the  property, 
and  claimed  title  to  it  under  executory  contracts. 

The  defendants  in  the  circuit  ccrurt  then  proved  that  the 
mill  was  a  square  building  built  of  stone  to  the  eaves,  that 
the  roof  was  framed  and  covered  entirely  of  wood,  and  that 
the  two  gable  ends  running  up  perpendicularly  from  tlie 
stone  wall  to  the  top  of  the  roof,  were  also-  constructed  of 
wood.  They  also  offered  evidence  to  prove  the  general 
understanding,  that  the  description  of  a  stone  house  covered 
with  wood  was  not  verified  or  supported  by  a  house  whose 
gable  ends  were  of  wood;  that  the  gable  ends  weic  under- 
sfood  to  be  a  part  of  the  wall,  not  of  the  roof  or  covering. 
They  then  moved  the  .court  to  instruct  the  jury,  tliat  if  two 
of  the  exterior  walls  terminated  in  upright  gable  cuds;  such 
gable  ends  not  properly  forming,  accofdiug  to  ordinary  rules 
and  terpis  of  architecture^  ai  part  of  tlie  covering  or  roof;  it 
was  necessary  in  order  to  verify  the  said  description,  that 
such  gable  ends  should  have  been  of  stone;  and  if,  ib  point 
of  fact,  such  gable  ends  as  well  as  the  covering  or  roof  were 
of  wood,  which  under  any  circumstances  of  actual  confla^ 
gration  might  have  increased  either  the  risk  of  catching  fire 
or  the  difliculty  of  extinguishing  it ;  h  amounted  to  a  materia! 
misrepresentation,  and  avoids  the  policy ;  and  it  is  not  mate- 
rial whether  the  sud  misrepresentation  was  wilful  and  fraudu- 
lent, or  from  Ignorance  and  without  design ;  nor  whether  that 
actual  loss  wias  produced  by  such  misrepresentation,  or  by 
having  gable  ends  of  wood  instead  of  stone. 

The  court  refused  to  give  this  instruction,  being  *' of  opi- 
nion that  it  was  competent  to  the  jury,  firom  all  the  facts 
given  in  evidence,  to  decide  whether,  in  order  to  verify  the 
said  de^ription  in  the  said  policy,  it  was  necessary  that  the 
whole  of  the  exterfor  walls  firom  the  foundation  to  the  top 
of  the  roof  should  be  of  st<Hie.  And  being  also  of  opinion 
that  under  the  first  of  the  rules  annexed  to  the  said  policy^ 
and  referred  to  therein ;  no  variation  in  the  description  of 
the  property  insured,  from  the  true  description  thereof,  not 
made  fraudulently  5  would  vitiate  the  policy  unless  by  reason 


€C  SUPREME  COURT. 

of  such  variation  the  insunmce  was  made  at  a  lower  premium 
than  would  otherwise  have  been  demanded." 

To  this  opinion  also  an  exception  was  taken.  The  role 
referred  to  in  the  opinion  requires,  that 

*'  Persons  desiroos  of  making  insurance  on  buildings  should 
state  in  writing  the  following  particulars,  to  wit,  of  what 
materials  the  walls  and  roof  of  each  building  are  construct- 
ed," Slc.  ^  And  if  any  person  shall  cause  the  same  to  be 
described  in  the  policy  otherwise  than  as  they  really  are,  so 
as  the  same  be  charged  at  a  lower  premium  than  would 
otherwise  be  demanded^  such  insurance  shall  be  of  no  force." 

If  the  court  was  correct  In  flie  coostmction  of  this  rule, 
and  of  its  effect  utxm  the  policy,  it  will  become  unnecessary 
te  examine  their  opinion,  leaving  the  question  whether  the 
property  insured  was  truly  described,  entirely  to  the  jury. 

This  rule  takes  up  the  subject  of  describing  the  property, 
and  prorides  for  it.  It  requires  that  the  materials  of  which 
the  walls  and  roof  are  constructed  shall  be  truly  stated,  and 
prescribes  the  penalty  for  a  mis-«tatement.  The  penal^  is, 
that  the  insurance  shall  be  void,  if  the  assured  shall  cilise 
the  building  ta  be  described  in  the  policy  otherwise  than  it 
really  is,  so  a$  the  same  be  ckargpd  ai  a  lower  pnBnum  than 
wepld  otherwise  be  demanded. 

The  rule  does  not  place  the  invalidity  of  the  policy  on  an 
untrue  description  of  the  building ;  but  on  such  a  description 
as  shall  redoee  the  premium  whicli  would  otherwise  have 
been  demanded.  This  was  a  question  of  fiict  which  the 
jury  alone  could  decide. 

The  rule  having  prorided  for  the  case,  and  prescribed  th'e 
precise  state  of  thmgs  in  which  the  penalty  shall  be  incur- 
red, we  do  not  think  that  it  could  be  applied  in  any  other 
state  of  things.  The  jury  was  of  opinion  that  if  the  JbuiMiag 
was  untruly  described,  still  the  misrepresentation  was  not 
such  as  to  cause  the  same  **  to  be  charged  at  a  lower  pre* 
mium  than  would  otherwise  have  been  demanded."  If  this 
verdict  was  against  evidence,  the  remedy-was  a  new  trial. 

This  court  is  of  opinion  that  the  circuit  court  enred  in 
instructing  the  jury  that  the  interest  of  the  assured  in  the 
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property  insured  is  such  as  is  described  in  the  original  offer 
for  insurance  and  in. the  policy;  and  also  in  the  opinion 
given  to  the  jury  that  the  evidence  was  sufficient  to  be  left 
to  them,  from  which  they  might  infer  that  the  defendants 
waived  the  objections  to  the  certificate  and  other  prelimi- 
nary proof  required  by  the  ninth  rule  annexed  to  the  policy. 
The  judgment  is  to  be  reversed,  and  the  cause  remanded  to 
the  circuit  court  that  a  venire  facias  de  novo  may  bo  awarded. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  this  Court  is  of  opinion  that  the  said 
circuit  court  erred  in  this;  in  instructing  the  jury  that  the 
interest  of  the  assured  in  the  property  insured  is  such  as  is 
described  in  the  original  offer  for  insurance  and  in  the  policy. 
And  also  that  the  said  circuit  court  erred  in  this;  in  the 
opinion  to  the  jury,  that  the  evidence  was  sufficient  io 
be  left  to  them,^from  which  they  might  infer,  that  the  defend- 
ants waived  the  objections  to  the  certificate  and  other  pre- 
liminary proof  required  by  the  ninth  rule  annexed  to  the 
policy.  Whereupon,  it  is  considered  by  this  Court  that  the 
said  judgment  of  the  said  circuit  court  in  this  cause  be,  and 
the  same  is  hereby  reversed  and  annulled,  and  that  the  said 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  cir- 
cuit court  with  directions  to  award  a  venire  facias  de  novo, 
and  for  further  proceedings  to  be  had  therein  according  to 
law  and  justice. 


Vol.  II.— H 
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William  C.  Gabdhek  vs.  John  A.  Collins  et  al. 

Where  the  question  upon  the  construction  of  the  statute  oTf  a  tftato  relative  t) 
Kal  property,  has  been  settled  by  any  judicial  decision  in  the  state  whore  the  lau<: 
lies ;  this  Court,  upon  the  uniform  principles  adopted  by  it,  would  recognise  tha* 
decision  as  a  part  of  the  local  law.      [85] 

The  statute  of  descents  of  Rhode  Island,  of  1822,  enacts,  <•  that  when  any 
person  having  title  io  any  real  estate  of  inheritance  shall  die  intestate  as  to  sucli 
estate,  it  shall  descend,  tad  pass  in  equal  portions  to  his  or  her  kindred  in  the 
following  coarse."  It  then  provides,  **  if  there  be  no  lather,  then  to  the  mother, 
brother,  and  sister  of  such  intestate*  and  their  descendants,  or  such  of  then!  as 
there  be  ;**  and  then  declares,  in  the  nature  of  a  proviso,  that,  **  when  the  title  to 
any  estate  of  inheritance,  as  to  which  the  person  having  such  title  shall  die  intes- 
tate, came  by  descent,  gifl,  or  devise  firoin  the  parent  or  other  kindred  of  the  in- 
testate, and  s^ch  intestate  die  without  children;  such  estate  shall  go^to  the  kin 
next  to  the  intestate,  of  the  blood  of  the'  person  from  whom  such  estate  came  or 
descended,  if  any  there  be." 

An  estate  situated  In  Rhode  Island,  was  devised  by  John  Collins,  to  his  daugh- 
ter, Mary  Collins,  in  fee;  Mary  Collins  intermarried  with  Caleb  Gardner,  and 
upon  her  death,  in  1806,  the  estate  descended  to  her  three  children,  John,  George, 
and  Mary  C.  Gardner.  John  and  George  Gardner  died  intestate  and  without  is- 
sue, and  Mary  C.  Gardner,  as  heir  to  her  brothers,  became  seised  of  the  whole 
estate,  and  died  in  1822.  Held,  that  under  the  provisions  of  the  law  of  descents 
of  Rhode  Island,  two-thirds  of  the  estate  of  Mary  C.  Gardner  descended  to  Sa- 
muel F.  Gardner,  Eliza  Phillips,  formerly  Eliza  Gardner,  and  Mary  Clarke,  for- 
merly Mary  Gardner,  childrejn  of  Caleb  Gardner  by  a  former  marriage ;  they  being 
brothen  and  sisters  of  the  half  blood  of  Mary  C.  Gardner;  it  being  admitted  that 
the  remaining  one-third,  which  Mary  C.  Gardner  took  by  immediate  descent  from 
her  mother,  belongs  to  the  heirs  of  the  whole  blood  of  John  Collins.      [86] 

The  phrase  «of  the  blood;"  in  the  statute,  includes  the  half  blood.  This  if 
the  natural  meaning  of  the  word  **  blood,"  standing  alone,  and-unexpiained  bjr 
any  cpntext.  A  half  brother  or  sister-  is  of  the  blood  of  the  intestate;  for  each  of 
fhem  has  some  of  the  blood  of  a  common  parent  in  his  or  her  veins.  A  penon 
is  with  the  most  strict  propriety  of  language  aflBrmed  to  be  of  the  blood  of  another, 
who  has  any,  however  small  a  portion,  of  the  same  hlood  derived  from  a  com- 
mon ancestor.  In  the  common  law,  the  word  <* 'blood"  is  used  in  the  same 
sense.  Whenever  it  is  intended  to  express  any  qualification,  the  word  whole 
or  half  blood  is  generally  used  to  designate  it,  or  the  qualification  is  implied  from 
the  context,  or  known  principles  of  law.    [87] 

A  descent  from  a  parent  to  a  child  cannot  be  construed  to  mean  a  descent 
through,  and  not  from  a  parent.  So  a  gift  or  devise  from  a  parent,  must  be  con- 
strued to  mean  a  gift  or  devise  by  the  act  df  that  parent,  and  not  by  that  of  some 
other  ancestor  more  remote  passing  through  the  parent.    [90] 

It  is  true,  that  in  a  sense  an  estate  may  be  said  to  come  by  descent  from  a  re- 
mote ancestor  to  a  person  upon  whom  it  has  devolved,  through  many  intermedi- 
ate \lescents.  But  this,  if  not  loose  language,  is  not  that  sense  which  is  ordina- 
rily annexed  to  the  terms.    When  an  estate  is  said  to  have  descended  from  A. 
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to  B.,  the  nalunl  tnd  obvious  inoaiUDg  of  the  words  is,  Uiat  U  is  an  imnindiato 
descent  from  A.  to  B.    [91] 

At  the  common  law»  a  man  might  sometimes  inherit  who  was  of  the  whole 
blood  of  the  intestate,  who  could  not  have  inherited  from  the  farst  porehaser.  At 
in  the  case  of  a  purchase  by  a  son  who  dies,  without  issOe,  and  his  unde  inherits 
the  same,  and  dies  without  Issue ;  the  father  may  inherit  the  same  from  the  uncle, 
although  he  could  not  inherit  from  his  own  son.    [9S] 

IN  the  circuit  court  of  the  United  States  for  the  district 
of  Rhode  Island,  the  plaintiff,  William  C.  Collins,  instituted 
an  action  of  ejectment  for  the  recoveryof  two^thirds  of  cer- 
tain real  estate  in  the  state  of  Rhode  Island,  of  which, Mary 
C.  Gardner  died  seised  and  intestate. 
The  &cts  of  the  case  agreed  npon  were  as  follows : 
'<  The  estate  in  question,  two-thirds  of  which  is  demandied 
by  the  plaintiff,  in  his  said  writ,  was  the  estate  in  fee  simple 
of  the  late  John  Collins,  esq.  deceased,  the  father  of  the  de- 
fendant, and  the  purchaser  of  .said  estate.  That  the  said 
late  John -Collins  died  in  1817,  leaving  lawful  issue,  viz. 
John  A.  Collins,  Abigail  Warren,  and  Mary  dollins ;  and 
leaving  a  last  will  and  testament,  wherein  and  whereby,  iie 
devised  the  estate  in  question  to  his  daughter,  the  said 
Mary  Collins,  in  fee  simple ;  who  became  seised  and  pos- 
sessed thereof  accordingly,  and  continued  so  seised  and 
possessed  thereof  to  the  time  of  her  death,  viz.  the  2d  of  Oc- 
tober 1806,  and  died  intestate.  That  the  said  Mary  Collins 
intermarried  with'  Caleb  Gardner,  on  or  about  the  day 
of  and  at  her  death  left  lawful  issue,  viz.  John 

Collins  Gardner,  George  Gardner,  and  Mary  C.  Gardner. 
The  said  John  Collins  Gardner  died  the  17th  of  November 
1806,  aged  about  ,  of  course  intestate,  and  without 

issue.  The  said  George  Gardner  died  the  18th  of  Septem- 
ber 1811,  aged  about  years,  of  course  intestate,  and 
without  issu^.  The  said  Mary  C.  Gardner  died  the  31st  of 
December  1822,  aged  about  ,  intestate  and  with- 
out issue.  That,  at  the  death  ot  their  mother,  the  said  John- 
Collins  Gardner,  George  Gardner,  and  Mary  C.  Gardner,  took 
from  their  said  mother  the  said  estate,  as  her  heirs  at  law,  in 
eqpal  parts,  and  became  seised  and  possessed  of  the  same 
accordingly,  in  fee  simple,  and  continued  so  seised  and  pos- 
sessed till  the  death  of  the  said  John  Collins  Gnnhier,  viz. 
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till  the  17th  of  November  1806.  That,  thereupon,  his  part 
of  the  said  estate  descended  to  and  vested  in  his  surviving 
brother  and  sister,  viz'.  George  Gardner  and  Mary  C.  Gard- 
ner, in  fee  simple,  in  equal  moieties ;  and  thereupon  the  said 
George  Gardner  and  Mary  C.  Gardner  became  seised  and 
possessed  of  the  estate  in  question,  in  equal  and  undivided 
moieties,  and  fee  simple,  and  so  continued  seised  and  pos- 
sessed till  the  death  of  the  said  George  Gardner,  the  1 8th  of 
September  1811.  That^  thereupon^  his  part  i^  said  estate 
descended  to  and  vested  in  his  sister  the  said  Mary  C.  Qard- 
ner^  in  fee  simple,  and  she  became  seised  and  possessed  of 
the  same  accordingly ^  and  thereby  became  seised  and  pos- 
sessed  of  the  whole  estate  in  question^  in  fee  simple;  and  so 
continued  seised  and  possessed  to  t  ie  time  of  her  death,  viz. 
to  the  3  J  St  of  December  1822.  That,  at  the  death  of  the 
said  Mary  C.  Gardner,  the  defendants,  viz.  the  said  John  A. 
Collins  and  Abigail  Warren  went  into  possession  of  the 
estate  ig  question,  claiming  to  be  the  heirs  of  the  said  Mary  C. 
Gardner;  and  the  defendants  have  continued  possessed  there* 
of,  claiming  it  as  their  inheritance  without  interruption  or 
adverse  claim,  till  the  ^plaintiff's  suit  as  aforesaid. 

That  the  plaintiff,  by  deeds  duly  executed,  became  seised 
and  possessed  of  all  the  right  and  title  of  the  said  Samuel 
F.  Gardner,  Eliza  Phillips,  and  Mary  Clarke,  in  and  to  the 
demanded  premises.  The  plaintiff  and  Samuel  F.  Gardner 
and  Eliza  Phillips  are  children  of  the  said  Caleb  Gardner  by 
a  former  marriage.  That  the  said  Mary  Clarke  is  also  a 
child  of  said  Caleb  Gardner,  by  a  former  marriage,  and  are 
brother  and  sister  of  the  half  blood  to  the  said  Mary  C. 
Gardner.  That  the  said  plaintiff  and  Samuel  F.  Gardner, 
Eliza  Phillips  and  Mary  Clarke,  are  not  of  kin  to  the  said 
late  John  Collins,  esq.  deceased,  and  have  not  sjnf  of  his 
blood  in  their  veins.  And  if,  upon  the  foregoing, ^acts,  the 
court  shall  be  of  opinion  that  the  plaintiff,  and  those  under 
whom  he  claims,  are  heirs  at  law  of  the  said  Mary  C.  Gard- 
ner, and:  entitled  tasaid  estate,  then  judgment  to  be  given 
for  the  plaintiff;  but,  if  not,  then  judgment  to  be  rendered 
for  the  said  defendant." 
The  statute  of  Rhode  Island  upon  which  the  plaintiffs  in 
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the  ejectment  claimed  to  recover,  was  passed  in  January 

1822,  and  is  entitled, 

'<  jfn  ad  direcHng  the  duceni  qfinieitate  eslaUSj  and  the  eet- 

tlement  therecff  and  far  athar  pttrpo^ea  therein  mentioned. 

^*  Section  1 .  Beit  enacted  by  the  general  aseemblyt  and  by 
the  authority  thereof  Hie  ^^uuied^  That  henceforth  when  any 
person  having  title  to  any  real  estate  of  inheritance  shall  die 
intestate*  as  to  snch  estate,  it  shall  descend  and  pass,  in  equid 
portions,  to  bis  or  her  kindred  in  the  f6llowing  conrse : 

Xo  his  or  her  children,  or  their  descendants,  if  any  there  be : 

If  there  be  no  children,  nor  their  descendants,  then  to  the 
&ther  of  soch  intestate: 

If  there  be  no  father;  then  to  the  mother,  brothers  and  sis- 
ters of  such  intestate,  and  their  descendants,  or  such  of  them 
as  there  be : 

If  there  be  no  mother,  nor  brother,  nor  sister  nor  theii 
descendants,  the  inheritance  shall  go  in  equal  moieties  to 
the  paternal  and  maternal  kindred,  each  in  the  following 
course: 
"First  to  the  gr^dfather : 

If  there  be  na  grandfather,  then  to  the  grandmother,  un- 
cles and  aunts,  on  the  same  side,  and  their  descendants,  or 
such  of  them  as  there  be: 

If  there  be  no  grandmother,  uncle  nor  aunt,  rior  their  d&p 
scendants,  then  to  the  great-grandfathers,  or  great-grandfa- 
ther if  there  be  but  one : 

If  there  be  no  great-grandfiither,  then  to  the  great-grand- 
mothers, or  great-grandmother  if  there  be  but  one,  and  t^e 
brothers  and  sisters  of  the  grandfathers  and  grandmothers, 
and  their  descendants,  or  such  of  them  as  there  be,  and  so 
on  in  other  cases  without  end;  passing  to  the  nearest. lineal 
male  ancestors,  and  for  want  Of  them,  to  the  lineal  female 
ancestors,  in  the  same  degree,  and  the  descendants  of  such 
male  and  female  lineal  ancestors,  or  such  of  them  as  there  be/ 

But  no  right  in  the  inheritance  shall  accrue  to  any  per- 
sons whatsoever,  other  than  to  the  children  of  the  intestate, 
unless  such  persons  be  in  being,  and  capable  in  law  to  take, 
as  heirs,  at  the  time  of  the  intestate's  death. 

And  when  herein  the  inheritance  is  directed  to  go  by  moie- 
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ties  to  the  paternal  and  maternal  kindred,  if  there  be  no 
such  kindred  on  the  one  part,  the  whole  shall  go  to  the  other 
part ;  and  if  there  be  no  kindred,  either  on  the  one  part  or 
the  other,  the  whole  shall  go  to  the  husband  or  wife  of  the 
intestate;  and  if  the  wife  or  husband  be  dead,  it  shall  go  to 
his  or  her  kindred  in  the  like  course  as  if  such  husband  or 
wife  had  survived  the  intestate,  and  then  died  entitled  to  the 
estate 

The  descendants  of  any  person  deceased,  shall  inherit  the 
estate  which  such  person  would  have  inherited,  had  such 
,  person  survived  the  intestate. 

When  the  title  to  any  real  estate  of  inheritance  as  to  which 
the  person  having  such  title  shall  die  intestate,  came  by  de- 
scent, g^ft  or  devise,  from  the  parent  or  other  kindred  of  the 
intestate,  and  such  intestate  die  without  children,  such  estate 
shaU  go  to  the  kin  next  to  the  intestate,  of  the  blood  of  the 
person  from  whom  si^h  estate  came  or  descended,  if  any 
there  he:' 

For  some  time  prior  to  the  passage  of  this  act,  the  law  of 
descents  of  Rhode  Island  was  regulated  by  an  act  of  1706, 
the  first  section  of  which  nearly  resembles  the  clause  in  the 
statute  of  1822.     It  was  as  follows: 

"  When  the  title  of  any  real  estate  of  inheritance,  as  to 
which  the  person  having  such  title,  shall  die  intestate,  cam<i 
by  descent,  gift,  or  devise,  from  the  parent  or  other  kindred 
of  the  intestate,  and  such  intestate  die  without  children, 
such  estate  shall  go  to  the  next  of  kin  of  the  intestate  of  the 
blood  of  the  person  from  whom  such  estate  came  or  de- 
scended." 

The  judges  of  the  circuit  court  of  Rhode  Island,  having 
divided  in  opinion  upon  the  case,  the  decision  was  certi- 
fied to  this  Court  for  its  decision 

Mt  Whipple,  for  the  plaintiff,  made  the  following  points. 

1.  That^t  common  law.  the  phrase  ''  of  the  blood,"  in- 
cludes "  ^ftc  AaJ/*  ftiood." 

2.  That  if  this  is  not  the  case  at  common  law,  the  phrase 
"  of  the  blood,"  as  it  is  used  in  the  statute  of  Rhode  Island, 
necessarily  includes  the  half  blood. 
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3.  That  the  person  whose  blood  is  referred  to  in  the  sta- 
tute, as  constituting  '^  the  stock  of  descent,"  is  that  kindred 
from  whom  the  intestate  derived  the  estate,  by  immediate 
descent;  to  wit,  the  bfrothers^  and  not  the  mother  of  the  intes- 
tate, Mary  C.  Gardner. 

He  argued,  that  the  act  of  the  legislature  of  Rhode  Island 
gives  the  estate  '^  to  the  next  of  kin  of  the  intestate,  of  the 
blood  of  the  person  from  whom  such  estate  came  or  de- 
scended;" and  by  the  act  of  1822,  there  is  added,  "  if  any 
there  be." 

The  defendants  contend,  that  <'  the  blood,"  ex  vi  termini^ 
means  the  whole-blood;  because  they  assert  this  to  be  the 
meaning  at  common  law. 

For  the  plaintiff,  it  is  claimed  that  neith(^r  at  the  common 
law,  nor  by  the  proper  construction  of  the  sthtutc  of  Rhode 
Island,  the  whole  blood  is  intended ;  and  that  as  the  plaintiff 
claims  as  half  blood,  and  as  representing  those  who  were  of 
the  half  blood  of  Mary  C.  Gardner,  the  person  last  seised ;  the 
whole  question  in  the  cause,  and  which  alone  is  to  be  decid- 
ed by  this  Court,  depends  upon  a  proper  construction  of  the 
law  of  Rhode  Island  of  1822. 

In  order  to  arrive  at  a  sdund  conclusion  upon  the  case,  it 
may  be  proper  to  examine  what  is  the  meaning  of  the  word" 
blood  at  common  law. 

Uader  the  sixth  canon  of  descents,  in  reference  to  the 
intestate^  the  word  *'  whole*^  is  added,  which  would  not  have 
been  necessary  if  that  was  the  natural  import  of  the  term. 
In  reference  io  purchasers  the  word. "  blood"  simply  is  used ; 
which  means,  when  used  alone,  halfM  well  as  whole  blood. 

In  a  note  to  Chitty^s  Blnckstone^s  Commentaries,  Vol.  II. 
p.  5,  is  the  fijUoffiiiJDg  I^gua^e. 

^  It  should  ht^re  be  iioticifi4-  that  though  it  is  necessary 
that  a  person  ^o  Would  suceeed,  must  show  himself  to  b6 
of  the  blood  of  the  first  purchaser ;.  yet,  where  the  persons  . 
who  inherit  succeed  or.  derive  title  to  the  inheritance  by 
Tirtoe  of  remote  and  intermediate  descents  from  the  pur- 
chaser, it  will  be  sufficient  if  they  be  related  by  ha^  Nood 
ortly  to  the  purchaser,  or  to  such  other  remote  and  inter- 
mediate ancestors,  who  were  formerly  and  intermediately 
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seised  of  the  inheritance,  in  the  regular  eourse  of  descent 
from  the  purchaser;  provided,  according  to  the  rule  which 
follows,  they  are  the  worthiest  legal  relatives  of  the  whole 
blood,  to  the  person  last  seised."  Robinson  on  JbiAerttance, 
45,  is  cited.    He  mighl  have  cited  better  authority.. 

In  1  Co.  LUt  sec  S,  p.  14,  6.  it  is  said, 

"  But  if  there  be  two  brothers  by  divers  ventres,  and  the 
eldest  is  seised  of  land  in  fee  and  die  without  issue,  and 
his  uncle  enter  as  next  of  kin  to  him,  wtiQ  also  dies  without 
issue;  now  the  younger  son  may  have  the  land  as  heir  to  the 
uncle,  for  he  is  of  the  whole  blood  to  him,  albeit  he  be  but 
of  the  half  blood  of  his  elder  brother." 

What  is  the  meaning  of  the  terms  *'  of  the  bloodj"  as 
used  in  the  statute^ 

The  object  of  the  provision  was  to  continue  the  estate  in 
the  blood  of  the  person  from  whom  it  descended;  to  find  a 
stock  of  inheritance,  not  to  establish  a  new  rvle  of  descent. 

The  provision  has  no.  application,  except  to  a  case  where 
the  purchaser  or  preceding  holder  has  already  transmitted 
it  to  his  heirs.  Under  the  enacting  clause,  the  half  blood 
take  from  the  purchaser  on  the  first  descent.  An  heir  of  the 
purchaser  dies,  will  not  the  same  blood  take  from  the  heir 
that  took  from  the  ancestor^ 

It  is  to  go  to  the  kin,  that  is  the  whole  or  half  blood  of 
the  intestate^  of  the  whole  blood  of  the  purchaser.  According 
to  the  argument  for  the  defendant,  this  reverses  the  com- 
mon law;  which  gives  to  the  whole  blood  of  the  intestate, 
of  the  whole  or  half  blood  of  the  purchaser. 

After  giving  it  to  the  half  blood  on  the  first  descent,  you 
can  never  narrow  the  capacity  of  inheritance.  You  may 
enlarge  it  as  the  common  law  does,  but  not  gtue  in  the  first 
descent  and  |afte  away  in  the  second. 

The  family  J  the  blood  of  the  purchaser,  is  bis  whole  and 
half  blood.  The  object  is  to  continue  the  estate  in  the  blood. 

The  second  question  is,  who  is  "  the  person^*  who  is  to 
constitute  the  stock  of  descent,  "  the  first  purchaser,  or  the 
last  ancestor." 

We  agrep  that  the  object  of  the  statute  was  to  preserve 
duates  in  families.    We  disagree  as  to  the  extent  of  the 
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object.  What  but  the  laiiguage  of  the  act  can  determine 
that  question.  It  is  not  the  identity  but  the  extent  of  the 
object,  about  which  we  differ.  Tbe  former  might  be  deter- 
minedl>y  other  considerations,  the  latter  by  nothing*  but  the 
toards  of  the  act. 

2.  The  acts  of  1798  and  1822,  admit  of  ttoo  readings. 
'<  To  such  of  the  next  of  kin  of  the  intestate  as  are  of  the 
blood  of  the  person  from  whom  such  right,  title  or  interest 
came  or  descended ;"  or ''  to  the  nearest  of  such  of  the  kin  of 
the  intestate  as  are  of  the  blood,"  &c.  The  second  reading 
will,  in  most  cases,  givef^it  to  a  more  remote  relation  of  the 
intestate  than  the  first;  and  as  the  next  of  kin  is  the  pri- 
mary object  of  the  statute,  the  former  reading  should  be 
preferred. 

3.  Suppose  we  adopt  the  latter,  however.  If  first  purchaser 
had  been  intended^  why  not  expressed  9  If  the  principle^  why 
not  the  language  of  the  common  law']  Its  moaning  is  well 
settled  and  compreheneive.  Technical  words  arc  adopted,  as 
in  other  statutes.  It  was  drawn  by  lawyers,  who  generally 
ueeteehnical  words^ — not  in  haste.  Why  use  eight  new  words 
to  express  the  meaning  o{  three  old  ones? 

A  stndiaue  r^ection  of  the  words,  proves  that  iheprincipl4' 
was  not  intended  to  be  adopted. 

Other  legislatures  have  made  the  same  mistake.  They 
intended  the  first  purchaser  if  foe  did/ for  their  language  is 
similar.  Not  a  statute  in  the  union  except  tliat  of  tbe  state 
of  New  York  admits  the  first  purchaser,  A  reference  to  the 
statates  of  Connecticut,  New  Yoi%  JSTew  Jersey  and  Penn- 
syhamOf  will  maintain  this  position. 

4.  Why  connect  '^descent,  gifl  and  devise"  together,  if 
there  is,  in /ad,  no  connecting  medium  between  them?  In 
-the  case  of  g|/t,and  devise^  the  last  ancestor  is  agreed  to  be 
the  stotcki  If  he  is  not  also  in  the  other  case  of  descent^ 
Whai-is  there  in  common  between  them?  Why  use  them  in 
connectioB,  when  they  express  two  separate  principles, 
establish  two  distinct  rules,  and  transfer  the  estate  to  two 
different  sets  of  heirs.  In  those  thre^  cases,  tbe  same  person 
shall  be  the  stock  of  descent.-  .This. is  common  to  them  ail, 
connects  them  in  principle^und  therefore  they  are  connected 
Vol.  II. ~l 
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m  language  We  never  speak  of  a  tmitttfiide,  unless  to  say 
something  applicable  to  a  muUUude*  When  something  is 
intended  applicable  to  a  pari^  and  something  else  applicable 
to  another  part,  we  HpanUe  them  in  our  discourse. 

Something  then  was  intended,  equaUy  applicohU  to  aK 
the  three  modes  of  transmission ;  and  this  shows  that  it  can 
be  nothing  else  but  the  mme  «^ocfc  of  descent.  Something 
was  to  he  done^  equally  applicable  to  all ;  for  the  statute 
directs  wTiat  shatt  be  done  in  those  three  cases.  What  is  it  9 
The  answer  is,  the  same  stock  of  descent.  There  is  a  dif- 
ference between  the  description  and  the  disposition  of  tlie 
estate.'  The  word  cft  belongs  to  the  former.  It  has  nothing 
to  do  either  distributivelyf  or  coUectiveljff  with  the  loiter. 
StfcA  estate  shall  go,  &c.  fVhiU  estate?  The  estate  which 
came  by  descent,  gift  or  devise.  There  is  but  one  estate, 
and  one  channd  for  it  to  pass. 

5.  To  show  the  true  meanings  and  necessary  construction 
of  th^  words  that  are  used. 

The  words, .  ^<  parent  or  other  kindred,"  embrace  tlie 
brother.  Parent  include^  father  and  mother.  AU  the  other 
kindred  are  included  under  the  other*  terms.  General  words 
comprehending  particulars,  are  the  same  as  an  enumeration 
of  particulars.  The  order  in  which  they  stand  k  of  no  im*- 
portance.  *'  From  the  brother  or  other  kindredi"  would  be 
the  same  as  those  now  used. 

If  a  descent  from  all  is  provided  for,'  the  same  as  if 
enumerated,  an  immediate  descent  is  intended.  .  They  agree 
that  an  immediate  descent  in  the  case  of  gift  and  devise  is 
intended ;  and  in  some  cases  of  descent,  as  an  immediate 
descent  froni  the  purchaser ;  can  both  be  intended?  Docs 
not  an  immediate,  exclude  an  intermediate  descent?  Such 
a  descent  must  come  through  those  kindred  who  are  entitled 
to  be  stocks  of  descent. 

No  other  qual/^cation  is  required  than  to  be  of  the 
kindred.  The  words  ace  not  to  such  of  the  kindred  as  are 
first  purchasers. 

Tn  the  preface  of  Judge  Swift's  TrcatiflMB  on  Descents,  p. 
IJ^  it  is  said  in  relation  to  our  statutes ;  "  But  in  the  la\i  of 
descents  tliere^  is  an  almost  total  change  of  the  common 
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law.  It  is  radically  new  io  each  state,  bearing  no  resem- 
blance to  the  common  law  in  most  of  the  states,  and  having 
jB;reat  and  essential  differences  in  all." 

The  laws  of  descent  in  every  state  in  the  union,  except 
New  York  and  New  Jersey,  are  altogether  different  from 
the  common  law. 

The  case  of  Hall  vs.  Jacobs,  in  4  Harris  fy  John.  Rep. 
249,  was  this.  The  &ther  devises  to  his'three  children^  A- 
B.  and  C.  and  dies.  A.  and  B.  die  intestate,  and  their  shares 
descend  to  C. 

The  coart  say,  that  the  statute  provides  for  three  cases; 
I.  Estates  descended  on  ifie  part  qf  the  father.  2.  Estates 
descended  on  the  part  of  the  mother.  3.  Estates  by  pur- 
chase. This  case  is  neither :  "  but  it  vested  in  the  intestate 
by  immediate  descent  from  his  brother  and  sister,  a  course 
of  descent  expressly  directed  by  the  act  of  assembly  in  the 
case  of  a  purchaser,  and  is  known  also  to  the  oommoii  law." 

In  Stewart's  Lessee  vs.  Evani^,  3  Harris  fy  John.  287,  an 
estatie  descended  to  John  Stewart's  two  children,  Jane*  and 
Alexander,  Jane  died,  and  her  portion  descended  to  Alex- 
ander, who  bIso  died  intestate.  The  question  was,  whether 
this  estate  camQ  to  the  intestate,  an  the  part  qf  the  fathery 
^r  on '  the  part  of  the  sister.  The  defendant's  counsel 
agreed,  •*<  that  it  did  not  come /rom  or  through  the  father, 
yet  that' it  was  on  the  part  of  the  fiUher;^*  jand  so  the  court 
decided  without  giving. their  reasons. 

In  the  case  of -Shippen  vs.  Izard,  1  Serg.  Sf  Rawlsy  225, 
Tilghman,  chief  justice,  says,  "  The  words  on  the  part.qf 
the  father,  and /rom  the  father,  are  so  different,  that  I  can- 
not conceive  iiow  the  former  can  be  restricted  to  the  father 
alone  without  violence  to  their  plain  meaning.  Not  only 
is  there  a  difference  in  common  phrase,  but  in  legal  accep- 
tation; for  the  phrase,  on  the  part  of  the  father,  is  fiuniliar 
to  the  common  law,  and  must  have  been  borrowed  from 
that  source  by  ihe  persons  who  drew  this  act  of  assembly. 
That  it  comprehends  nol  only  the  father  but  all  the  an- 
cestors of  the  fathkTj  both  paternal  and  maternal,  appears 
by  the  citation  of  the  plaintiff's  counsel  from  Co.  lAtt.^ 
12.  a."    Yate, ,  justice,  was  of  the  same  opinion. 
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The  act  of  Virginia  of  1793,  provides,  that  when  an  in- 
fant died  seised  of  property,  which  descended  ^^  from  the 
father,"  the  maternal  kindred  should  be  excluded. 

In  1  Munford^s  Rep.  183,  the  case  of  Tomlinson  t;«.  Dil- 
Irard,  decided  in  3  CaWsRep.  120,  was  reviewed.  The  case 
of  Wyatt  vs.  Muse  and  wife,  also  came  before  the  court. 

The  case  was  a  descent  from  the  father  to  his  children, 
and  from  a  deceased  child  to  the  intestate.  *  The  court  de- 
cided that  the  mother,  or  her  issue,  were  not  excluded, 
where  the  property  was  derived,  not  immediately^  but  by 
irUervening  succession  from  the  father.  (Cited  al^o,  the 
opinio^  of  Justice  Tucker,  210.)  In  p.  197,  Mr  Justice 
Tucker  cites  a  former  decision,  and  says;  *^  In  that  case  it 
was  determined,  that  Mrs  Gee,  the  mother  of  Sarah  Jones, 
was  entitled  to  inherit  lands  from  the  daughter,  who  died 
an  infant,  which  she  had  derived  from  .her  brother  John 
Norfleet;  to  whom  the  same  were  devised  by  his  father,  who 
was  also  the  father  of  Sarah  Jones.  In  that  case,  however, 
John  Norfleet  had  attained  his  age  of  |wunty-one  years ;  but 
I.  was  of  opinion,  and  understood  the  rest  of  tlie  judges  who 
sat  in  the  cause  to  concur  with  rne  in  that,  opinion,  that  the 
mother  might  have  inherited  these  lands,  although  John 
Norfleet  had  not  attained  his  age  of  twenty-one  years;  for 
that  the  descent  from  the  father  to  the  daughter  was  not  im- 
mediate but  broken,  and  therefore  not  within  the  exceptipns 
contained  in  the  fifth  and  sixth  sections." 

The  words  of  the  'act  under  which  the  above  decisions 
were  made,  are  as  follows :  '^  That  where  an  infant  shall 
die  without  issue,  having  title  to  any  real  estate  of  inherit- 
ance, derived  by  gift,  devise  or  descent,  from  the  father, 
and,  there  be  living  at  the  death  of  such  infant,  his  father, 
or  any  brother  and  sister  on  the  part  of  the  father,  or  the 
paternal  grandfather  or  grandmother  of  such  infant,  or  any 
brother  or  sister  of  the  father,  or  any  descendant  of  any  of 
them;  such  estate  shall  descend  and  pass  to  the  paternal 
kindred  without  regard  to  the  mother  or  maternal  kindred 
of  such  infant;  in  the  same  manner  as  if  there  had  been  no 
mother  or  maternal  kindred." 

In  section  sixth  there  is  a  similar  provision  as  to  estates 
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from  the  mothert  The^c  are  the  words  ot  the  act  of  1819 ; 
but  they  do  not  in  this  respect  differ  from  the  act  of  1792. 

Many  other  decisions  may  be  found,  but  not  exactly  to 
the  point.  The  remarks  of  Mr  Justice  Roane,  in  3  CaWs 
Rep.  96,  are  worthy  of  attention. 

The  case  of  Hilliard  V8.  Moore,  in  2  Carolina  Laifp  De- 
posUorjfj  (H)0,  is  exactly  like  the  case  of  Collins  and  Gard* 
ncr,  as  to  its  facts.  The  decision  was  in  favor  of  the  mate/-, 
nal  line,  and  would  have  been  decisively  against  us,,  had 
the  words  of  their  act  rendered  such  a  decision  una- 
voidable. The  words  of  the  act  are,  ''  descended  on  the 
part  of  the,  mother.^'*  This  decision  supports  the  distinction 
taken  by  Cliief  Justice  Tilghnran  and  Mr  Justice  Vates,  in 
Serg,  ^fy  Rawlfiy  already  referred  to. 

As  to  the  spirit  of  the  act,  he  contended : 

1.  The  defendants  iate/^  granted  that  the  object  w^s  to 
preserve  the  estate  in  the  family  of  Mary  Collins. 

How  do  they  arrive  at  this  knowledge?  The  legislature 
have  not  declared  their^^pbject.  They  have  only  pto  ided 
certain  means,  and  the  extent  of  the  object  ought  to  be 
measured  by  those  means.  They  make  the  means  bend  to 
the  supposed  object.  Because  the  object  was  to  preserve 
estates  in  families  to  a  certain  extent,  they  conclude  that  an 
estate  going  out  of  a  family  defeats  the  intention.  Have 
the  Court  a  right  to  resort  to  other  means  than  those  of 
the  statute?  Do  they-'do  so  at  common  law,  in  order  to 
prevent  an  estate's  going  out  of  a  fiunily? 

2.  A  strong  objection  to  the  doctrine  of  a  first  purchaser, 
is  the  difficulty  of  ascertaining  him,  and  the  consequent 
uncertainty  of  the  rule. 

The  proofs  of  descents  frequently  rest  in  parol.  The 
defendants  take  for  granted,  that  the  common  law  means 
will  prevent  the  evil  of  an  estate  going  out  or  the  family. 
So  uncertain  and  itnpossidle  is  the  proof,  that  U^e  common 
law  'has  abandoned  it,  and  substituted  a  rule  of  taw  in  the 
lieti  of  €U^ual  pi'oof;  this  is  the  sixth  canon  of  descents. 
In  cases  of  actual  descents  from  a  real  first  purchaser,  the 
difficulties  are  the  same. 
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In  2  Bl.  Cam.  it  is  said :  ''  Yet  when  an  estate  has 
really  descended  in  a  course  of  inheritance  to  the  person  last 
seised,  the  strict  rule  of  the  feudal  law  is  still  observed;  and 
none  are  admitted  but  the  heirs  of  those  through  whom  the 
inheritance  has  passed ;  ^as  if  lands  come  to  John  Stiles  by 
descept  from  his  mother  Lucy  Baker,  no  relation  of  his 
father,  (as  such)  shall  ever  be  his  heir  to  these  lands. 

Here  we  -may  observe,  that  so  far  as  the  feud  is  reaUji  ^ 
antiquum,  (he  law  traces  it  back;  and  will  not  sutTer  any  to 
inherit  but  the  blood  of  those  ancestors  from  whom  the  feud 
was  conveyed  to  the*late  proprietor. 

'*But  when  through  length  of  time  it  can  trace  it  no  far- 
ther, as  if  it  be  not  known  whether  his  grapdfatlier  George 
Stiles  inherited  it  from  his  father.  Walter  Stiles,  or  his  mo- 
ther Christiana  Smith  ;  or  if  it  appear  that  his  grandfather 
was  the  first  purchaser ;  in  either  of  those  cases,  the  law  admits 
the  descendants  of  any  ancestor  of  George  Stiles,  either  pa- 
ternal or  maternal,  to  be  in  their  order  the  heirs  to  John 
Stiles  of  this  estate/' 

Again,  to  show  how  uncertain  a  rule  that  of  the  first  pur- 
chaser was ;  ^'  the  doctrine  of  the  whole  blood  (p.  230)  was 
calculated  to  supply  the /reftcenf  impossibility  of  proving  a 
descent  from  the  first  purchaser.  And  this  purpose,  it  answers 
for  the  moat  part  effectually  enough.  I  speak  with  tliese  re- 
strictions, because  it  does  not,  neither  can  any  other  method 
answer  this  purpose  entirely." 

Suppose  three  or  four  descents  with  tKe  aid  of  whole  bloody 
and  side  succession.  What  could  we  do  towards  finding  the 
purchaser,  under  &a^  blood  and  partible  inheritances.  Let 
Blackstone  answer:  2  Bl.  201. 

'*  Here  then  the  supply  of  proof  is  deficient^  and  by  no 
mea$is  amounts  to  a  certainty ;  and  the  higher  the  common 
stock  is  removed,  the  more  will  even  the  probability  decrease. 
But  it  must  be  observed,  that  upon  the  same  principles  of 
calculations,  the  half  blood  have  a  much  less  chance  of  being 
descended  from  an  unknown,  indefinite,  ancestor  of  the  de- 
ceased, than  the  whole  blood  in  the  same  degree;  as  in  the 
first  degree  the  whole  brother  of  John  Stiles  is  sure  to  be 
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descended  from  the  unknown  ancestor;  his  half  brother  has 
only  an  et^en  ckancCf  for  half  John's  ancestors  are  not  his. 

"  So  in  the  second  degree,  John's  uncle  of  the  whole  blood 
has  an  even  chance  ;  but  the  chances  are  three  to  one  against 
his  uncle  of  the  half  blood,  for  three-fourths  of  John's  ances- 
tprs  are  not  his.  In  like  manner,  in  the  third  degree,  tiie 
chances  are  only  three  to  one  against  John's  great  uncle  of 
the  whole  blood;  but  they  are  9even  to  one  against  his  uncle 
of  the  half  blood.  This  much  less  probability  of  the  half 
blood's  descent  from  the  first  purchaser,  has  occasioned  their 
general  exclusion." 

These  remarks  apply  to  the  case  of  a  real  descent.  Sup- 
pose it  is  not  known  from  whom  the  grandfather  George 
Stiles  inherited,  his  father  Walter  or  his  mother  Christiana. 
The  whole  blood  would  give  an  even  chance.  The  half  blood 
might  give  only  one  in  four. 

Partibk  inheritances  increase  the  difficulty  by  the  num- 
ber of  descents. 

In  a  country  increasing  in  population,  and  freed  from  the 
influence  of  those  principles  in  the  law  of  inheritance  of 
England,  which  had  their  origin  in  feudal  times ;  rules  of  such 
difficult  application  are  impolitic  and  oppressive. 

Another  objection  to  the  doctrine  of  first  purchaser  is, 
that  it  is  inconsistent  with  an  allodial  tenure.  It  acknow- 
ledges a  claim  in  some  other  person  than  the  intestate.  This 
is  an  objection  to  going  back  at  all.  But  going  to  the  first 
purchaser  is  worse,  because  he  has  no  claim,  either  at  com- 
mon  law  or  the  statute ;  at  common  law  it  was  in  the  lord'. 

[f  we  give  it  to  any  one,  give  it  to  him  who  has  some 
share  of  claim. 

It  sacrifices  tlie  main  objects  of  regard,  the  kindred  of 
the  intestate,  in  favour  of  a  subordinate  object;  the  blood  of 
the  purchaser. 

Among  the  reasons  for  the  construction  of  the  act  of  the 
legislature,  claimed  by  the  plaintiff,  Mr  Whipple  urged,  that 

"Descent,  gift,  ami  devise,"  are  connected  on  account 
of  blood.  fVhose  blood?  That  of  the  devisor  and  devisee, 
not  that  of  the  purchaser.  The  consideration  being  their 
blood,  the  reward  ought  to  be  to  their  blood. 
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The  three  modes  of  transmission  are  the  cu^ts  of  tlie  party 
The  person  who  bestowed  the  bounty  is  the  only  person 
baviog  any  claim.  His  claim  extends  only  to  the  person 
upon  whom  he  bestowed  the  bounty,  his  heir.  He  has  no 
claim  on  uny  future  descendant,  because  to  him  he  has  not 
been  liberal. 

The  claim  then  is  by  the  devisor  or  ancestor,  because  he 
is  ttie  only  source  of  the  bounty. 

The  estate^  descends  upon  his  heir  or  devisee,  and  him 
alone;  because  he  alone  is  indebted  to  the  ancestor  or  devisor, 
to  the  extent  of  the  boufUy  conferred,  and  to  no  greater  extent. 

The  intestate,  Mary  C.  Gardner,  was  her  mother's  heir  for 
one-third;  that  was  the  extent  of  A^r  bbunty.  To  her  brothers 
for  ttpo-thirda.  For  the  same  reason  that  Mary  Collins  has  o 
claim  for  one-third,  the  brothers  have  for  two-thirds. 

She  transmitted  her  portion  of  her  father^s  estate  to  her 
children.  This  gives  her  a  claim  upon  each.  If  her  children 
transmit  their  portion  of  her  estate,  they  have  the  same  claim 
upon  those  to  whom  they  transmit  it. 

The  plaintiff's  counsel  denied  that  the  construction  clami- 
ed  by  the  comisel  for  the  defendant  was  the  received  law 
of  Rhode  Island.  No  case  was  cited  on  the  argument  in 
the  circuit  court  to  establish  such  a  construction ;  aAd  when 
the  experience  of  the  bar  was  appealed  to  upon  the  subject, 
it  was  not  followed  by  any  evidence  that  the  principles  of 
construction  the  defendants  asserted,  had  ever  gone  into 
use  in  the  state,  with  the  sanction  of  a  judicial  decision. 
While  he  admitted  that  the  statement  of  the  counsel  of  the 
defendant,  that  the  law  was  with  him  by  the  common  under- 
standing of  those,  who  did  not  from  their  education  or  their 
situation  know  what  the  lawiwas;  he  denied  that  this,  which 
might  be  denominated  ^^  street  law,"  could  or  should  have 
any  influence  in  this  Court.  The  construction  Which  this 
Court  would  give,  would  be  adopted  from  other  views,  and 
from  higher  authorities;  the  principles  of  the  connnon  law, 
and  the  fair  and  legal  import  of  the  words  of  the  statute. 

Mr  Rouoms,  for  the  defendants. 

The  common  law  of  descent  of  England  has  two  leading 
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objects  in  view ;  one  is  to  preserve  the  inheritance  in  the 
blood  of  that  family  by  whom  it  was  originally  acquired : 
this  is  the  dictate  of  nature;  for  it  is  an  object  that  ap- 
proves itself  to  reason,  and  recommends  itself  to  the  best  af- 
fections of  the  human  heart:  it  operates  as  a  stimulus  to 
exertion,  by  furnishing  the  means  and  the  hope  of  building 
up,  and  perpetuating  a  family,  and  providing  for  its  happi* 
ness :  it  cherishes,  by  gratifying  the  love  of  kindred,  a  natu- 
ral and  a  noble  sentiment,  and  one  in  which  the  sentiment 
of  patriotism  itself  has  its  root;  for  the  love  of  country  is  but 
the  love  of  kindred  expanded. 

The  other  leading  purpose  is,  to  keep  the  inheritance  enr 
tire^  by  keeping  it,  for  the  time  being,  in  a  single  represen- 
tative of  that  family  by  whom  it  was  acquired :  this  object 
was  the  offspring  of  state  policy;  and  by  it  the  sentiments 
of  nature  are  more  or  less  controlled. 

The  people' of  Rhode  Island  brought  with  them  from  their 
mother  country,  a  fond  attlichniept  to  both  views;  and  of 
this  the  proof  i^*,  that  for  more  than  one  hundred  years,  the 
law  of  descent  of  England  was  their  law.  But  at  length  in 
1770,  they  were  weaned  froiii  one  of  these  objects;  namely, 
that  of  keeping  the  inheritance  entirCj  by  keeping  it  in  a 
single  representativ'j  of  the  family :  but  the  other  object,  that 
of  keeping  the  descent  of  the  inheritance  in  the  blood  of  the 
family  by  whpm  it  had  been  acquired,  they  fondly  retained, 
and  still  fondly  cherish. 

This  case  comes  up  upon  the  division  of  the  court  below, 
as  to  the  interpretation  of  the  statute  of  descent,  passed  in 
1822,  which  is  the  same  in  substance  as  the  statute  passed 
in  1796.  One  interpretation  gives  the  estate  in  question  to 
the  plaintiff,  the  other  interpretation  gives  the  estate  to  the 
defendants;  between  the  two  interpretations  lies  the  conflict 
of  the  cause. 

The  defendants  claim  the  inheritance  of  this  estate  under 
a  provision  of  the  statute,  which  is  in  these  words,  viz. 

"  When  the  title  to  any  real  estate  of  inheritance,  as  to 

which  the  person  having  such  title  shall  die  intestate,  come 

by  descent,  gift,  or  devise,  from  the  parent  or  other  kindred 

of  the  intestate,  and  such  intestate  die  without  children,  such 

Vol..  II.— K 
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estate  shall  go  to  the  kin  next  to  the  intestate,  of  the  blood 
of  the  person  from  whom  such  estate  came  or  descended,  if 
any  there  be." 

The  qu^^tion  is  as  to  the  person  rtferred  to^  whose  blood 
is  to  inherit.  Is  it  the  person  from  whom  the  estate  origi- 
nally came  or  descended  to  the  inteslate  ?  If  so,  then  the 
estate  goes  to  the  defendants ;  for  they  are  the  next  of  kin 
to  the  intestate  who  are  of  the  blood  of  (hat  person;  it  goes 
to  the  defendants  and  it  keeps  the  descent  of  the  family  in- 
heritance in  the  blood  of  the  family,  by  whom  it  was  acquir- 
ed, and  from  whom  it  has  descended :  and  this  is  one  inter- 
pretation. Or,  is  it  the  person  from  whom  the  estate  last 
came  or  descended  9  If  so,  then  the  estate  goes  to  the  plain- 
tiff; for  though  the  defendants  are  of  the  blood  of  that  per- 
son, and  of  kin  to' that  person  as  well  as  the  plaintiff,  yet 
the  plaintiff  is  nearer  of  kin  to  that  person;  it  goes  to  the 
plaintiff,  and  the  family  inheritance  goes  out  of  the  blood  of 
that  family  by  whom  it  was  acquired,  and  from  whom  it  hieui 
descended,  into  the  blood  of  another  and  a  foreign  family ; 
hereafter  to  descend  in  the  blood  of  that  foreignfamily :  and  . 
this  is  the  other  interpretation.. 

Now,  ^^  blood  of  the  person  from  whom  such  estate  came  or 
descended'*  may  mean  either  the  person  from  whom  it  origin 
naUy  came  op  descended,  or  the  person  from  whom  it  Uut 
came  or  descended:  neither  the  word  originally j  nor  the 
word  last  is  used,  but  either  may  be  understood  as  implied, 
as  the  case  may  require;  andsthat  wdrd  must  be  understood 
ias  implied  whioh  is  necessary  to  express  that  meaning  That 
meaning  must  be  idopt^d  ^hich  was  the  meaning  of  the 
legislature*  But  one  way  of  settling  what- was  the  meanr 
ing  of  the  legislature  in  this  tmae.  is  known,  and  that  is,  by 
determining  what  was  the  object  of  the  legislature  in  mak- 
ing this  provision.  Doubtless,  the  legislature  intended  those 
words  to  be  understood  in  that  sense  which  is  necessary  to 
the  accomplishment  of  their  object. .  Say  that  the  object  was 
to  preserve  the  family  inheritance  in  the  blood  of  that  fa- 
mily by  whom  it  had  been  acquired,  and  from^whom  it  bad 
descepded;  and  our  construction  must  be  adopted,  in  order 
to  effectuate  that  object;  for  if  it  is  not,  and  the  other  coo- 
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stractioDis  adopted,  that  object  must  be  defeated.  It  would 
be  defeated  in  the  present  instance  at  once ;  it  must  be  in  all 
cases  sooner  or  later. 

Even,  if  there  were  any  verbal  or  literal  difficulties  in 
the  way  of  our  construction,  and  none  are  perceived,  they 
must  give  way  when  opposed  to  the  intention  of  the  legis* 
lature;  for  it  is  a  settled  rule  of  law,  ".  that  what  is  within 
the  letter  of  a  statute  is  not  within  the  statute,  if  it  be  not 
within  the  intention  of  the  legislature."  .  The  construction 
claimed  by  the  defendants  appears  the  most  natural  of  the 
two;  and  must  so  appear  to  every  mind  accustomed  to  thajt 
law  of  inheritance,  which  our  construction  supposes*  In 
expressing  this  idea  we  would  not  think  of  using  the  woid 
criginMy;  we  would  understand  that  word  asimplied)  and 
would  suppose  that  every  body  would  understand  it  as 
implied. 

But  it  is  enough  that  these  words  are  susceptible  of  either 
interpretation;  and  that  the  object  of  the  legislature  in 
mdiing  that  provision-,  is  to  determine  which  of  them  is  the 
true  interpretation. 

That  the  object  of  the  legislature-wfliB  4o  preserve  and 
peri>etuate  the  family  inheritance  in  the^blood  of  the  fiunily, 
by  whom  it  was  originally  acquired,  appears-  ts  evident  as 
if  they  had  so  said  in  so  many  words. 

It  is  obvious  in  the  first  place  from  the  distinction  which 
the  statdte  makes  between  estates  acquired  by  the  intestate, 
and  estates  derived  to  the  intestate  from  parent  or  other 
kindred.  As  to  all  estates  acquired  by  the  intestate,  or  de- 
rived to  him  from  any  person,  other  than  parent  or  other 
kindred;  the  statute  makes  the  intestate  the  stock  of  inhe- 
ritance,  and  hii  next  of  kin  his  heir  at  law.  But  as  to  all 
estates  derived  to  the  intestate  from  parent  or  other  kindred,, 
by  descent,  gift,  or  devise ;  the  statute  makes  the  person, 
from  whom  the  estate  came  or  descended,  the  stock  of  in- 
heritance; and  it  makes^  the  next  of  kin  to  the  intestate, 
who  is  of  the  blood  of  ^that  person,  the  heir  at  law.  .  Now, 
it  is  inquired,  what  possible  object  could  there  have  been 
for  this  distinction,  but  that  of  keeping  the  family  inherit- 
ance in  the  blood  of  the  family? 
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fiut  further,  the  same  distinction  is  made  between  estates 
derived,  and  derived  in  the  same,  manner  too,  to  the  in- 
testate. If  the  estate  is  derived,  to  the  intestate,  by  descent, 
giil  or  devise;  but  not  derived  from  a  parent,  or  other  kin- 
dred; he  is  made  the  stock  of  inheritance,  and  his  next  of 
kid  is  made  his  heir  at  law.  But  if  the  estate  is  derived  to 
him,  from  a  parent  or  other  kindred  by  descent  or  devise, 
then  the  person  from  whom  it  came  or  descended  is  made 
the  stock  of  inheritance ;  and  the  next  of  kin,  who  is  of  the 
blood  of  that  person,  is  made  the  heir  at  law.  Providing 
then  a  different  stock  of  descent,  and  a  different  rule  of 
descent,  for  estates  derived  from  a  parent  or  other  kindred, 
and  for  those  estates  only,  must  have  been  done  to  keep  the 
descent  of  such  estates  in  the  blood  of  such  parent  or  other 
kindred;  and  could  have  been  dore  with  no  other  view. 

Then  it  is  asked,  if  this,  which  had  always  been  an  object 
of  their  descent  law,,  was  not  to  remain  a  provision  of  their 
descent  law,  why  was  this  provision  introduced  .  at  all? 
If  this  object  was  to  be  abandoned,  this  provision  was  not 
necessary.  If  this  was  not  the  object,  and  their  construc- 
tion be  the  true  one,  the  legislature  made  a  general  tule  of 
descent;  and  then  made  an  exception,  to  it,  by  which  ex- 
ception no  rational  end  whatever  was  to  be  answered. 

It  has  been  said,  that  it  always  had  been  the  wish  of  the 
descent  law  of  that  people,  to  perpetuate  the  family  inhe- 
ritance in  the  blood  of  the  family.  A  short  review  of  the 
history  of  that  law,  will  prove  this  a  correct  statement. 

The  common  law  of  descent  of  England,  was  the  law  of 
descent  of  that  peopte  to  1718,  without  any  alteration  or 
intermission.  This  law  was  secured  by  their  descent  law 
up  tp  that  time;  for  it  was  one  of  itsgreat  purposes.  In  1718 
they  made  a  statute  of  descents,  which  made  the  intestate,  in 
all  caaes,  the  stock  of  inheritance,  and  his  next  of  kin  his 
heir  at  law.  But,  in  the  short  period  of  ten  years,  this  sta- 
tute was  repealed,  and  for  the  very  reason  that  thi»  object 
was  thereby  abandoned.  The  preamble  states,  *'  For  a^ 
much  as  the  aforesaid  act  is  found  by  experience  to  be  very 
prejudicial  by  de8trayi$^  inheritances,"  "  be  it  therefore 
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enacted/'  &c.  By  defraying  inheritances— that  is^  inie-' 
ritancea  SM  they  theretofore  bad  existed,  and  by  which 
family  estates  had  been  kept  in  the  blood  of  the  family. 
This  repeal  left  the  common  law  of  descent  to  revive  as  the 
law  of  descent  of  that  people;  by  which  the  first  law  was 
again  secured  to  them,  and  remained  their  law  of  descent 
to  1770.  In  1770  they  made  another  statute  of  descent, 
but  in  making  which,  they  were  careful  to  preserve  the  ob- 
ject which  had  been  abandoned  by  the  statute  of  1718.  In 
this  statute  of  1770,  they  made  the  intestate,  in  all  cases» 
the  stock  of  inheritance ;  but  in  all  collateral  inheritances^ 
they  made  the  next  of  kin  of  the /till  hlood  of  the  intestate, 
the  heir  at  law.  As  this  statute  of  1770-made  the  intestate 
in  aU  cases  the  stock  of  inheritance,  the  making  the  next  of 
kin  of  the  full  blood  to  the  intestate,  in  all  collateral  inhe- 
ritances, the  heir  at  law,  was  necessary  to  the  plan  of 
keeping  the  descent  of  the  estate  in  the  blood  of  the  family. 
This  restriction  of  the  descent  in  collateral  inheritances) 
was  adopted  for  this  purpose. 

This  rule,  like  the  common  law  rule  of  descent,  would  be 
attended  with  some  occasional  cases  of  apparent  hardship. 

This  statute  continued  unaltered,  as  this  provision  to  1798, 
Vhen  all  the  statutes  were  revised,  and  this  among  the  rest. 

The  statute  of  1798  proposed  to  accomplish  the  same  pur« 
pose,  which  was  accomplished  by  the  statute  of  1770,  but 
by  different  means ;  and  by  a  modificatton  that  would  avoid 
those  occasional  cases  pf  apparent  hardship,  which  resulted 
from.lhe  application  of  the  rules  established  by  the  statute 
of  1770. 

The  statute  of  1798  made  the  intestate  the  stock  of  inhe- 
ritancov  and  his  next  .of  kin  the  heir,  but  not  in  all  cases  as 
did  the  statiite  of  1770;  it  excepted  cases  derived  to  the 
intestate  by  descent,  gift  or  deyise,  from  the  parent  or  other 
kindred ;  and  as  to  those  excepted  cases,  it  made  the  per- 
son from  whom  the  estate  came  or  descended,  the  stock  of 
inheritance,  and  made  the  next  of  kin  to  the  intestate  of  the 
blood  of  that  person  the  heir  at  law.  By  this  modifioationfi 
by  making  the  blood,  not  the  full  blood  only,  of  that  person 
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the  heir  at  law ;  it  obviated  the  hardships  occasionally  inci- 
dent to  the  rule  established  in  the  statute  of  L770. 

This  statute  continued  to  1822,  when  all  the  statutes  were 
again  revised,  and  this  among  the  rest.  The  statute  of  1798 
is  re-enacted  in  the  statute  of  1822,  in  substance,  differing 
only  in  form.  As  to  all  the  cases  in  which  the  intestate  is 
to  be  the  stock  of  inheritance,  or  his  next  of  kin  to  be  the 
heir;  and  as  to  all  the  excepted  cases  in  which  the  person 
from  whom  the  estate  came  or  descended,  is  to  be  the  stock 
of  inheritance,  and  the  blood  of  that  person  to  be  the  heir ; 
both  statutes  are  the  same. 

From  this  deduction  of  the  history  of  the  law  descent  of 
Rhode  island,  which  can  not  be  impugned  in  any  one  par- 
ticular, but  which  will  be  found  verified  and  confirmed 
throughout  by  an  examination  of  that  law,  it  must  be  admit- 
ted that  it  has  always  been  the  object  of  that  law,  to  keep 
the  inheritance  in  the  blood  of  that  family^  by  whom  it. had 
been  acquired,  and  from  whom  it  had  descende.d* 

A  reference  to  the  statutes  of  1718,  and  of  1770,  will 
verify  this  exposition  of  those  statutes.. 

Again ;  that  such  was  the  design  of  the  legislature,  may 
be,  and  must  be  inferred  from  the  understanding  and  the 
practice,  which  has  prevailed  in  the  state  on  this  point.  .The 
question  is  practically  settled,  though  not  judicially,  and 
settled  for  such  a  length  of  time,  as  gives  to  the  practical 
settlement  all  the  force  of  a  final  judicial  determination. 
For  it  is  the  result  of  an  impression,  so  universal  and  so  de- 
cided, as  to  have  precluded  all  doubt  and'^l  litigation  up 
to  the  origin  of  this  action. 

Nor  is  the  statute  of  1798  to  be  considered  as  a  new 
statute  of  descent,  introducing  and  prescribing  a  coarse  of 
descent  for  the  first  time:  this  however  it  is  not;  for  it  is 
to  continue  only  to  regulate  the  ancient  course,  not  to  origi- 
nate a  new  one.  It  is  now  thirty  years  since  that  statute 
was  made ;  and  the  rule  of  descent  thereby  established,  in 
still  the  rule  of  descent  in  th0  state;  Now  all  the  collateral 
descents,  in  all  the  state  during  all  that  time,  have  been  caat 
according  to  the  defendant's  construction  of  the  statute, 
without  a  qt^estion  being  made,  as  to  their  being  rightfiiUy 
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cast;  and  have  been,and*now  are  enjoyed  accordingly.  Not 
an  instance  of  a  descent  in  that  state,  contrary  to  this  state- 
ment, has  been,  or  can  be  cited.  How  numerous  those  de- 
8cent3  have  Seen,  is  not  known ;  but  in  that  length  of  time 
they  must  have  been  numerous.  This  fact  is  at  once  a  proof 
of  this  practical  construction  by  the  whole  state;  extending 
back  a  full  quarter  of  a  century,  prior  to  the  origin  of  this 
action;  and  of  the  mischiefs,  which  a  judicial  reversal  of  this 
practical  construction  would  now  produce  :  for  it  must  un- 
settle every  one  of  those  descents,  which  possession  has  not 
matured  into  a  perfect  title. 

We  need  not  go  out  of  this  case,  to  see  in  the  descents 
which  have  occurred  in  the  case,  how  settled  the  impression 
has  been,  that  the  family  inheritance  must  descend  in, andbe 
.  confined  to  the  blood  of  the  family  according  to  our  con- 
struction of  the  statute,   ^ 

Theire  was,  in  the  first  place,  on  the  death  of  John  Gardner, 
in  1806,  the  descent  of  his  third  part  of  the  estate  to  his 
surviving  brother  and  sister.  No  stress  is  laid  upon  this;- 
for  upon  both  interpretations,  the  descent  was  rightly  .cast. 
But  tihen  came  the  death  of  George  Gardner  in  1811,  and 
the  descent  of  his  third  part,  and  of  his  half  of  John's  third 
part..  On  whom  was  the  descent  now  cast  ?  On  Mary  the 
surviving  sister ;  the  descent  of  the  whole,  as  well  that  part 
which  George  inherited  from  his  brother  John,  as  that  part 
which  George  inherited  from  his  mother.  The  plaintiff 
agrees  to  all  this — agrees  that  she  succeeded  legally,  right- 
fully a^id  exclusively,  tothe  part  which  George  had  inherited 
from  John.  If  John,  the  person  from  whom  it  last  descend- 
ed was  the  stock  of  inheritance  as  to  this  part,  the  plaintiff 
was  entitled  to. succeed  equally  with  Mary.  The  plaintiff 
himself  agrees  that  John  was  not  the  stock  of  inheritance  as 
to  this  part ;  for  he  agrees  that  he  himself  was  not  entitled 
to  succeed  to  any  share  of  that  part.  The  plaintiff  himself 
agrees  that  the  mother,  from  whom  the  estate  had  originally 
descended,  was  the  stock  of  inheritance;  for  he  agrees  that 
Mary,  her  child,  alone,  had  the  right  to  succeed.  Then  bow 
can  the  plaintiff  claim  to  inherit  from  Mary,  on  a  principle 
on  which  he  agrees  he  ^ould  not  claim  to  inherit  from  her 
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brother  George,  as  to  the  part  which  George  inherited  from 
his  brother  John  ?  If  the  plaintiff  could  not  make  John  the 
stock  of  inheritance,  as  to  the  estate  which  George  inherited 
from  his  brother  John,  how  can  he  make  Mary  the  stock  of 
inheritance,  as  to  the  estate  which  she  inherited  from  her 
brother  George  9  Pie  has,  in  truth,  surrendered  the  very  prin- 
ciple in  controversy,  and  left  himself  no  ground  to  stand  on ; 
for  he  has  made  it  a  matter  of  record,  and  the  Court  are  now 
called  upon  to  give  to  the  plaintiff  an  estate,  to  which  he  has 
agreed,  and  agreed  on  the  record  that  he  has  no  title. 

In  proof  of  this  position,  the  Court  are  referred  to  the 
statement  of  facts;  and  especially  to  that  part  distinguished 
by  italics.  It  reads  thus :  "  That  thereupon  (that  is,  upon 
the  death  of  George),  his  part  of  said  estate,  (that  is,  one 
moiety  of  the  whole  estate,  including  his  original  third  part 
who  had  previously  deceased,)  that  thereupon  his  (George's) 
part,  descended  to  and  vested  in,  his  sister  the  said  Mary  C. 
Gardner  in  fee  simple ;  and  she  became  seised  and  possessed 
of  the  same  accordingly.  And  thereby  became  seised  end 
possessed  of  the  whole  estate  in  question  in  fee  simple.^ 

The  legal  effect  of  this  statement,  in  this  case,  and  upon 
this  case,  is  a  striking  illustration  of  that  familiar,  that 
settled,  that  riveted  notion,  prevalent  in  Rhode  Island  in 
favour  of  the  principle  of  descent,  which  we  contend  for. 
The  plaintiff's  counsel  at  the  time,  probably, "were  not  aware 
of  its  palpable  inconsistency,  with  the  new  principle  of  de- 
scent, which  tlicy  had  to  contend  for;-  and  unreflectingly 
made  the  statement,  according  to  their  habttual  notions  on 
the  subject.      «. 

And  the  descent  itself  is  another  striking  illustration  of 
the  same  fact.  It  took  place  in  1811,  eighteen  years  ago; 
was  acquiesced  in  then,  has  been  acquiesced  in  ever  since, 
and  is  ratified  even  now,  so  far  as  a  recorded  agreement  can 
ratify  it. 

Then  came  the  death  of  Mary  C.  Gardner,  and  the  descent 
of  the  whole  estate ;  of  which  she  had  one  third  directly 
from  her  mother,  and  the  other  two  thirds,  from  her  mother, 
but  through  her  two  brothers.  On  the  death  of  Mary,  how 
was  the  descent  cast  or  supposed  to  be  cast  ? 
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That  such  has  been  the  practical  construction  of  the  sta- 
tute, must  be  admitted,  as  no  instance  to  the  contrary  has 
been  cited,  or  can  be. 

The  state  of  Connecticut  have  a  parallel  provision  in  their 
stLtute  of  descents.  Its  construction  there  is  considered  as 
settled,  though  it  never  has  been  judicially  settled ;  it  is  con* 
sidered  as  settled,  because  long  and  uniform  practice  has 
settled  it.  The  attention  of  the  Court  is  invited  to  the  de- 
ticent  law  of  Connecticut ;  as  it  has  been  said,  that  the  pro* 
vision  in  the  Rhode  Island  law  was  framed  by  the  provision 
in  that ;  and  there  is  to  be  found  in  the  statute  of  1798,  some 
internal  evidence  of  the  (act.  It  was  long  in  that  state  a 
vexata  yiie^/to,  whether  the  words,  next  ofkin^  in  their  then 
subsisting  statute  of  descents,  did  not  mean,  when  applied 
to  real  estate  in  the  collp.teral  descent,  "  next  of  kin  to  the 
inteetate  of  the  full  blood  ;^^  which  was  much  agitated,  and 
variously  decided  by  their  courts ;  but  it  was  finally  decided, 
that  next  of  kin  meant,  next  of  kin  in  the  civil  law  sense  of 
the  expression ;  which  had  no  reference  to  distinction  of 
blood.  It  was  with  a  view  to  preclude  this  very  controversy, 
that  the  Rhode  Island  statute  of  1798,  in  providing  for  the 
deiteent  of  all  that  part  of  the  intestate's  estate  which  is 
made  to  descend  to  the  next  of  kin  to  the  intestate,  adds,  to 
the  words  next  of  kin,  these  seemingly  unnecessary  words, 
^*  computing  according  to  the  degrees  of  the  civil  law.'' 
The  struggle  in  that  state,  about  the  meaning  of  the  words 
next  of  kin,  it  is. believed,  was  occasioned  by  the  strong  pre- 
valent sentiment  of  that  people  in  favour  of  keeping  the 
feimily  inheritance  in  the  blood  of  the  family.  For  they 
were  so  dissatisfied  with  the  final  judicial  decision,  which 
frustrated  that  object,  that  their  legislature  afterwards,  in  the 
first  revision  of  their  laws,  introduced  this  special  provi- 
sion— viz. 

"  Provided  that  all  the  real  estate  of  the  intestate,  which 
came  to  him  by  descent,  gift  or  devise,  from  his  or  her 
parent,  ancestor,  or  other  kindred,  shall  belong  equally  to 
the  brothers  and  sisters  of  the  intestate^  and  those  who  ler . 
gaily  represent  them,  of  the  blood  of  the  person  or  ancestor 
from  whom  such  estate  came  or  descended;"  going  ^h -and 
Vol.  II.— L 
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following  out  the  same  principle ;  if  there  be  not  any  brother 
or  sister. 

This  statute  was  made  in  1784;  therefore  soon  after  the 
termination  of  this  controversy.  The  practical  constroc- 
tion  of  their  statute  ever  since,  has  been  precisely  the 
practical  construction  given  to  that  of  Rhode  Island ;  and 
there  all  the  estates  coming  within  their  proviso,  have.uni- 
formly  descended  to  the  blood  of  the  person  or  ancestor  from 
whom  the*  estate  originally  came,  whether  by  descent,  gift 
or  devise.  And  such  is  considered  as  the  settled  law  of  that 
state;  but  how  settled?  not  by  any  judicial  adjudication,  for 
there  has  been  none ;  but  by  an  uniform  practical  execution 
of  the  statute,  according  to  that  construction.  Wherein 
such  a  practical  construction  is  inferior,  in  point  of  authority, 
to  p:  judicial  decision,  it  is  difficult  to  comprehend. 

The  authority  for  this  statement  will  be  found  in  the  case 
of  William  Hillhouse  vs.  Levi  Chester,  Day's  Rq^orlSy  Vol. 
Ill,  page  166 ;  and  also  in  the  statute  liws  of  Connecticut, 
Digest  of  1821,  page  208. 

In  the  statute  regulating  descents  in  New  York,  there  is 
also  a  parallel  provision.  It  is  said  that  there  has  never 
been  any  controversy  as  to  its  construction ;  of  course  there 
can  be  found  no  judicial  decision  settling  its  construction. 

The  provision  is  in  these  words,  viz.-—''  And  in  such  case, 
every  brother  pnd  sister  of  the  half  blood  of  the  person  so 
seised,  shall  inherit  equally  with  those  of  the  full  l.ood; 
unless  when  such  inheritance  came  to  the  person  so  seised, 
by  descent,  devise  or  gift  of  some  one  of  bis  or  her  ances- 
tors; in  which  case,  all  those  who  are  not  of  the  blood  of 
such  ancestor,  shall  be  excluded  from  such  inheritance." 
bee  the  act  to  regulate  descents  of  the  state  of  New  York, 
Laws  ofJSTew  Tor*,  Vol.  I.  p.  46,  sec.  4. 

It  is  remarkable  how  exactly  alike  in  all  essential  particu* 
lars,  are  all  these  provisions  in  both  the  laws.  In  one,  it  is 
the  estate  coming  by  descent ,  gift  or  devise;  in  the  other,  it 
is  the  e8.tate  coming  by  descent,  g^  or  devise;  in  the  Rhode 
Island  law,  it  is  the  estate  coming  from  parent  or  other  kin- 
dred; in  the' Connecticut  provision,  it  is  the  estate  coming 
from  parent^  ancestor  or  other  kindred;  m  the  New  Vork 
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provision,  it  is  the  estate  coming  from  the  ancestor.  But 
what  is  most  remarkable  is,  that  they  all  agree  in  designat- 
ing the  person  whose  blood  is  to  inherit,  in  the  same  general 
wajr.  In  all,  it  is  the  person  from  whom  the  estate  came  or 
descended;  leaving-the  word  originally^  to  be  understood  as 
implied;  and  as  what  would  of  course  be'understood  as  im- 
plied. 

As  to  the  meaning  of  the  word  '<  blood,"  as  used  in  the 
proviso;  whether  it  mean  blood  or  full  blood,  it  is  not  deem- 
ed  necessary  to  discuss  in  this  case:  for,  whether  it  mean  the 
one  or  the  other,  the'  plaintiff  is  not  entitled  to  inherit  upon 
x>ur  rule.  Our  rule  is,  that  the  blood  of  the  person  from 
whom  the  estate  originally  came,  is  to  inherit ;  and  the  plain- 
tiff is  not  of  that  blood. 

It  is  said,  that  the  rule  (if  ours  l>e  the  rule,)  could  have 
been  nxore  technically  expressed ;  and  it  is  inferred  that  it 
could  not  be  the  rule,  because  this  was  not  done.  But  does  it 
not  appear  that  this  difficulty  operates  both  ways^  The  dif- 
ficulty isi,  that  the  words  do  not  mark  our  rule  with  absolute 
precision ;  but  if  they  did,  there  could  be  ho  controversy 
between  the  parties.  The  argument  is  just  as  good  for  one 
as  for  the  other ;  and  therefore  is  good  for  nothing  for  either^ 

It  is  said  that  the  common  law  considers  a  gift  or  devise 
as  a  purchase ;  and  the  purchase  as  the  stock  of  inheritance : 
and.  that  we  must  consider  descent  as  standing  on  a  common 
foot  with  gift  and  devise. 

'  It  IS  true  that  the  common  law  considers  the  donee  or 
the  devisee  as  the  stock  of  inheritance.  But  the  question  is 
not  who  id  made  so  by  the  common  law,  but  whom  the 
statute  makes  that  stock.  It  is  very  clear  that  the  person 
whom  the  common  law  makes  that  stock,  is  not  the  siune 
the  statute  does.  The  comnion  law  makes  it  from  the  donee 
or  devisee ;  that  is,  the  intestate  himself,  if  he  be  donee 
or  devisee  :  but  the  statute  certainly  does  not;  it  goes  back 
of  the  donee  or  devisee  to  some  other  person ;  now  to  say 
that  the  donor  or  devisor  is  that  person,  is  begging  the  ques- 
tion. It  may  go  through  the  donor  or  devisor,  back  to  the 
person  from  whom  the  estate  originally  came ;  aiid  must,  if 
that  was  the  intention.    The  family  inheritance  may  as  well 
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come  down  through  gifts  and  devises,  as  through  a  course  of 
descent;  and  the  words  gift  and  deutse  were  coupled  with 
the  word  deacenty  purposely  to  cover  the  whole  inheritance. 

As  to  the  authorities  cited  by  the  counsel  for  the  plaintift*, 
Mr  Robbins  observed,  that  none  of  them  seemed  to  conflict 
with  any  of  the  grounds  which  had  been  taken  for  the  defen- 
dant. 

In  all  the  numerous  references  to  Reevea^s  Law  of  Descent y 
not  one  militates  with  these  grounds;  nor  is  it  supposed  that 
the  practical  construction  of  the  parallel  provision  of  the 
Connecticut  statute  is  different  from  ours. 

As  to  the  two  cases  from  Sergeant  ^  RawUs  Reporte^ 
and  from  Harrie  ^  Johnson,  they  are  cases  under  the  sta- 
tutes of  Pennsylvania  and  Maryland,  which  are  different  from 
that  of  Rhode  Island.  Theirs  extends  only  to  the  estate 
which  comes  by  descent;  not  like  the  one  under  which  the 
defendant  holds  to  the  estate,  which  comes  by  gift  or  devise, 
as  well  as  by  descent.  And  one  of  those  cases  only  goes  to  say 
that  the  estate  by  devise  was  not  embraced  by  the  proviso  in 
the  Maryland  statute,  relating  to  estates  by  descent;  and  that 
the  estate  by  devise  descended  upon  other  principles. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  case  comes  before  us  from  the  circuit  court  of  Rhode 
Island,  upon  a  certified  division  of  opinion  of  the  judges  of 
that  court,  upon  the  question  whether  the  plaintiff  was  en- 
titled to  recover  upon  a  statement  of  facts  incorporated  into 
the  record.  The  action  was  an  ejectment  for  two-third  parts 
of  certain  land  described  in  the  writ ;  and  the  title  of  the 
parties  being  by  descent,  depends  altogether  upon  the  true 
construction  of  the  statute  of  descents  of  Rhode  Island,  of 
1822.  Accordingly  as  that  statute  shall  be  construed,  the 
land  now  in  controversv  belongs  to  the  plaintiff  or  the  de- 
fendants. 

The  material  facts  are,  that  the  estate  (two-thirds  of  which 
are  demanded  in  the  writ)  was  devised  by  John  Collins  to 
his  daughter  Mary  Collins  in  fee.  Upon  her  death  in  1806, 
the  same  descended  to  her  three  children,  viz.  John  C.  Gard- 
ner, George  Gardner,  and  Mary  C.  Gardner.    The  two  bro 
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there  died  intestate  and  without  isefae ;  and  Mary  C.  Gardner, 
as  heir  to  her  brothers,  became  seised  of  the  whole  estate, 
and  died  intestate  and  without  issue,  in  December  1822.  The 
defendants  are  the  uncle  and  aunt  of  Mary  C.  Gardner,  the 
intestate,  of  the  whole  blood;  being  children  of  John  Col- 
lins, the  devisor,  and  brother  and  sister  of  her  mother,  Mary 
Collins.  The  plaintiff  is  the  brother  of  Mary  C.  Gardner, 
the  intestate  of  the  half  blood ;  and  he  holds  a  conveyance 
of  their  shares  from  her  other  brothers  and  sisters  of  the  half 
blood,  they  being  children  of  her  father  by  a  lormer  mar- 
riage. .  The  plaintiff  and  his  brothers  and  sisters  of  the  half 
blood  claim  the  two-thirds  of  the  estate  now  in  question,  as 
her  heirs  of  the  half  blood ;  and  the  defendants  claim  the 
same  as  her  heirs  of  the  whole  blood.  It  is  admitted  on  all 
sides,  that  thfe  one-third  which  Mary  C.  Collins  took  by  im- 
mediate descent  fromrber  itiother,  belongs  to  the  heirs  of  the 
whole  blood.  But  the  other  two-thirds,  being  taken  by  im- 
mediate descent  from  her  brothers,  it  is  contended  that  by 
the  statute  of  1822,  it  passes  to  her  heirs  of  the  half  blood. 

If  this  question  had  been  settled  by  any  judicial  decision 
in  the  states  where  the  la.  .  lies,  we  should,  upon  the  uni- 
form principles  adopted  by  this  Court,  recognise  that  decision 
as  a  part  of  the  local  law.  But  it  is  admitted  that  no  such 
deciH  :*  has  ever  been  made.  If  this  had  been  an  ancient 
statute,  and  a  uniform  course  of  professional  opinion  and 
practice  had  long  prevailed  in  the  interpretation  of  it,  that 
would  be-respocted  as  almost  of  equal  authority.  But  no 
such  opinion  or  practice  has  been  known  to  prevail ;  and  in- 
deed, the  statute  itself  is  but  of  very  recent  origin.  Even 
the  statute  of  1798;  of  which,  in  respect  to  this  point,  that 
of  1822  is  almost  a  transcript,  is  not  of  a  date  so  remote,  as 
to  enable  us  to  presume  that  many  cases  could  have  arisen 
in  that  state,  on  which  to  found  a  practical  construction, 
without  some  unequivocal  evidence. 

The  most  that  has  been  urged  is,  that  there  has  been  some 
general  understanding  among  the  people,  that  such  was  the 
meaning  of  the  statute;  but  even  this,  though  very  re- 
spectably attested,  is  encountered  by  equally  respectable 
statements  on  the  other  side.    We  are  driven  therefore  to 
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consider  the  question  as  entirely  new  and-  unsettled;  and  to 
be  decided  not  upon  the  mistakes  of  parties  relative  to  tbeir 
rights  in  one  or  two  unndjudicated  cases,  even  if  they  existed, 
but  by  the  true  construction  of  the  statute  itself. 

The  statute  of  1822  enacts,  that  "  when  any  person  having 
title  to  any  real  estate  of  inheritance  shall  die  intestate  as 
to  such  estate,  it  s^l  descend  and  pass  in  equal  portions  to 
his  or  her  kindred  in  the  following  course^  &c."  Among 
other  clauses  is  the  following,  "  if  there  be  no  father,  then 
to  the  mother,  brothers  and  sisters  of  such  intestate,  and 
their  descendants,  or  such  of  them  as  there  be.^  In  the 
present  case  there  was  no  fatheror  mother  of  Mary  C.  Gard- 
ner, the  intestate,  living  at  the  lime  of  her  decease;  and  as 
her  brothers  and  sisters,  of  the  half  blood  are  her  brothers 
and  sisters  within  the  meaning  of  the  statute,  they  would  be 
entitled  to  the  estate  in  question  beyond  all  controversy ;  if 
there  were  no  other  disqualifying  clause.  But  in  a  subse- 
quent clause  of  the  statute  in  the  nature  of  a  proviso,  it  is 
declared,  that  '<  when  the  title  to  any  estate  of  inheritance, 
as  to  which  the  person  having  such  title  shall  die  intestate, 
came  by  descent,  gt/l,  or  devise  from  thepareni&r  other  kinr 
dred  of  the  intestate,  and  such  intestate  die  without  children, 
such  estate  shall  go  to  the  iietfi  next  to  the  intestate  of  the 
blood  of  the  person /rom  whom  such  estate  came  or  descend- 
edy  if  any  there  be."  The  most  material  differences  between 
the  statute  of  1798  and  that  of  1829,  so  far  as  regards  this 
question  is,  that  the  words  "if  any  there  be"  art» omitted  in 
the  former,  which  also  uses  the  words  ^  next  of  kin  to,"  in* 
stead  of '*kin  next  to."  Both  of  these  circumslances  have 
been  relied  on  at  the  bar  as  indicating  a  probable  change 
of  intention.  It  is  said  that  both  acts  admit  of  two  readings, 
viz. "  to  such  of  the  next  of  kin  of  the  intestate  as  are  of  the 
blood,  &c."  or  "  to  the  nearest  of  such  (^the  kin  of  the  intes- 
tate as  are  of  the  blood,"  <Lc.  The  latter  reading  will  give 
the  estate  to  a  remote  relation  of  the  intestate  of  the  blood, 
although  he  be  not  of  the  next  of  kin  of  the  intestate.  The 
former  reading  requires  that  the  party  should  be  of  the  next 
of  kin,  (that  being  the  primary  intention),  as  well  as  of  the 
blood;  and  therefore,if  a  person  be  not  of  the  next  of  kin  of 
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the  intestate,  although  he  be  of  the  blood,  he  cannot  take; 
and  the  words  of  the  act  of  1822,  «*  if  any  there  be,"  are  re- 
lied on  to  fortify  the  construction. 

We  think  the  legislative  intention  in  both  acts  was  the 
same  3  and  that  the  transposition  of  the  words  "  next  of  kin" 
to  "  kin  next,"  was  accidental,  and  not  introductory  of  any 
new  object.  The  true  construction  of  the  statute  of  1822  is, 
that  it  gives  the  estate  to  the  next  of  kin  of  the  intestate  who 
are  of  the  blood,  excluding  all  others  though  of  a  nearer  de- 
gree who  are  not  of  the  blood,  &c. 

In  this  view  of  the  clause,  two  questions  have  been  argued 
at  the  bar,  1.  Whether  the  words  "of  the  blood"  include 
the  half  blood  ;  or  exclusively  apply  to  the  whole  blood.  2. 
Whether  the  words  "  came  by  descent,  gift,  or  devise  from 
the  parent  and  other  kindred  of  the  intestate,"  are  limited  to 
a  pro|[imate  and  immediaie  descent,  gift,  or  devise  from 
such  parent,  &c.  to  the  intestate;  or  include  a  descent,  gift, 
or  devise  which  can  be  deduced  mediately  from  or  through 
any  ancestor,  however  remote,  who  was  the  first  purchaser 
to  the  intestate. 

The  first  question  has  not  been  seriously  pressed  in  this 
Court  by  the  counsel  for  the  defendants,  though  it  consti- 
tuted in  the  court  below  a  main  ground  of  argument.  We 
think  that  the  phrase  *^  of  the  blood"  in  the  statute  includes 
the  half  blood.  This  is  the  natural  meaning  of  the  word 
"blood"  standing  alone,  and  unexplained  by  any  context. 
A  half  brother  or  sister  is  of  the  blood  of  the  intestate,  for 
each  of  them  has  some  of  the  blood  of  a  common  parent  in 
his  or  her  veins. .  A  person  is  with  the  most  strict  propriety 
of  language  affirmed  to  be  of  the  blood  of  another  who  has 
any,  however  small  a  portion,  of  the  same  blood  derived 
from  a  common  ancestor.  In  the  common  law,  the  woril 
"  blood"  is  used  in  the*  same  sense.  Whenever  it  is  in- 
tended to  express  any  qualification,  the  word  whole  or  half 
blood,  is  generally  used  to  designate  it,  or  the  qualification 
is  implied  firom  the  context  on  known  principles  of  law. 
Thus,  Littleton  in  his  sixth  section  says,  that  none  shall  in- 
herit "  as  heir  to  any  man,  unless  he  be  his  heir  of  the 
whok  blood;  for  if  a  man  bath  issue  two  sons  by  divers 
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ventres,  and.the  eldest  purchase  lands,  &c.  &C4  the  younger 
brother  shall  not  have  the  land,  &c.  because  the  younger 
brother  is  but  of  the  ha^  blood  to  the  elder/'  The  same 
distinction  is  found  in  section  eighth  of  the  same  author; 
and  Lord  Coke  in  his  commentary  on  the  text  constantly 
takes  it.  So  Robinson,  in  his  Treatise  on  Inheritances, 
45,  after  laying  down  the  rule,  that  the  per^^n  who  is  to 
inherit  must  be  of  the  whole  blood  to  the  person  from  whom 
he  proximately  and  immediately  inherits;  adds,  that  be  must 
also  be  of  the  blood  of  the  first  purchaser ;  but  that  it  is  suf- 
ficient to  satisfy  this  that  he  is  of  the  half  blood  of  such 
purchaser.  The  legislation  of  Rhode  Island  leads  to  the 
same  result  as  to  the  meaning  of  the  word  <*  blood.'*  That 
colony,  was  governed  by  the  English  law  of  descents  fihom 
its.first  .settlement  imtil  the.  year  1718,  a'  period  of  more 
than  half  a  century.  By  an  act  passed  in  1718  the  real 
estate  of  the  intestate  was  divided  among  all  his  children, 
giving  the  eldest  son  a  double  share,  &c. ;  and  in  default  of 
issue,  the  same  was  distributable  among  the  next  qf  Mn  of 
the  intestate,  within  equal  degree,  &c.  This  actwasris- 
pealed  in  1728,  and  the  common  law  coarse  of  deseents  was 
revived  and  remsiinM  in  force  until  17tO,  when  an  act  was 
passed,  providing  substantially  for  the. same  distribution  as 
tbe  act  of  1718.  It  contained,,  however,  this  remarkable 
proviso,  "HQat  no  distribution  of  aliy  real  estate  in  conse- 
quence of  this  aisty  shall  extend  or  be  made  in  the  collate- 
ral line  beyond  the^  brothers  and  listers  of  such,  intestate 
and  their  children,  and  to  thorn  only  qf  thewhoU  blood.^* 
In  1772  the  act  of  1770  was  repealed  in  regard;  to  the 
do«ble  share  to  the  eldest  son,  but.in  other  respects  it  re- 
Qiained  m  force  ontil  the  revision  in  1798,  when  the  proviso 
that  none  should  inherit  in  the  collateral  line  except  the 
whole  blood  was  dropped.^  and  there  ir  not  either  in  the  act 
of  1798  or  ^  1823  any  clause  referring*  to  thd  blood  of  any 
person  as  a  stock  of  descent,  except  the  very  clause- upon 
which  the  present  questions  at ise.  When,  therefore,  die 
distinction  between  the  whole  and  half  blood,  was  well 
known  in  the  colony,  not  only  as  a  part  of  the^  common  law, 
bm  as  a  part  of  its  own  legidation,  ud  the  proviso  is 
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dropped  in  which  tb^  words  *^  whole  blood''  Were  studibosly 
Used ;  and  the  words  *^  of  the  blood''  only,  are  found  in  any 
corr^pondent  proTvnon ;  it  niSbrds  a  strong  presumption, 
that  the  whole  biood  were  no  longer  deemed  to  be  exclu- 
sifvely  entitled  to  inherit,  but  that  the  half  bIo6d  should  be 
Itiin.  If  the  half  blood  were  not  permitted  to  inherit  in 
cases  of  this  sort,  this  tuaonAiIy  might  occur ;  that  a  son 
might  inherit  from  his  parent  the  moiety  of  ah  estate  di- 
rectly, which  he  tfould  not  inherit  fron»  his  brother  of  the 
half  blocid,'  to  whom  it  had  passed  by  descent  from  the  same 
patent/  if  such  brother  should  die  withoot  issue.  We  see 
no  reason,  then,  to  doubt,  thai  the  words  <*  of  the  blood," 
include  the  half  as  well  as  the  whole  blood.  The  plaintiff^ 
then,  and  those  from  whom  be  claims  being  the  next  of 
kin  of  the  ititestate(a),  and  of  the  blood  of  her  two  bro- 
thers(&),  from  whom  she  immediatdy  derived  that  part  of 
the  estate  which  is*now  in  controversy ;  is  entitled  to  recover, 
unless  Ae  statute  in  this  other  part  of  the  clause  defeats  the 
descent. 

This  leads  us  to  the  second  question.  The  estate  origin^ 
ally  c^me  trom  John  Collins  by  devise  to  his  daughter  Mary 
Collins,'  and  by  descent  from  her  to  her  three  children,  and 
^nbediately  as  to  the  twt>  thirds  to  the  intestate,  through  her 
brothers.  The  counsel  for  the  plaintiff  contends,  that  the 
•lause  looks  only  to  the  proiimate  and  immediate  descent;  the 
cemisel  for  the  defendants,  that  it  looks  to  the  origin  of  the 
title  in  the  first  purchaser,  ana  requires  that  the  party  claim- 
iog  as  heir,  should  be  of  the  blood  of  the  first  purchaser, 
through  whatever  intermediate  devolutions  by  descent,  gift 
6r  devise  it  may' have  passed,  and  however  remote  may  be 
the  first  ancestor.  If  the  latter  be  the  true  construction  of 
the  clause  it  goes  far.  beyond  the  common  law,  for  that 
stopped  at  the  last  purchaser  in  the  ancestral  line,  (and 
persons  taking  by  devise  or  gift  are  deemed  purchasers,)  and 

(ays—  Smith m. Tneey « 2  Mod.  204 ;  Crook  vs.  Watlf»  9  Tern.  Acp^  1S4 ; 

S.  C.  Shower,  Ptol.  Cases,  108. 

{b)  Soe  Cowper  os.  Cowper,  2  Pecre  tVill.  720.  735 ;  Coltingwood  o«.  P«ce) 
1  yeiUi4U\  fVaikmn  on  DcseenU,  227,228.  [153.]  uote;  Htct)€B  on  Dc- 

ac$$U4t  ns. 

Vol.  U— M 


90  SUPREME  COURT. 

[Gardner  «•:  CoOioi  at  a1.] 

asceiided  no  higher  than  it  could  trace  an  anintermpted 
course  of  descents.  The  common  lave,  therefore,  would 
have  considered  Mary  Collins  as  the  first  purchaser  for  all 
its  own  purposes  of  descent.  The  words  are,  '^  when  the 
title  to  any  real  'estate>  &c.  as  to  which  the  person  havhig 
such  title  shall  die  intestate  ctMie  iff  descent^  gift  or  deiri$e 
Jrom  the  parent 9. or  other  kindred  of  the  intestate,"  &c. 
Now  what  reason  i»  there  to  suppose  that  the  legislature,  in 
this  clause,  meant  in  favour  '<<if  the  blood  of  the  person, 
from  wtfom  ewA  eetale  came  or  descended^^^  to  eitend  its 
reach  beyond  that  of  the  common  law?  No  such  intention 
is  disclosed  on  the  face  of  the  provision;  and  every  pro- 
gressive enactment,  for  the  last  fifty  years  in  Rhode  Island, 
.is  a  relazationp  oNhe  strict  canons  of  descent  of  the  common 
-lainr.  The  words  themselves  certainly  do  not  necessarily 
iequire  such  an  interpretation.  As  to  descents,  as  well  as 
gifts  and  devise^  from  a  parent,  it  is  plain  that  the  act  looks 
only  to  the  immediate  descent  or  title.  A  descent  from  a 
piirent  to  a  child  cannot  be  construed  to  mean  a  descent ' 
through  and  not  from  a  parent.  So  a  gift  or  devise  from  a 
parent  must  be  construed  to  mean  a  gift  or  devise  by  the 
act  of  that  parent;  and  not  by  that  of  some  other  ancestor 
i|fore  remote,  passi'ng^  through  the  parent.  It  has  been 
urged,  in  another  quarter  entitled  to  great  resi)ect,  that  the 
words  maybe  construed  distributiVely ;  Chat  a  distinction 
maybe  taken  between  a  descent,  gift  or  Revise,  •from  a 
parent,  and  a  descMit,  &c.  from  other  kindred;  and  so,  also, 
that  tho  words  descent,  gift  and  devise  maybe  construed 
distributively ;  so  that  in  cases  of  descents,  the- party  who 
shall  inherit  is  to  be  of  the  blood  of  the  first  purchaser^  from 
whonrby  iiiformedi(i/6  descente  it  was  passed  to  the  intestate; 
and  that,  in  cases  of  gifts  or  devises,  the  donor  or  devisor 
shall  alone  be  the  person  whose  blood  is  to  be  inquired  for. 
It  may  be  adinitted,  that  the  clause  is  susceptible  of  sueh  a 
construction  without  any  great  violation  of  its  terms.  But 
we.do  not  think,  that  such  is  the  natural  construction  of 
the  terms,  nor  is  any  legislative  intention  disclosed,  which 
would  justify  us  in  adopting  it.  There  doeanot  seem  any 
sound  reason,  why  the  clause  should  be.  construed  in  the 
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case. of  a  parent,  difibrently  from  what  it  would  be  ia  the 
case  of  any  "other  kindred  of  the  ihtestatov''  The  latter 
words  roust  be  con'sitrued  in  the  same  manner  as  if  each 
class  of  kindred  had  been  enumerated  in  detail ;  sucB  as 
uncles,  brothers,  grand-parents,  cousins,  ^c.  &ov;  aud  if 
they  had  been,  the'  same  rule  from  the  specific  enumeration 
must  have  been  applied  to  them,  tas  is  now  sought  to  -be 
applied  to  the  case  of  parents.  The  general  expression 
must  be  deemed  to  include  all  the  particulars.  Then,  as  to 
the  distinction  between  deicents,  and  gifts  and  devises. 

It  is  true,  that  in  a  sense  an  estate  may  be  said  to  come 
by  descent,  from  a' remote  fmcestor  to  a  person,  upon  whom 
it  has  devolved  through  many  intermediate  descents.  But 
this,  if  not  loose  language,  is  jiot  that  sense  which  is  ordi- 
narily annexed  to  the  terml  When  an  estate  is  said  to  have 
descended  from  A.  to  B^  the  natural  and  ofatvious  meaning, 
of  the  words  is,  that  it  is  an  immediate  descent  from'  A.  to 
B.  If  other  words  of  a  statute  shoOld  seem  to  require  an- 
other and  more  enlarged  meaning,  there  would  be  no  abso- 
lute impropriety  in  adopting  it;  but  if  the  true  sense  is  to 
be  sought  from  the  very  terms  per  H^  that  which  is  the  ^sual 
sense  would  seem  motet  proper  to  be  followed.  It  is  not  for 
courts  of  justice  to  indulge  in  any  latitude  of  construction, 
where  the  words  do  not  materially  justify  it ;  and  there  is 
no .  express  legislative  intention  to  guide  them.  But  .we 
think,  that  th^  connexion  in  whi<^h  the  words  stand,  justify 
us  in  adhering  to  the  ordinary  interpretation.  If  in  cases  of 
gifts  and  devises,  the  blood  of  the  proximate  donor  or  de- 
visor is  alone  to  be  regarded,  there  being.no  distinction 
pointed  out  in  the  words  of  the  act,  between  those  cases 
and  that  of  descents;  the  very  jnxta  position  of  the  words 
affords  a  strong  presumption,  that  the  legislature  intended 
to  apply  the  same  rule  as  to  all.  If  the  object  waa  to  re- 
gard the  blood  of  the  party,  from  whom  the  estate  was  de- 
rived;  what  reasoki  is  there  to  suppose  that  the  legislatuve 
intended  less  regafd  to  the  blood  of  a  devisor  or  donor^  than 
to  ibat  of  an  ancestor  9  The  mischief  might  be  as  great  in 
suffering  the  estate  to  pass  into  the  hands  of  strangers,  when 
there  were  next  of  kin  of  the  blood  in  the  one  case,  as  in  the 
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Other.    On  the  other  hand,  there  joight  be  solid  reasons  for 
confining  the  preference  of  blood  to  cases  of  immediate 
descents,  which  coUld  be  easily  known  and  easily  traced* 
One  of  the  known  inconveniences  of  tracing  back  titles  and 
relationship,  is  the  obscurity  which  at  a  small  distance  of 
time  gathers  over  theml    It  would  often  be  difficult  to  as- 
certain,  whether  there  were  not  relations  of  a  very  distant 
stock,  of  the  blood  of  a  remote  ancestor;  who  might  be  en- 
titled to  the  inheritance,  to  the  exclusion  of  the  immediate 
next  of  kin  of  the  intestate.   .And  even  the  course  of  des- 
cents of  his  own  title  in  a  country,  where  estates  are  uni- 
versally partible,  for  two  or  three  generations ;  might  in- 
volve the  estate  of  the  intestate  in  inextricable  difficulties; 
and  disable  the  next  of  kin  froii  ascertaining,  into  what 
fragments  it  was  to  be  subdivided  with  any  reasonable  cer- 
tainty.   It  would  be  DO  want  of  wisdom,  therefore,  in  a 
legislature  to  limit  its  provisions  in  favour  of  the  blood,  to 
cases  where  the  immediateL.title  could  be  traced  with  almost 
absolute  certainty.    Certainty  of  title,  in  a  country  where 
titles  so  rapidly,  change  hands,  might  furnish  a^far  safer 
principle  of  legislation,  than  any  preference  for  the  blood  of 
persons  remotely  related  to  the  intestate  through  some  dis- 
tant, and,  perhaps,  unknown  ancestor.     We  think,  then, 
that  in  the  case  of  a  gift  or  devise,  the  statute  stops  at  the 
inunediate  donor  or  djsvisor,  and  ascends  no  higher  Ibr  apy 
blood.    What  reason  is  there  to  suppose,  that  in  the  case  of 
a  descent  there  was  a  different  legislative  intention?    In 
the  case  of  a  parent,  the  parent  is,  'by  the  very  terms  of  the 
statute,  made  the  sole  stock  of  descent,  whether  he  derived 
it  by  descent,  or  by  gift,  or  devise,  from  an  ancestor  or  a 
stranger.    In  the  case  at  bar,  the  mother  of  the  intestate 
took  the  estate  by  devise  from  her  father.    She  was  in  by 
purchase^  and  in  the  sense  of  the  common  law,  as  first  pur- 
chaser, and,  of  course,  the  true  stock  of  descent,  holding 
the  estate  ut  feudum  antiquum. 

It  has  been  said  that  the  .object  was.  to  preserve  inherit- 
ances in  the  same  family.  To  a  limited  extent  this  is  true ; 
that  is,  as  fiair  as  the  legislature  has  provided  for  suclj!  cases. 
No  general  declaration  is  made  by  the  legisiatuce'.onlbe 
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Bobject;  iemd  no  preamble,  which  discloses  any  leading  m- 
tention,  exists..  What  the  legislative  intention  was,  can  be 
derived  only  from  the  words  they  have  used;  and  we  cannot 
speculate  beyond  the  reasonable  import  of  these  words. 
The  spirit  of  the  act  mast  be  extracted  from  the  words  of 
the  act,  and  not  from  conjectures  aKunde.  The  common 
law  carries  back  in  certain  cases,  the  descent  to  the  heirs  of 
the  first  purchaser.  But  the  common  law  canons  of  descents, 
are  overturned  by  the  statute  of  descents  of  Rhode  Island. 
How  then  can  we  resort  to  the  common  law,  to  make  up  the 
supposed  defects  in  the  language  of  the  statute  ?  Here, 
there  is  not  a  casus  omissus ;  but  a  complete  scheme  of  de- 
scents; and  the  only  question  is,  how  much  the  proviso 
carves  out  and  sav^s  from  the  operation  of  the  general  rule. 
No  such  words  as  *^  the  first  purchaset',''  are  to  be  found  in 
the  statute,  though  it  is  sufficiently  technical  in  other  re- 
■  sf^cts;  and  what  right  can  this  Court  possess,  to  exchange 
the  words  in  this  statute  for  the  words,  "  first  purchaser," 
when  they  are  not  equipollent  in  meaning  or  extenti  If 
the  legislature  intended  to  set  up  anew  the  rule  of  the  com- 
mon law,  as  to  descents,  &'c.  from  the  first  purchaser,  it 
seems  scarcely  credible  that  it  should  have  omitted  the  very 
phrase,  considering  that  for  a  century  at  least  it  was  a  ma- 
terial ingredient  in  the  law  of  descents  of  the  colony.  Then, 
again,  if  the  argument  now  urged  at  this  bar  for  the  de- 
fendants; is  well  founded,  it  goes  (as  has  been  already  stated) 
lar  beyond',  and  indeed  to  the  overthrow  of  the  common  law 
on  the  very  point  of  first  purchasers.  Indeed,  at  the  com- 
mon law,  a  man  >  might  sometimes  inherit,  who  was  of  the 
whole  blood  of  the  intestate,  who  could  not  have  inherited 
from  the  first  plirchaser.  As  in  the  case  of  a  purchase  by 
a  son,  who  dies  without  issue,  and  his  uncle  inherits  the 
same,  and  dies  without  issue,  the  father  may  inherit  the  same 
from  the  uncle,  although  he  could  not  inherit  from  his  own 
son(a)r.  The  statute  of  Rhode  Island  imparts  to  parents  a 
right  to  inherit  the  real  estates  of  their  children,  in  cases 
where  the  latter  die  without  issue. 

(a>8ee  LiUkioH,  i.  S.  ittd  Co.  LUi,  10.  (.  LUt.  t.  8.  Cq.  Idtt.  14.  b. 
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The  statutes  of  descents  of  the  different  states  in  the 
union,  are  so  different  in  their  provisions,  that  it  is  not  easy 
to  apply  any  general  rule  of  construction  to  them.  The 
cases  cited  at  the  bar,  do  however  demonstrate,  that  in  those 
states  where  a  similar  language  is  Used  in  their  statutes  of 
descents,  the  expression  has  been  uniformly  construed  to 
mean  immediate  descents,  gifts  and  devises,  unless  that  con- 
struction has  been  overruled  by  the  context.  The  statute 
of  Connecticut,  of  1784,  which  has  been  supposed  to  be' the 
model  of  that  of  Rhode  Island,  as  to  this  proviso,  is  under- 
stood to  have  received  this.construction(a).  Under  words 
nearly  similar,  in  the  Virginia  statute  of  1792,  (the  words 
being,  '^  that  where  an  infant  shall  die  without  issue,  having 
title  to  any  real  estate  as  inheritance  derived  by  gift,  devise 
or  descent  J'^om  the  fathefy  &c.")  it  has  been  held  that  an 
immediate  descent  from  the  father,  and  not  an  intermediate 
descent  was  intended(&). 

Upon  the  whole,  our  opinion  is,  that  both  points  are  in 
favour  of  the  plaintiff*  We  all  think  that  the  words  '*  of 
the  blood"  comprehend  all  persons  of  the  blood,  whether  of 
the  whole  or  half  blood ;  and  that  the  words,  "  come  by  de- 
scent, gift  or  devise,  from  the  parent  or  other  kindred,  &c.''' 
mean  immeduUe  descent,  gift  or  devise,  and  make  the  im- 
mediate ancestor,  donor  or  devisor,  the  sole  stock  of  de- 
spent. 

A  certificate  will  accordingly  be  sent  to  the  circuit. court 
of  Rhode  Island,  in  favour  of  the  plaintiff. 


This*  cause  came  on  to  be  heard  on  the  tran^ript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the 
district  of  Rhode  Island ;  and  on  the  points  on  which  the 
judges  of  the  said  circuit  court  were  divided  in  opinion,  and 
which  were  certified  to  this  Court  for  its  opinion;  and  was 
argued  by  counsel;  on  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  Court,  that  it  be  certified  to  the  said 


(a)  See  lUevei  onrJkscenUt  160,  Slc. 


JANUARY  TERM  1829.  96 

[Gardner  vm.  CoHios  et  al.] 

circuit  court  of  the  United  States  for  the  district  of  Rhode 
Island,  that  the  plaintiff  and  those  under  whom  he  claims 
the  estate  in  controversy,  are  heirs  at  law  of  Mary  C.  Card* 
ner  the  intestate,  and,  as  such  heirs,  are  by  the  statute  of  de« 
scents  of  Rhode  Island  of  (A.  D.  1822),  eighteen  hundred 
and  twenty*twp,  entitled  to  the  same  estate  upon  the  facts 
agreed  in  the  case,  and  that  judgment  ought  to  be^iven  for 
the  plaintiff  in  this  cause ;  all  which  is  ordered  to  he  certified 
to  the  said  circuit  court. 
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THE  United  -^ates,  Defendant  in  euros. 

Aetlon-apiiDtt  the  indoner  on  a  prominory  note. 

Tbe  Dottiy  public,  after  the  note  became  due,  called  at  the  hooae  of  tfie  iodoner 

.  who  retided  in  the  city  of  Cincinnati,  which  he  found  ahiit  up,  and  the  door 
locked )  .and  on  inquiry  of  the  neareat  resident,  he  was  informed  that  the  in- 
doner  and  family  had  left  town  on  a  visit ;  whether  for  a  day,  week,  or  month, 
he  did  not  know  nor  did  he  inquire.  He  made  use  of  no  further  dOigeoce  to 
ascertain  where  the  indorser  had  gone,  or  whether  he  had  left  any  penon  hi 
town  to  attend  to  his  business.  He  left  a  notice  at  the  house  of  a  person  ad- 
joinmg,  with  a  request  to  hand  it  to  the  indorser  when  he  should  return.  Held, 
that  this  was  sufficient  diligence  on  the  part  of  the  holders  of  the  note,  to 
charge  the  indorser.    [100]. 

The  general  rule  of  law  applicable  to  this  subject,  has  long  been  settled ;  that  (o 
enable  the  holder  of  a  bill  of  exchange  or  promissory  note,  to  charge  the  in- 
dorser, it  is  incumbent  on  him  to  prove  that  timely  notice  of  the  dishonour  off 
the  bill,  or  of  the  non-payment  of  the  note,  was  given  to  the  indorser ;  or  if  this 
could  not  be  done,  he  must  excuse  the  omission  by  showing  that  due  dili- 
gence had  been  used  to  give  such  notice.    [101] 

If  the  parties- reside  in  the /same  city  or  town,  the  indorser  most  be  penooaUy 
notified  of  the  dishonour  of  the  bill  or  note ;  either  verbally,  or  in  writfaig ;  or  a  .• 
written  notice  must  be  left  at  his  dwelling  house  or  place  of  business.    Either 
mode  is  sufficient,  but  one  or  other  must  be  observed,  unless  it  is  prevented 
by  the  act  of  the  party  entitled  to  the  notice.    [101] 

If  a  parly  to  a  contract,  who  is  entitled  to  the  benefit  of  a  condition,  lupon  tbe 
peiforroance  of  which  bis  responsibility  is  to  arise,  dispense  with  it,  or,  by  any 

-  act  of  his  own,  prevent  the  performance ;  the  opposite  party  is  excused  from 
proving  a  strict  compliance  with  the  conditions.  Thus^  if  the  precedent  act  is 
to  be  performed  at  a  certain  time  or  place,  and  a  strict  performance  of  it  is  pre- 
vented by  the  absence  of  the  party  who  has  a  right  to  claim  it ;  the  law  wiH 
not  permit  him  to  set  up  the  non-performance  of  the  condition  as  a  bar  to  the 
responsibility  which  his  part  of  the  contract  had  imposed  upon  him.    [102] 

The  holder  pf  a  bill  Or  promissory  note,  m  order  to  entftle  himself  to  call  upon 
the  drawer  or  indorser,  must  give  notice  of  its  dishonour  to  the  party  whom  he 
means  to  charge.  But  if,  when  the  notice  should  be  given,  the  party  entitled 
to  it  should  be  absent  from  the  state,  apd  has  left  no  known  agent  to  receive 
it;  if  he  abscond,  or  has  no  place  of  residence  which  reasonable  dlUgenee  used 
by  the  holder  can  enable  him  to  discover,  the  law  dispenses  with  the  necetst^ 
of  giving  regular  notice.     [102] 

Where  the  parties  jeside  in  the  same  city  or  town,  the  notice  shookl  be  given  at 
the  dwelling  house,  or  place  of  business,  and  the  doty  OF^  holder  does  not 
require  him  to  give  the  notice  at  any  other  phice;    [102] 

The  Court  refused  to  hear  a  re-prgument  upon  a  point  decided  in  the  ease  of  Ful- 
Jerton  et  al.  V8.  The  Bank  of  the  United  SUtes,  1  Peter$,  612,  that  tbe  act 
of  the  legislature  of  Ohio,  relative  to  proceedings  against  paHies  to  prolnisMNy 
notes,  had «ixMsn  wc^  adopted  as  a  rule  of  piac^ce  in  the  courts  of  Uie  United 

•    Slates  for  tbe  sUle  of  Ohio.  .  [lOti] 
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THIS  was  a  writ  of  error  to  the  circuit  court  of  Ohio ;  in 
which  court,  the  bank  of  the  United  States  has  instituted  a 
jaini  action^  under  the  authority  of  the  act  of  assembly  of 
the  state  of  Ohio,  passed  18th  February  1820,  entitled  "an 
act  to  regulate  judicial  proceedings  where  banks  and  bankers 
are  parties,  &c. ;  and  by  the  provisions  of  which,  the  plain- 
tiff may  make  the  drawer  and  indorsers  of  a  note  or  bill  of 
exchange,  joint  defendants  in  the  same  action.  Thus  the 
suit  was  against  the  defendant  and  two  others;  and  the  de- 
claration contained  a  common  count  for  money  lent  against 
all  the  defendants. 

The  pleas  were  non-assumpsit;  and  on  the  trial  of  the  cause, 
two  several  promissory  notes  drawn  by  J.  Embree,  endorsed 
by  D.  Erabree  and  Williams  the  defendant,  in  blank,  were 
offered  in  evidence  by  the  bank.  On  the  subject  of  notice, 
the  bank  then  gave  the  following  parol  evidence,  which  was 
the  only  proof  offered,  to  wit :  "  that  the  notary  public,  afler 
the  protest  of  the  note,  and  the  expiration  of  the  usual  days 
of  grace,  called  at  the  house  of  the  defendant  (Williams), 
who  lived  in  the  city  of  Cincinnati.  He  found  }i  shut  up, 
and  the  door  locked  ;  and  on  inquiry  of  the  nearest  resident, 
he  was  informed,  that  the  defendant  and  family  had  left 
town  on  a  visit,  whether  for  a  day,  or  week,  or  month,  he 
did  not  know,  nor  did  he  inquire.  He  made  use  of  no  fur- 
ther diligence  to  ascertain  where  said  Williams  had  gone, 
or  whether  he  had  left  any  person  in  town  to  attend  to  his 
business.  The  witness  left  a  notice  at  the  house  of  a  person 
adjoining,  with  a  request  to  hand  it  Jo  the  dtfendant,  when 
he  should  return."  The  counsel  for  Williams  submitted  to 
the  court,  whether  the  above  facts  were  sufficient  evidence 
of  legal  notice  to  charge  the  indorser,  and  to  entitle  the 
plaintiff  to  judgment.  The  court  decided  that  the  evidence 
b'ffered  w9L%.4:onclusive  against  the  indorser ;  to  which  deci- 
sion a  bill  of  exceptions  was  tendered  and  sealed,  and  judg- 
ment was  then  rendered  for  the  bank,  against  Williams  for 
^12,202  88. 

The  cmee  was  argued  by  Mr  J.  C.  Wright  for  the  plain- 
tiff in  enor,  and  bv  Mr  Sergeant  for  the  defendants. 

:VoL.n.— N 
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Mr  Wright  onaintained, 

1.  That  this  court  erred  in  deterihining  that  the  evidence 
of  notice  was  sufficient  to  charge  an  indorser,  and  candu- 
9iv€  against  him. 

2.  That  the  sjuit  below  was  jointly  against  several  persons, 
and  the  cause  of  action  was  for  several  undertakings,  upon 
which  there  could  not  be  a  joint  liability. 

This  Court  having  decided  at  the  last  term  in  the  case  of 
Fullerton  and  others  V9.  The  Bank  of  the  United  States,  -1 
Peters'a  Rep.  604,  that  the  act  of  the  legislature  of  Ohio, 
which  authorised  this  proceeding,  was  in  force  in  the  circuit 
court  of  the  United  States ;  Mr  Wright  declined  arguing  the 
second  point,  unless  the  Court  should  be  desirous  of  bearing 
a  re-argument  upon  the  question.  Upon  the  first  point,  he 
contended  that  the  holder  of  a  note  is  bound  to  give  per- 
sonal notice  of  non-payment  to  the  indorser ;  or  to  see  that 
it  reaches  his  dwelling,  or  place  of  business^  if  he  has  one. 
10  Johns.  Rep.  490.  11  Johns.  231.  The  contract  of  an 
indorser  is  contingent;  it  is  that  he  will  pay  the  note  on  the 
default  of  the  drawer;  and  the  court  cannot  change  the  na- 
ture of  his  obligation.  Notice  must  be  given  and  proved, 
or  facts  must  be  proved  which  will  enable  a  jury  to  presume 
notice. 

In  this  case  the /actsdo  not  establish  any  thing  equivalent 
to  notice.  The  defendant  was  a  resident  in  the  city  of  Cin-. 
cinnati,  and  had  a  right  to  personal  notice  at  his  dwelling 
house.  The  notary  called  at  the  house,  and  not  finding  the 
defendant  at  home,  but  finding  the  house  shut,  perhaps  only 
for  an  hour,  he  left  the  notice  with  a  person  who  was  not 
called  upon  to  deliver  it,  and  who,  it  is  to  be  presumed, 
never  did  deliver  it  to  the  plaintiff  in  error.  The  notary  did 
.•  not  do  what  would  have  been  an  equivalent  act,  put  the  no- 
tice in  the  post  office.    2  Johns.  275. 

The  law, may  require  a  merchant  to  keep  his  counting 
house  open  during  the  hours  of  business ;  but  it  does  not  fol- 
low, that  a  person,  must  keep  his  bbuse  open  during  all  the 
hours  of  day-light,  and  in  his  absence  a  .person  to  be  always 
in  the  house.  The  testimony  in  this  case  falls  short  of  the 
requiaites  of  the  law,  and  authorises  a  presumption  in  favcmr 


JAJNUAKV  TERM  1829.  Si9 

[WiUiama  ««.  TEri  Bank  of  the  United  State*.] 

of  the  claims  of  the  plaintiff  in  error.  While  it  is  fair  axid 
proper  to  draw  such  an  inference^  it  is  not  .so  to  infer  facts 
which  should  have  been  proved,  from  other  facts  which  are 
in  evidence.  The  court  should  have  left  the  facts  to  the 
jury,  and  their  inference  from  the  proof  given  by  the  bank 
was  error. 

Mr  Sergeant  for  the  delendants. 

There  are  four  cases  depending  in  this  Court  upon  the 
question  of  notice ;  and  the  decisions  of  the  circuit  court  were 
given  in  them  all  before  the  case  of  the  Bank  of  Columbi« 
t;^.  Lawrence,  1  Peters^  578. 

This  case  was  decided  by  the  circuit  court  without  the  in- 
tervention of  a  jury,  the  facts  having  been  submitted  to  the 
court.  It  cannot  therefore  be  objected  that  the  facts  were 
withdrawn  from  the  jury. 

The  evidence  given  by  the  plaintitfs  below  was  affirma- 
tive and  positive  proof  of  due  diligence ;  and  what  is  duer 
diligence  is  ii  question  of  law,  and  was  properly  decided  by 
the  court.  Tindall  vs.  Brown,  I  T.  R.  167.  Chitty,  290,  n.  1. 

It  is  Qot  necessary  that  the  notice  of  the  default  of  the 
drawer,  which  the  indoi^ser  has  a  right  to  require,  shall  be  in 
writing.  Th'i  obligation  is  to  call  at  the  dwelling  house  of 
the  indorser,  or  at  his  place  of  business,  and  if  he  has  left 
no  one  there  to  attend  to  his  affairs,  it  is  his  loss,  and  the 
holder  of  the  bill  or  note  has  done  his  duty,  and  all  that  the 
law  requires.  Goldsmith  vs.  Bland,  cited  in  Bailey  on  BUk, 
(4th  Lond.  ed.)  224,  5.  1  Maule  ^  Selwyn,  545.  Chitty  on 
BiUs,  (Am.  ed.)  284,  5.  note  a.  Id.  276  ;  cases  in  note  1. 288. 

The  difference  between  the  requisites  for  legal  notice  at 
the  place  of  business  and  dwelling  house  is,  that  if  notice  is 
given  at  the  former,  it  must  be  in  the  hours  of  business ;  but 
the  dwelling  house  being  the  place  of  permanent  abode,  the 
notice  may  be  given  at  any  hour  of  the  day. 

In  this  case  it  is  denied  that  what  ought  to  have  been 
done  was  done.  The  rule  of  the  commercial  law  is,  that 
yott  shall  come  as  near  to  what  is  required  as  you  can ;  and 
if  the  party  has  put  it  out  of  your  power  to  do  more,  you 
have  done  sufficient.  Here  the  indorser  having  left  his  house 
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shut  up,  Vini  not  having  left  an  agent  to  attend  to  his  busi- 
ness; shall  not  be*i^rmitted  to  avail  himselfof  his  own  neg- 
lect, but  must  take  the  consequences  pf  the  same. 

J^r  Jaistipe  Washington  delivered  the  opinion  of  the  Court. 

This  waa  an  action  of  assumpsit,  brought  in  the  circuit 
cpurt  of  Ohio  bv  the  president,  directors,  and  company  of 
the  Banii  of  the  United  States,  against  J.  Embree  the  maker, 
add  D.  Embree  and  Mi  T.  .Williams,  the  indorsers  of  two 
several  promissory  ndtes*  The  only  count  in  the  declaration 
is  for  .money  lenMind  ludvanced  by  the  plaintiffs  to  the  de- 
fendants. 

Upon  the  plea  of  the  general  issue,  the  case,  at  the  trial, 
was,  by  consent  of  the  parties,  submitted  to  the  court ;  and 
the  above. notes  were  given  in  evidence  by  the  plaintiffs,  in 
support  of  the  action.  The  court  gave  judgment  against 
the  defendants,  and  ordered  it  to  be  certified,  in  pursuance 
of  the  stutilte  of  Ohio,  that  it  .appeared  to  the  satisfaction  of 
ttfe  court,  that  J.  Embree  had  signed  ^e  notes  on  which  the 
suit  wa^  brought  as  principal,  and  D.  Embree  and  M.  T- 
WUliams  as  sureties. 

At  the  trial  of  the  cause  thus  submitted,  to  the  court,  the 
plaintifis  having  proved  the  demand,  and  the  hand  writing 
of  the  iifdorsers  of  the  notes*  offered  the  following  evidence 
ot  the  notice  to^he  defendant  Williams,  viz.. 5'  ibat  the  nota- 
ry public,  after  the -protest  of  the  notes,  and  the  expiration 
of  the  usual  days  of  grace,  called  at  the  house  of  the  defen- 
dant Williamis,  who  resided  in  the  city  of  Cincinnati,  which 
h^  found  shut  up,  and  the  door  locked,  and  on  inquiry  of  the 
nearest  resident,  he  ^as  informed  that  the  said  Williams  and 
famrly  had  left  town  on  a  visit,  whether  for  a  day,  week,  or 
month,  he  did  not  know,  nor  did  he  inquire.  He  made  use 
of  no  further  diligence  to  ascertain  where  Mr  Williams  had 
gone,ar'whetherhe  hadleftany  personin  town  to  attend  to  his 
business.  The  witness  left  a  notice  at  the  house  pf  a  per- 
son adjoining,  with  a  request  to  hand  it  to  the  defendant 
when  he  should  return." 

The  court  being  of  opinion  that  this  evidence  was  conclu- 
sive of  legal  notice  to  charge  Williams,  his  counsel  took  a 
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bill  of  exceptions,  and- the  cause  is  now  for  judgment  before 
this  Court  upon  a  writ  of  error. 

The  only  question  fi^ich  this  bill  of  exception  presents  is, 
whether  due  diligence  was  used  by  the  defendants  in  error, 
to  give  notice  to  the.indorser  of  the  non-payment  of  these 
notes  by  the  maker  of  them  ? 

The  general  rule  of  law  applicable  to  the  subject  has  long 
been  settled ;  that,  to  enable  the  holder  of  a  btll  of  exchange, 
or  promissory  note  to  charge  the  tndorser,  it  is  incumbent 
on  him  to  prove  that  timely  notice  of  the  dishonour  of  the 
bill,  Of  of  the  non-payment  of  the  note  was  given  to  the  jn^ 
dorser,  or  if  this  could  not  be  done,  he  must  excuse  the 
omission  by  showing  that  due  diligence  had  been  used  to* 
give  such  notice.- 

If  the  partier  reside  in  the  same  city  or  town,  the  indorser 
must  be  personally  noticed  of  the  dishonor  of  the  bill  or 
note-,  either  verbally  or  in  writing ;  or  a  written  notice  tnust 
be  I^ft  «t  his  dwelling  house  or  place  of  business.  Either 
modb  is  sufficient,  but  one  or  the  other  must  be  observed 
vmless  it  is  prevented  by  the  act  of  the  party  entitled  to  the 
notice. 

In  the  cato  now^under  coiisideration,  the  banking-house 
of  the  defendants  in  error,  and  the  dwelling  house  of  the 
plaintiff  were  located  in  the  sanoe  city.  The  notary  called 
at  the  plaintiff's  house,  which  he  found  shut  up,  and  the  door 
locked.  Upon  inquiry  ot  the  nearest  resident,  he  was  informed 
that  the  defendant  with  his  family  had  left  town  on  a  visit, 
but  for  how  long  a  period  was  unknown  to  this  persfon;  no 
farther  attempt  was  made  to  ascertain  where  the  plaintiff  in 
error  was  gone,  or  whether  he  had  left  any  person  in  town 
to  attend  to  his  business.  The  question  to  be  decided  is, 
whether  under  these  circumstances  the  defendanta  are  ex- 
cused for  not  having  given  the  notice  which  the  law  re- 
quires f 

In  the  case  of  Qoldsmith  and  l^UndyBayley  on  BilU,  324, 
nde,  it  was  dedided  that  it  was  sufficient  to  send  a  verbal 
notice  to  the  defendant's  counting  house,  and  if  no  person 
be  there  in  the  ordinary  hours  of  business  to  receive  it,  it  is 
not  necessary  to  Idave  or  send-  a  written  one.    The  princi- 
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p\e  of  this  decision  is,  that  the  counting  house  of  the  defen- 
dant is  the  place  in  which  the  holder  was  entitled,  during 
the  regular  hours  of  business,  to  look  for  the  person  for 
whom  the  notice  was  intended,  or  for  some  person  authorised 
,by  him  to  receive  it;  and  that  the  omission  to  give  it,  was 
occasioned,  not  by  the  want  of  due  diligence  in  the  holder, 
but  by  the  Seiultof  the  party  who  claimed  a  right  to  receive  it. 

The  principle  here  stated  is  hot  peculiar  to  this  class  of 
contracts.  If  a  party  to  a  contract  who  is  entitled  to  the 
benefit  of  a  condition,  upon  the  performance  of  which  his 
responsibility  is  to  arise,  dispense  with,  or  by  any'aCt  of  his 
own  prevent  the  performance,  the  opposite  party  is  excused 
from  proving  a  strict  compliance  with  tne  condition. 

Thus,  if  the  precedent  act  is  to  be  performed  at  a  certain 
time  or  place,  and  a 'strict  performance  of  it  is  prevented  by 
the  absence  of  the  party  who  has  a  right  to  claim  it ;  the  law 
will  not  permit  him  to  set  up  the  non-performance  of  the 
condition  as  a  bar  to  the  responsibility  which  his  part  of  the 
contract  had  imposed  upca  him. 

The  application  of  this  general  principle  of  law  to  the 
subject  before  us,  may  be  illustrated  by  other  cases  than  the 
one  immediately  under  consideration.  The  holder  of  a  bill 
or  promissory  note,  in  order  to  entitle  himself  to  call^upon 
the  drawer  or  indorser,  must  give  notice  of  its  dishonour  to 
to  the  party  whom  he  means  to  charge.  But  if,  when  the 
notice  should  be  given,  the  party  entitled  to  it  be  absent 
from  the  state,  and  has  left  no  known  agent  to  receive  it ;  if 
he  abscond,  or  ha3  no  place  ot  residence  which  reasonable 
diligence  used  by  the  holder  can  enable  him  to  discover;  the 
law  dispenses  with  the  necessity  of  giving  regular  notice. 

So  where  tne  parties,  as  in  this  case,  residb  in  the  same, 
city  or  town,  the  notice  should  be  given  at  the  dwelling 
bouse  or  place  of  business,  of  the  party  entitled  to  claim 
it;  and  the  duty  of  the  holder  does  not  require  of  him  to  give 
the  notice  at  any  other  place.  If  the  giving  of  the  notice  at 
either  of  these  places  be  prevented  by  the  act  of  the  party 
entitled  to  receive  it,  the  performance  of  the  Condition  is 
excused. 

In  this  case,  the  notary  called  at  the  dwelling  house  of 
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the  indoner,  at  the  regular  time,  and  at  a  teasonable  hoor^ 
for  Mght  that  appears,  to  serve  the  notice,  and  found  the 
h<raie  thttt  up,  the  doors  locked,  and  the  family  absent  from 
town  upon  a  visit  of  unknown  duration  to  the  agent  of  the 
bank,  or  to  his  informer.  What  was  he  to  dol  He  was 
not  bound  to  call  a  second  time,  nor  was  he  under  any  obli- 
gation to  leave  a  written  notice;  even  if  he  could  have  found 
an  entrance  into  the  house. 

But  it  is  insisted  that  the  defendants  in  error  were  bound 
under  the  circumstances  of  this  case,  to  give  notice  to  the 
plaintiff  throujjh  the  channel  of  the  post  office;  and  the  case 
of  Ogden  vs.  Cowley,  2  Johns.  Rep.  274,  is  relied  upon  in 
support  of  this"  position. 

In  that  case,  the  notary  called  at  the  bouses  of  the  indorb* 
er,  and  of  his  deceased  partner,  for  the  purpose  of  giving  them 
notice  of  the  non-payment  of  the  note,  but  found  their  house 
locked  up,  and  on  inquiring  at  the  next  door,  was  told  that 
they  were  gone  out  of  town.  On  the  same  day,  the  notary 
put  a  letter  into  the  post  office  in  the  city  of  New  York,  ad- 
dressed to  the  defendant  and  his  partner,  informing  them  of 
the  non-payment  of  the  note,  and  that  they  were  looked  to 
for  payment.  .  It  appeared  that  at  that  time  the  yellow  fever 
prevailed  in  the  city.  The  court  decided  that  all  proper 
steps  were  taken  to  communicate  the  requisite  notice  to  the 
indorser,  and  that  the  notice  was,  of  course,  sufficient. 

It  may  be  remarked  upon  this  case,  that  the  absence  of 
the  indorsers  from  their  houses  was  probably  the  consequence 
of  a  tempcrary  removal  from  the  city,  on  account  of  the  pre- 
vailing sickness,  and  that  the  case  does  not  inform  us  whe- 
ther the  place  to  which  they  had  removed  was  known  to  the 
notary.  We  are  not  prepared  to  say,  that  in  such  a  case, 
the  parties  entitled  to  notice  were  bound  to  be  at  their  dwel- 
ling houses;  or  to  have  any  person  there  at  the  time  the  no-, 
tary  called  to  receive  notice,  and  consequently  that  their 
absence,  and  the  closing  of  their  houses  ought  to  have  ex- 
cused the  holder  from  taking  other  steps  to  communicate 
notice  to  them.  But  laying  these  circumstances  out  of  the 
case^  the  court  decided  90  more  than  that  the  steps  taken 
to  give  notice,  were  sufficient  in  point  of  law  for  that  pur- 
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.  pose ;  and  it  is  not  to  be  doubtediMit  that  they  weie  so.  They 
do  Dot-decide  that,  in  a  case  freed  from  the  cireunwtaiicea 
before  noticed,  it  was  heeearary  that  notice  to-the  indotfien 
8lu>ald  hare  been  given  thrbogh  the  post  oSce. 

Ih  the  case  of  Crosse  vs.  Smith,  1  Maide  fy  Sdw.  M5.  the 
cashier  calfed  at  the  coanting-house  of  the  drawer,  for  (he 
purpose  of  givmg  him  notice  oflhedisbonoor  of  the  bill.  He 
found  the  outward  door  open,  but  the  inner  locked.  The 
cashier  knocked,  and  made  noise  enough  to  n&ve  been  heard, 
ifany  body  had  been  wifboi  After  waiting  a  few  mmtttes, 
and  no  i^rson  appearing,  he  left  the  house,  and  took  no  fur- 
ther legal  stefp  to  give  the  notice.  It^was  intfisted,  m  oppo- 
sition to  the  sufficiency  of  the  notice,  that  a*  notice  in  writ- 
ing, left  at  the  counttng-house,  or  puiinioHkt  jH»f  q^ios  was 
necessary.  .  The  answer  given  by  the  court  wite,  that  the  lani^ 
did  not  require  either  mode  to  be  pursued.  "  Putting  a  let- 
ter in  the  posty'^says  lord  Ell^nborough,  *'  is  only  one  mode 
of  gifing  notice ;  but  where  both  parties  are  retfkling  in  the 
same  post  town,  seiiding  a  clerk  is  a  more  regular  and  less 
exceptionable  mode.**  The  decision  in^this  case,  iks  to  ttie 
sufficiency  of  the  notice,  was  tb^  tene  as  that  given  in  the 
case- of  Goldsmith  V9.  Bhmd,  before  tefeirred  to. 

The  case  of  Ireland  v$.  Kip,  10  Jokm.  R^.  490.  and  11 
Johns.  231,  was  much  pressed  upon  the  Court  in  the  argu? 
ment  of  Ihe  piresent  cause»  by  the  counsel  for  the  plaintiff 
in  error.  We  have  examined  that  case  with  gftsat  attention 
and  respect,  but  have  not  been  able  to  view*  it  in  the  same 
light  as  it  seemed  to  have  struck  the  learned  counseK  The 
place  of  residence  of  the  defendant,  the  indorser,  was  tbr^ 
and  a  half  miles  fr6m  the  post  office,  within  thd  limits  of  the 
city  of  New  York,  but  without  the  compact  p^rt  ofthe  city^  and 
without  the  district  of  any  letter'carrier.  The  cape  does  not 
state  that  the  indorser  had' any  counting-house,  tt  place  of 
buMuess  in  the  city,  at  w6ich  the  notice  could  have  been  left. 
The  only  notice  given  to  the  defendant  was  a  written  one, . 
put  into  the  post  office  in  the  city  of  New  Yi>rk,  directed  to 
the  defendant,  ai|d  stating  that  the  note  had  not  been  paid. 
The  place  ofthe  defendant's  reBidence  was  kn^wn  to  the 
clerk  ofthe  notary,  who  put  the  written  notice  lo  the  defen- 
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dint  into  the  pott  office.  The  only  qaestion  decided  by  the 
pourt  was,  that  under  the  circuoiBtances  of  that  case,  the 
Mder  of  the  note  W9M  bound  to  give  personal  notice  to  the 
defendant,  or  to  see  that  the  notice  reached  his  dwelling 
house;  and  that  merely  potting  the  notice  into  the  post  oiBEice 
was  not  sufficient. 

Upon  a  second  trial  of  the  causey  it  appealed  in  evi- 
dence, that  the  defehdaiit  had  given  directions  to  the  letter 
carriers  of  the  post  office,  to  leave  all'Ietters  that  came  to  the 
post  office  for  him,  at  a  house  in  Frankfort  street,  in  theci^ 
of  New  York ;  that  the  letter  carriers  called  at  the.  post  of- 
fice three  or  four  times  every  day,  and  took  out  and  deliver- 
ed  all  letters  left  there ;  and  that  the  defendant  usually  called 
or  sent  every  day  for  his  letters  to  the  house  in  Frankfort 
street. 

The  learned  judge  who  delivered  the  opinion  of  the  cpurt 
istated;  that,  admitting  a  service  of  the  notice  at  the  bouse 
in  Frankfort  street  would  haice  been  good  and  equivalent  to 
a  service  at  the  defendant's  dwelling  or  counting-house ; 
still,  the  delivery  of  the  notice  at  the  post  office,  unaccom- 
panied with  proof  that  it  was  actually  delivered  at  the  house, 
was  not  notice.  He  adds,  that/^  the  invariable  rule  with  lis 
is,  that  when  the  parties  reside  in  the  same  city  or  place, 
notice  of  the  dishonour  of  bills  or  notes  must  .be  personal, 
or  something  tantamount:  such  as  leaving  it  at  the  dwell- 
ing house  or  place  of  business  of  the  party,  ifabsent."  Now 
it  is  apparent,  that  the  question  which  arises  in  the  case 
under  consideration,  was  not,  and  could  not  be  decided  in^ 
the  case  just  referred  to.  The  objection  to  the  notice  in 
the  latter  case  was,  that  it  ought  to  have  been  given  at  the 
dwelling  house  of  thp  defendant,  and  could  not  be  given 
through  the  post  oi^ce,  unless  it  also  appeared  tliat  the  no- 
tice so  given  reaiched  the  dwelling  house,  or  the  house  in 
Frankfort  streiet.  No  attempt  was  made  to  give  the  notice 
in  the  former  mode,  as  was  done  in  this  case;  and  the  latier 
mode,  so  far  from  being  considered  as  tantamount  to  the 
former,  or  as  being  necessary  in  order  to  excuse  the  want 
of  personal  notice,  is  declarcKi  throughout  to  be  insufficient 
without  further  proof. 
Vol*  II.--0 


SUFSEME  OOUST. 


I  of  tin  Govt  k,  tint  Ike  4 
the  I  ill  ■■<■■!  I  ■  of  tiMi 

thefda^to  ghe  Mtaoeto  the 
meeyi 
■Kflt  of  the  co«t  bekm  ooght  to  be  I 

fne  cooaed  far  the  phintiff  io  enor  I 
wUch  he  «hntled  had  boea  leltkd  fay  thb  Cost,  ia  the 
caRofFtalkrto»etaLoB.theBMk  of  the  Uaitod  State*, 
1  PtUn,  612  ;  brt  leqaeitf  il  pr  naiwina  to  re-oigae  the  poiat, 
B  CMe  the  Govt  ifaoaU  decide  the  inl  poiat  iCewt  hiai. 
Jam  diiected  bj  the  Coait  to  o^,  thu  the  cam  lefenod  lo 
wai  well  cooadeied  by  the  Govt ;  thU  we  are  eatirely  nlM- 
ied  with  the  deciaoa  ande  ia  it,  aad  see  ao  cave  to  call 
far  m  re-offgnBeal  of  the  priadple  there  decided.] 


TUs  Gaore  came  oa  to  be  heud  oa  the  tnoKiipl  of  the 
recoid  from  the  ciicoit  coait  of  the  United  States  far  the 
district  of  Ohio,  aad  was  aigaed  by  coaaed ;  ia  coaadeiatkn 
where(%  it  is  ordered  aad  adjudged  by  this  Coait,  that  thi^ 
jadgment  of  the  said  circait  ooait  ia  this  caase  be,  aad  the 
saam  is  hereby  affinaed  with  costs. 
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Abhahaje  VaRABLa  sm  Gbobob  M'Donald,  AfTELLAtm  m. 

ThB  .PBIflnOBHT,  DiRBCTOSS  AHD  CoKFAlTir  OP  THB  BaHX  OP 

THB  Uiiitbb.8tatb^  Asppbixbes; 

The  Coart  Mt  aaido  a  cooToyaiiM  which  bad  been  made  to  defeat  the  claims  of 
creditore. 

In  proceedings  to  set  aside  a'  conveyance  of  real  estate,  made  in  fraud  of  the 
fights  of  creditors,  it  is  not  necessary  to  malie  a  inortga|(ee  of  tlie  estate  a 
party-;  lUs  rights  under  the  mo^gage  not  being  brought  into  question.   [112] 

APPEAL  from  the  circuit  court  of  the  United  States.for 
the  district  of  Kentucky. 

The,  appellees,  at  the  May  term  1822  of  the  circuit  court 
for  the  district  of  Kentucky,  obtained  adecr<se  against  Yen- 
able  and  .others,  for  the  sum  of  ^4,700  with  interest  and 
costs;  upon  which  execution  was  issued,  and  levied' by  the 
marshal  upon  367  acres  of  land  and  sundry  slaves  and  other 
property,  qamed  in  the  return,  dated.  September  2,  1822, 
shown,  as  the  marshal  says,  ^^  as  the  property  of  Abraham 
Venable,  and  not  sold  for  the  want  of  time." 

On  the  26th  of  November  1822,  the  appellees  exhibited 
their  bill,  in  which,  after  giving  a  history  of  their  case,  and 
stating  the  facts  of  the  levy  on  the  property  of  Venable  as 
above;  they  charge,  that  on  the  9th  day  ^f  February  1822, 
the  said  Venable  executed  two  several  deeds,  whereby  he 
conveyed  all  the  land,  slaves  and  effects,  which  belonged- 
to  him  to  George  M'Donald,  who  is  made  defendant :  that 
**  the  said  deeds  are  fraudulent,  intended  to  defraud  the 
creditors  of  the  said  Venable,  particularly  the  complainants, 
and  were  executed  without  any  valuable  or  legal  considera- 
tion passing  between  the  parties,  with  that  fraudulent  pur- 
pose and  intent,"  &c.  &c.  The  complainants  pray  that  the 
said.estate  and  property  be  decreed  to  be  sold  to  discharge 
the  debt  aforesaid;  for  an  injunction;  and  for  general  relief. 

The  defendant,  M'Donald,  by  his  ^nswer  admiis,  that  he 
claims  the  property  as  his  own,  by  virtue  of  a  contract,  and 
the  conveyances  which  ar^  referred,  to;  and  also  in  virtue 
of  a  mortgage  ej^ecuted  long  anterior  to  the  decree  against 
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Venable,  by  said  Venable  to  him  and  .George  Norton ;  in 
order  to  indemnifj  4bem  for  their  joint  liability,  a«  the  se- 
curity of  Venable  in  two  bonds,  the  one  as  the  adminis- 
trator of  the  estate  of  George  Adams,  and  also  as  the  secu- 
rity for  said  Venable  as  the  guardian  of  the  infant  heirs  of 
said  Adams;  states  the  probable  extent  of  that  liability;  and 
denies  all  fraud  or  intention  of  fraud. 

The  evidence  and  proceedings,  and  other  matters  in  the 
case,  are  stated  more  at  large  in  the  opinion  of  the  Court. 

The  court  bielow,  by  decree,  declared  the  conveyance  to. 
M'Donald  fraudulent  and  void,  and  directed  the  sale  of 
the  estatQ,  under  the  execution ;  subjed  howwer  to  the 
ittortgage  executed  by  the  dtfendant  Penable  to  the  de^ 
fendant  George  MDonald  and  George  J^orteuj  doled  the 
22d  May  1820,  which  deed  cf  mortgage  is  not  in  any  man- 
net  to  be  affected  by.  said  decree. 

The  defendant  below  prosecuted  this  appeal,  and  claim- 
ed to  reverse  the  same  on  the  ground : 

Ir  That  the  court  erred  in  the- decree,  in  annulling  the 
deeds  of  Abraham  Venable  to  George  MDonald. 

2.  The  dourt  ought  not  to  have  directed  a  sale  of  the 
real  «nd  jiiersonal  estate,  conveyed  by  Abraham  Venable  to 
George  M'Donald  and  George  Norton,  and  in  thmr  posses- 
sion; until  the  mortgage  was  satisfied,  or  the  condition  it 
contained  was  performed. 

3.  Want  of  parties.  No  decree  should  have  been  pro-. 
Dounced  by  which  the  interest  of  Greorge  Norton  in  the 
mortgaged  premises  could  be  affected,  as  he  was  not  before 
the  court. 

The  case  was  argued  for  the  appellants  by  Mr  Wickliffe, 
and  by  Mr  Sergeant  for  the  appellees. 

Mr  WicUifie  contelided,  that  upon  the  evidence  in  the 
cause,  it  was  manifest  that  the  liabilities  of  M'Donald  for 
Venable,  were  sufficiently  great  to  authorise  the  transfer  to 
him  of  the  whole  propdrty  conveyed  by  the  deeds  for  bis 
protection.  The  extent  and  effect  of  the  mortgage  could 
not  be  ascertained  until  the  settlement  of  the  accounts  of 
Venable,  as  guardian  of  the  children  of  Adams;  and  there- 
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foro,  the  amoant  oT  M'Domild's  liabilities  m  the  surety  of 
the  guardian^  were  undetemuDed  and  roust  remain  so  until 
that  e?eot* 

Guardians  are  appointed  by  the  county  courts  of  Ken* 
tucky,  ^nder  Uie  autliorit]^  of  the  first  sectiomof  the  act  of 
1797,,  1  Li^stt,  67S;  an^  the  court, i&re  required  ''  to  take 
go^  security  of  all  guardiajib  by  them  appointed.**  The 
act  of  1809^^  ^  IAU$U,  135,  direcU  these' bonds  to  be  taken 
in  the  name  of  the  commonwealth;  and  he  contended  that 
the  responsibility  of  the  security  was  beyond  the  penalty  in 
the,bond,j  and  to  the  whole  extent  of  the  estate  which  might 
come  into  the  hands  of  ^the^  gui^rdian^  By,  an  action  of 
^'coYenanf*  on  the  obligation,  the  liatiility  of  the  iprety 
might  be  so  extended ;  when,  if  **  debt"  was  brought  this  pe- 
nalty in  the  bond  would  ^limit  jt. 

,  2.  If  the  decree  of  the  court  had  gone  bo  further  than  to 
vacate  the  deed  alleged  to  be  fraudulent,  the  proceeding 
might  have  been  sustained.  It  was  no  matter  who  had  the 
equity  of  redemption  of  the  estate,  but  the  possession  of  the 
estate  was  important,  and  this  should  not  have  been  touched. 
A  creditor  may  protect  himself  by  the  purchase  of  property, 
which  he  knows  is  about  to  be  sold  under  an  execution. 

3.  The  decree  of  the  court,  if  carried  into  effect,  will 
take  the  possession  of  the  estate  from  George  Norten,  who 
was  not  a  party  to  the  proceedings. 

Mr  Sergeant,  fpr  the  appellees,  went  into  a  full  examina- 
tion of  the  facts  of  the  case  as  admitted  by  the  appellant 
Venable ;  and  shown,  by  the  evidence,  to  establish  fraud. 

He  deniesd  that,  upon  the  evidenqe,  the  responsibilities 
of  M^onald  exceeded  the  amount  of  th6  mortgage  executed 
to  him  and  Norten ;  and  chumed,  that  Ly  a  reference  to  the 
accounts  and  documents  exhibiting  the  amount  of  the 
estate  which  came,  or  could  come  into  the  hands  of  Venable 
as  guardian  of  the  children,  of  Adams,  it  would  manifestly 
appear  that  the  protection  of  the  surety  was,  under  that 
mortgage,  complete. 

No  decision  had  been  produced  to  show  that  the  liability  of 
the  surety  for  a  guardian  goes  beyond  the  penalty  of  the 
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bond;  and  it  ia  contrary  to  every  principle  of  law,  tiial  sacb 

^  should  be  the  fact*    A  careful  examination  of  the  ^cts  of 

the  aflsembly  pf  Kentucky,  will  make  it  evident  thataucha 

liability  does  not  exist 

There  was  no  obligation  on  the  appellees  to  make  George 
Norton  a  party.  A  mortgagor  may  convey  the  equity  of 
redemption  without  consulting  the  mortgagee*  In  this  case, 
the  decree  of  the  court  directed  a  sale  of  the  property,  sub- 
ject to  the  mortgage;  and  the  rights  of  Norton  were  not 
affected  by  this  proceeding.  The  whole  purpose  of  the  bill 
of  the  appellees  was  to  set  aside  the  conveyances  to  M'Do- 
nald,  and  the  decree  goes  no  further. 

Mr  Justice  Btort  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  Kentucky  district. 

The  Bank  of  the  United  StiCtes,  at  Lexington,  Kentucky, 
on  the  dd  <^f  July  1819,  discounted  a  note  of  the  same  date 
for  ^4700,  signed  by  one  George  Norten,  payable  sixty  days^ 
after, date,  to  one  Daniel  Halstead  or  order,  and  by  him  in- 
dorsed to  Abraham  Venable,  and  subsequently  and  severally 
indoned  by  William  Adams  and  Joshua  Norten,  .and  by  tfe^ 
latter  to  the  bank.  The  dote  was  not  paid  at  maturity,  and 
due  diligence  haying  been  used  t6obtain\the  amount  iiroai  ^he 
maker,  according  to  the  local  law;  a  suit  in  equity  was 
brought  in  the  circuit  court  in  November  182i;  against  aU 
the  indorsers  (as  is  course  by  the  local  law),  in  which  a  de- 
cree for  principal^  interest  and  costs  was  rendered  in  May 
1822.  An  execution  issued  upon  this  decree  against  the 
parties,  upon  which  a  tract  of  land  of  200  acres,  a  tract  of 
1 13  acres,  several  negroes^  and  somet>tber  personal  property 
of  Tenable,  were  levied  on,  but  the  .same  wero  notscild-;  the 
former  fbr  want  of  proper  bidders,  the  latter  on  ^iccount  of 
a  claim  set  up  to  the  same,  by  the  defendant,  George 
MDonald. 

The  present  bill,  atter  stating  th^sa  fiicts,  charges  that  on 
the  9th  of  February  1822,  Venable  made  two  deeds  to 
M'Donald,  by  which  he  conveyed  the  tracts  ^f  land  and  other 
property  to  M^Donuld,  and  that  the  same  deeds  were  colour- 
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able  fuid  fraadulent;  and  the  prayer  of  the  bill  is  that  the 
deeds  may  be  declared  fraudulent,  and  the  property  may  be 
decreed  to  be  sold ;  and  an  injunction  granted  in  the  mean 
time,  and  for  further  relief. 

The  answers  of  the  defendants,  M'Donald  and  Venable, 
deny  that  the  deeds  of  (he  9th  of  February  1822,  were  co- 
lourable or  fraudulent,  and  on  the*  contrary,  assert  theni  to 
ha^  been  bona  fide,  and  for  a  valuable  consideration. .  The 
answer  of  M'Donald  further  sets  up  a  mortgage  executed  by 
Venable  on  the  22d  of  May  1820,  to  him,  McDonald,  and  one 
C^orge  Norton,  (who  is  not  a  party  to  the  bill),  of  a  tract 
of  land  of  about  245  acres  (part  of  the  land  in  eontroversy), 
and  ofhine  negroes  (including  those  in  controversy),  to  se- 
cure .them  against  a  bond  executed  by  them  as  sureties,  with 
Venable  as  principal,  upon  his  appointment  as  guardian  of 
the  infant  children  of  George  Adams  deceased,  whose  mother 
Venable  had  since  married,  she  having  previously  adminis- 
tered upon  Adams's  estate.  The  guardianship  bond  was  in 
the  penal  sum  of  ^4000,  and  upon  the  usual  condition. 

The  cause  being  put  at  issue,  upon  the  final  hearing,  the 
court  decreed  the  deeds  of  the  9th  of  February  IS22,  to  be 
colourable  and  fraudulent,  and  ordered  the  same  to  be  set 
aside  and  annulled ;  and  that  the  plaintiffs  might  pursue  their 
judgment  and  execution  against  the  real  alad  personal  estate 
of  Venable,  as  if  the  said  deeds  had  never  been  made^  sub- 
ject however  to  the  mortgage  aforesaid,  which  was  not  in 
any  manner  whatever  to  be  tweeted  by  this  decree. 

It  is  upon  an  appeal  taken  by  Venable  and  McDonald  to 
this  decree,  that  the  cause  is  now  before  this  Court;  and  in- 
dependently of  the  merits  as  to  the  asserted  fraud,  or  good 
faith  of  the  d^eds  of  1822,  two  objections  have  been  ouuie 
by  the  counsel  for  the  appellants. 

The  first  is,  that  the  court  erred^in  directing  a  sale  of  the 
estate  conveyed  to  M'Oonald  and  Norten,,until  their  mort^ 
gage  was  satisfied,  or  the  condition  thereof  perfbrmed;  be- 
cause it  had  no  tight  to  change,  by  sale  of  the  estilte,  the 
rights  or  inter^ts  of  the  mortgagees  under  a  conveyance 
admitted  to  be  valid^  unless  by, their  consent*  This  objec- 
tion is  founded  upon  a  misinterpretation,  of  the  decree,  which 
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does  not  authorize  any  sate  to  be  made  by  virtue  of  it,  but 
merely  remoTes  out  of  the  way  the  deeds  which  obstructed 
a  sale  at  law  under  the  judgment  and  levy.  The  decree  also 
leayes  the  mortgage  wholly  untouched,  and  consequently  no 
s^le  could  prejudice  the  rights  appertaining  to  iU 
'  .  The  next  objection  is,  that  George  Norton,  the  mortgagee, 
is  not  made  a  party  to  the  bill.  But  this  objection  falls  for 
the  same  reason  as  the  preceding.  As  the  mortgage  is  not 
in  any  measure  interfered  with  by  the  decree,  if  is  wholly 
unnecessary  to  make  Norten  a  party  to  the  bill.  He  has  no 
interests  which  are  controverted  or  injured,  by  declaring  the 
nullity  of  the  other  deeds. 

The  real  question  then  is,  whether  the  deeds  of  1833  are 
fraudulent  or  not;  and  to  that  question  the  consideration  of 
the  Court  will  now  be  addressed.  The  answers  of  the  de- 
fendants, having  denied  all  fraud,  those  answers  are  entitled 
to  stand,  unless  they  are  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  and  circumstances. 

One  of  the  deeds  purports,  for  the  consideration  of  $6360 
paid  and  secured  to  be  paid,  to  convey  to  M'Donald  the  two 
tracts  of  land;  the  other,  for  the  consideration  of  $3400,  to 
convey  certain  slaves,  household  furniture,  horses,  wagons, 
hogs,  sheep,  cattle,  Slq.  and  other  stock  usually  belongiiig 
to  a  farm.  The  bill  charges  that  these  constituted  the  whole 
estate  of  Venible;  and  this  fact  is  not  attempted  to  be 
denied  in  the  answer.  Except  his  liability  as  guardian,  and 
as  indorser  of  the  note  to  tbe4>ank,  it  does  not*appear  that 
Venable  was  at  this  time  indebted  to  any  persons  whatever; 
the  fact  is  charged  in  the  bill,  that  he  was  not  under  any 
embarrassment,  and  it  is  supported  by  the  prooft. 

Here  then  is  the  case  of  a  person  upon  the  eve  of  a  decree 
being  rendered  against  him  for  a  large  sum  of  money,  which 
it  is  admitted  would  go  far  to  his  ruin-,  making  conveyances 
of  his  whole  property  real  iand  personal  to  his  brother-in-'law, 
for  an  asserted  consideration  equal  to  its  full  value.  The 
brother-in-law  is  proved  to  be  a  thrifty^  industrious  man,  but 
not  at  the  time  known  to  possess  property  sufficient  to  pay 
the  purchase  money;  having  other  pursuits ;  and  as aoon  as. 
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tile  purchase  is  nuadey.siifieriDg  the  escaie  to  rafliain  in  pos^ 
session  of  the  fermer  tenant. 

How  afld  in  what  manner,  is  fhe-t  consideratioa  pc  ^  or 
receive  1  M'Donald  in  his  answer  states  that  VenablO) 
under  the  admintstraiioflfr  of  bis- wife  on  Adhms's  estate,  and 
his  own  guardianship  of  her  infent  children,  was  indebted 
lor.  assets  received  to  the  amottbt  Qi$62&6  54;  sind  that  he, 
M'Doaald,  finding  that  Venable  had  used  this  money  and 
was  wasting  the  estate  of  his  wards,  and*was  involved  in 
dcfficiiltie^  by  his  suretyship  for  others,  &o«  with  a  view  to 
his  oiirn  safety  end  that  of  George  Norton  (who  is  now  in* 
sohenl),  fifst  tool  the  mortgage,  and  afterwards  beiiig  fear* 
ful'of  ibie  ^raate  of. the  estate,  Was  inducett  to  purchase  it, 
tbislriM  miglM  have  the  control  of  it,  and  accordingly  he  did 
pureliase  it.  .  The  manner  m  which  the  consideration  was 
pdMlmd  secured,  he  4BtsAes  to  have  been  as  follows.  He 
assumed  by  a  written  contract  given  to  Venable,  to  pay  the 
debt  due  by  Venable  to  his  wards^  when  they  came  of  age, 
and  in  the  mean  time  to  pay  annudly  a  sufficient  sum  for 
their  maintenance  and  support^to  be  allowed  in  extinguish- 
ment of  the  interest  that  might  becoaHe  ihlerMisdioitely  due. 
The  contract  itself  is  now  produced,  and  it  contains  an 
agreement  to  pay  to  thcwardtf,  not  a  specific  sum  of  money, 
but  '^  as  much  money  as  they  shall  have  a  right  to  demand 
of  Venable,  as  guaMiah,  when  they  become  of  age.*'  It 
further  contains  a.  promise  to  furnish  Venable  **  as  much 
beef,  pork,  hay,  corn,  flour,  &c.  to  the  amount  of  what  it 
shall  be  worth,  to  board,  school  and  clothe''  his  wards. 

The  residue  of  the  considei^tion  for  the  purchase,  via. 
|206d  50  cents,  M'Donald  asserts  to  have  been  paid  by  him 
in  money  to  Venable,  part  of  which  he  admits  that  he  boir* 
rowed,  but  he  does  not  state  how  much.  By  the  contract 
above  staled,  be.  was  to  pay  the  money  within  three  months 
after  the  purchase. 

Such  it  the  nature  of  the  purchase,  and  the  consideration 
as  disclosed  in  the  answer  of  M'Donald,  and  which  Venable 
in  his  .own  answer  adopts  and  supports. 

The  first  remark  that  arises  on*  this  pakrt  of  the  case  is, 
that  the  whole  consideration  stated  in  tbi^  deeds  is  ^660; 
VoL.IL— P 
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and  that  the  answers  state  the  amount  actually  paid  or 
secured  as  no  more  than  $83  v7.  This  discrepancy  is. 
utterly  unaccounted  for.  In  the  next  place,  the  debt  lis- 
sumed  to  be  due  by  Venable  to  bis  wards,  is  no  where  esta- 
blished to  have  been  reftlly  due  by  any  proofs  in  the  re- 
cord. Now,-  this  was  a  material  fact  in  the  case,  exclu- 
siyely  within  the  knowledge  and  power  of  the  defendants, 
which  they  were  bound  to  establish  by  competent  evidence^ 
and  which,  in  its  own  nature,  was  susceptible  of  proof  be- 
yond their  answers.  It  was  tttal  to  the  good  faith  of  the 
transaction.  '  The  omission  to  do  it,  would,  pf  itself,  tbtcyr 
some  doubt  upon  the  transaction.  But  ifae  proof  in  the  re- 
cord,, so  far  as  it- goes,  affords  a  strong  negative  upon  the 
assumed  debt.  The  inventory  of  George  Adains's  personal 
estate  A  only  $^032  7  cents.  His  widow  (independently 
of  |he  charges  of  administration)  was  entitled  to  one  third 
part  of  ft. .  One  of  the  children  (a  daughter)  died  early ,« 
during  her  minority;  and  without  stopping  to  inquire, 
whether  her  share  in  the  personalty  would,  not  M\  to  the 
mother,  the  remaining  sum,  deducting  only  the  mother's 
third,  left  the  sum  of  $1355  only  as  the  distributable 
shares  of  Venable's  wards.  There  is  in-  the  record  a  paper 
which  is  without  any  signature  or- proof  of  any.  sort,  which 
puts  Adams's  personal  estate  at  a  much  lower  sum  than  the 
inventory,  but  which,  by  adding  his  real  estate  at  $2200, 
and  the  rent  for  three  years,  and  the  hire  of  negroes 
and  interest,  swell's  the  aggregate  of  his  estate  to  $6286  54 
cents.  This  paper  can  be  viewed  in  no  other  light  than  a 
mere  speculative  statement;  but  if  it  were  otherwise,  it  is 
obvious  that  it  cannot  be  permitted  to  pass  as  proof  of  the 
balance  then  due  to  Adams's  children. 

Ill  the  first  placp,  the  real  estate  is^not  properly  chargeable 
to  the  account  of  the  administrator  or  guardian  merely  as  such* 

The  suggestion  is  that  it  Was  afterwards  sold  tad  the  pro- 
ceeds received  by  Venable,  for  which  he  may  be  justly  held 
accountable.  There  was  no  sale  made,  so  far  at  least  as 
we  have  any  evidence,  under  the  general  act  of  Kentucky  on 
this  subject,  passed  on  the  third  of  February.  18 J3,  and 
therefore  that  may  be  laid  out  of  the  question;  though  it  is 
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observable,  that  a  guardian  is  not  authorised  ui^ler  that  act 
to  sell  without  an  order  of  court,  and  giving  a  bond  with 
sufficient  s^ureties.  The  only  proof  of  any  authority  to  sell 
found  In  the  record  is  the  following  order:  "Fayette 
couaty,  to  writ,  April  court,  1818.  On  motion  of  Abraham 
Venable^.PatteriOD  Bain,  E.  Yieser,  and  Charles  Humphreys 
are  appointed  coinmissioners,  under  the  act  of  assembly  of 
the  last  session,  for  the  sale  of  the  estate'  mentioned  in  said 
law,  aa-be)onging  to  the  heirs  of  George  Adams  deceased^ 
situated  in  Lexipgton."  The  act  here  referred  to  is  not  in 
the  record,  but  so  far  as  we  can  gather  its  contents  by  the 
order  itself,  the  commissioners,  and  not  the  guardian  were 
authorised  to  make  the  sale.  Their  proceedings  under  the 
order  do  .not-appear.  The  dniy  evidence  is  from  a  purchaser 
at  the  sale,  who  states  that  he  bought  the  estate  at  about 
$2200,  and,  with  the  exception  of  about  j^SOO,  he  paid 
the  money  to  Venable  by  direction  of  the  commissioners. 
Whether  this  payment  was  authorised  by  the  act  is  left,  un- 
certain; and  indeed  whether  security  was  not  directed  to 
be  taken  from  the  commissioners  on  the  sale,  as  in  ordinary 
cases.  «It  is  far  from  being  certaiii  that  the  sureties  on 
Venable's  guarclianship  bond  were  liable  for  the  sum  so  re- 
ceived. But  we  may  assume  for  the  present  that  they  were. 
Then,  there  is  a  charge  of  $900  for.  rent  received  upon 
the  real  estate  for  three  years;  and  for  hire  of  negroes  tpr 
seven  years  $490,  although  the  inventory  metilions  only 
"one  negro  girl  and  child,  valued  at' $300;  and  to  com- 
plete the  amount,  a  charge  of  interest  is  added  on  the 
whole,  of  $1171  98  cents.  Now,  certainly,  there  is  no  pre- 
tence for  the  last  charge,  and  no'  justification  of  ii  by  any 
pr6of. .  The  children  were  maintained  during  this  whole 
period  by  Venable  and  his  wife ;  and  in  the  most  favourable 
view,  if  Adamses  estate  had  been  completely  settled,  the 
interest  and  income  from  the  children's  shares  of  his  whole 
estate  could  not  be  presumed  to  ampunt  to  more  than,  if  to 
so  much  as,  the  reasoriable  exjpenses  for  their  support 
and  maintenance.  At  least  .if  tb'ey  did,  that  fact  should 
have  been*  made  out  by  some  probable  evidence.  Then, 
agttiu,  the  guardianship  bond  is  in  the  penalty  of  $4000 
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only ;   and   this  circumstance  discredits   the  supppsilioi^ 
that  the  sureties  had  incurred  any  liability  beyrad  that 
amount.    The  usual  practice  is  to  take  the  penally  in 
double  the  amount  Of  the  supposed  vahie  of  the  -properlj  in^ 
fended  to  be  secured  by  it.    The  original  admiBistrtitioD 
bond  6f  Mrs  Venable  was  in  the  penalty  df  dniy  $6066fHhd 
the  inventory  of  personal  estate  of  Oeorge  Adams,  made  by 
her  on  oQit|i,  which  i»  not  Biteanpted  to  be  impugned,  coTiSrs 
but  one  ti^ird  of  tbftt  amount     Tt  has  been  8aid%at  the  bar^ 
that  by  the  lftws/>f  Kentucky,  sureties  may  be  charged  ber 
yond  the  penalty  of  itheir.  bonds,  and  to  the  same  eztcrnt  of 
liability  as  their,  pripcipi^.    If  this  were  so  it  would  di*- 
minish  the  forbe  of  any  argument  grounded  on  the  penalty^ 
though,  it.certamly  would  .not  jbstablish  that  there  was  ip 
fact  a  debt  due  to  the  cfaildrea  beyopd  that  sum.    JBot 
among  the  acts  of  Kentucky, -we  cannot  find  apy  statute 
that  leads  to  such  aconchision.    The  jact  of  23d  Jaauary 
1810,.  Gdncerning  the  bonds  of  certain  officers^  guaidiaiia, 
administrators  and  executofs,  bas«no  jiroriston,  whicbvaries 
from  the  generallaw  on  this  subject;  limiting  the  Tesj>pnsH 
bility  of  sureties  to  the  penalty  of  the  -bond*.    It  r  '*«^ly. de- 
clares that  "  an  action  in  one  case  on  such  bond  shall'  in 
no  wise  abate  or  bar  an  action  thereon  for  another  cause/' 
which  is  entirely  ponsisteni  with  a  recognition  of  the  gene- 
ral rule  of  law.     And  the  act  of  15th  January  1.811,  which 
is  supplementary  to  the  former;  and  gives  a  remedy  against 
sureties  beyond  the  penalty  of  the  bond»  is  expressly. limit- 
ed to  bonds  ^iTen  by  fnAlic  qfficera.    No  adjudged  case 
has  been  cited,  which  goes  to  establish  the  position,  that 
the  statute  of  1810  has  been^  diffc^rently  construed  by  the 
state  courts.    It  is  not  in  our  view  of  the  fiicts  a  very  ante- 
rial  consideration,  because  there  is  no  Evidence  offered, 
which  proves  that  a  debt  w^  due  to  Venable's  wards,  even 
to  the  amount  of  the  penalty.    And  in  a  case  like  the.  pre- 
sent, it  was  indispensable  for  the  defendants  to  make  out  so 
material  a  fact  with  all  due  certainty.    The  Court  cannot 
presume  it.     The  statement  already  alluded  to,  as  a  state- 
ment of  the  administration  or  guardianship  account,  con^ 
Uihs  no  deductions  whatever,  either  for  charges,  taxes,,  rer 
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pairs,  or  even  for  debts  due  from  the  intestate,  or  for  ex- 
penses incurred  for  the  children.    It  assumes  only  one  side 
of  the*  account,  and  deals  not  in  any  credits,  though  the 
presumption  of  their  existence  is  almost  irresistible. 

In  respect  then  to  this  part  of  the  assumed  'consideration 
of  the  deeds,  there  is  the  want  of  certainty  as  to  any  amount 
of  debt  due  to  the  children;  and  the  contract  given  to  secure 
to  Venable,  dees  not  ascertain  any  amount  as  due.  It  merely 
provides-  in  general  terms  that  M'Donald  shall  pay  to  the 
children  "  as  much  money  as  the^r  shall  have  a  right  to  de- 
mand," &c.  when  they  shall  come  of  age,  and  in  the  inter- 
.mediate  time  they  are  to  receive  an  ^amount  sufficient  for 
their  support  and  maintenance.  Even  this  contract  is  left 
wholly  without  any  mortgage  or  other  security  for  its  fulfil- 
ment, either  to  Venable  or  to  the  children ;  and  Venable 
strips  himself  of  his  whole  estate,  and  relies  exclusively  upon 
the  good  faith  and  solvency  of  M'Donald,  to  extricate  himself 
from  all  future  difficulties.  Such  a  case  may  exist ;.  but  it 
must  involve  some  suspicion,  when  the  party  who  resorts  to 
such  measures,  has  a  demand  hanging  over  him,  which  goes 
deeply  to  affect  bis  solvency  and  his  interests,  and  qiay  fur- 
nish another  and  cogent  motive  for  the  transaction.  ^ 

The  provision  in  this  contract  for  the  support  and  main- 
tenance of  the  children,  is  somewhat  extraordinary,  and  of  a 
very  indefinite  nature  and  extent.  .  M'Donald  agrees  to  de- 
liver to  Venable  '^  c$  muek  beef,,  pork,  hay,  corn,  flour,  &c. 
to  the  amount  of  what  it  shall  beworihj  to  board,  school, 
and  clothe"  them.  So  that.evdn  th^  amount  is  not  fixed, 
and  is  to  depend  upon  the  future  pleasure  ,of  the  oarties.. 
In  ease  of  a  real  purchnjie,  such  a  provision  could  not.be 
expect/od,  even  though  it  went  merely  to  keep  down  the  ac- 
cruipg  interest ;  and  in  the  present  case,  it  is  not  by  jts  terms 
confined  even  within  that  limit.  The  cqntract  itself  is  not 
avowed  upon  the  face  of  the  deeds,  and  must  be  deemed  a. 
mere  private  and  secret  bargain,  to  be  kept  back  by  the 
parties. 

Then,  again,  «s  to  the  remaining  cash  payment  of^SOfiO  50 
cents.  The  bill  direqtiy  charges  that  it  was  a  mere  formal 
payment,- and  lliat  the  '*  money  was  by  the.sfiid  Venable  re- 
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tamed  back  to  M'Dooaldi  or  to  the  person  of  whom  MDonald 
borrowed  it."    The  answer  of  McDonald  admits  that  a  part 
was  borrowed ;  but  bis  denial  of  its  retani  is  couched  in 
terms  of  an  ambiguous  purport.    He  says  that  the  sum  of 
$2060  50  cents  "was  paid  by  this  defendant  in  the  presence 
of  Moses  S.  Hall,"  &c.    That  he  "  borrowed  a  portion  of 
the  money  to  enable  him  to  mfdLe  the  cash  payment.    That 
it  was  paid  by  him  to  his  co-defendant  (Venable)  in  good 
faith,  and  that  no  part  of  it  was  returned  to  him  bg  said 
VmdbU^  nor  did  this  defendant  receive  any  part  of  said 
money  back  from  said  Venable  by  any  fraadulmU  conifir 
vanot^  as  the  complainants  have  falsely  alleged."    Venable 
in  his  answer  says,  "  that  the  said  sum  of  money  was  paid  to 
him  by  his  co-defendant  (M'Donald)  in  goodfaithy  and  that 
no  part  of  it  was  returned  by  kim  to  his  co-defendant."  Now 
ft  is  remarkable^  that  neither  of  these  answers^  in  terms^  de- 
nies that  the  money  so  borrowed  was  returned  back  to  the 
person  of  whom  it  was  borrowed,  which,  is  the  gist  of  the 
charge  in  the  bill ;  nor  does  M'Donald  deny  that  he  received 
it  back ;  but  only  that  it  was  not  returned  to  him  by  Venable. 
Nor  are  these  allegations  thus  loose,  from  mere  accident  or 
carelessness.    On  the  contrary,  the  proof  is  direct,  that  the 
money  borrowed  was  returned  to  M'Donald,  and  was  by  him 
returned  to  the  lender:    Moses  S.  Hall,  in  his  testimony, 
says  he  was  present  when  the  money  was  paid,  end  it  was 
handed  to  Mrs  Venable.    William  Acbison  testifies  that 
M'Donald  told  him  that  the  next  morning  after  the  inoney 
Has  paid,  Mrs  Venable  was  at  his  house  with  the  money, on 
her  way  to  town  to  deposit  it  in  bank,  and  he,  M'Donald, 
borrowed  it  of  her  and  returned  it  to  Hendley  (the  lender) 
the  same  day.    Hendley  himself,  in  his  testimony,  says^ 
"M'Donald  came  to  me  and  told  me  that  he  had  maae  a 
purchase;  that  I  was  a  man  of  tolerable  good  sense,  I  could 
4eU  by  a  Uttte^  what  a  good  deal  tneani;  and  observed  that 
he  wished  to  borrow  of  me  $1000,  which  I  loaned  him,  and' 
stated  he  would  return  it  in  a  few  days.    He  observed  that 
Venable  was  embarrassed  by  a  debt  on  aocauni  ofNarteihy 
and  that  he  had  bought  him  oui  of  every  species  qf  property ^ 
and  that  he  wanted  the  money  to  pay  him.    He  also  offered 
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me  «  mortgage  on  a  negro  man  and  a  tract  of  land  for  tbe 
payment  of  the  money,  bat  I  declined  reeeii^ing  any  securityi 
&c.  becaufle  I  expected  to  receiye  the  money  back  in  a  few 
days.  I  took  a  memorandum  of  the  amount  and  numl>er8'of 
the  different' notes  loaned  him,  thinking  it  was  poeMle  i 
9houU  receive  the  eafne  nates  back^  fyc.  In  about  three  at 
four  daye  I  received  fi^&n  ecAA  McDonald  the  same  natee 
back  again.  M1>onald  stated  to  n.^,  that  he  was  security 
for  Venable,  as  guardian  of  Mrs  Vehable's  children,  to  thu 
amount  of  $3000  or  $4000,  and  that  he  made  this  purchase 
to  secure  himself.*'  In  point  of  fact,  independently  of  the 
purchase,  as  we  have  already  seen,  he  had  a  mortgage  on 
the  same  estate  as  security  for  that  very  liability.  But  it  is 
impossibly  ta  wink  so  hard,  as  not  to  perceive,  that  if  thi^ 
statement  be  true,  and  it  is  no  where  contradicted  or  denied, 
the  borrowing  of  the  money  was  merely  to  exhibit  before 
witnesses  a  formal  payment,  and  that  there  was  no  real  bona 
fides  in  this  part  of  the  transaction.  It  was  an  attempt,  fruit- 
less, as  the  event  has  shown,  to  throw  a  colourable  gloss 
over  the  real  transaction. 

How  this  other  part  of  the  purchase  mbiiey  was  obtainedi 
is  not  proved  by  the  defendants,  although  there  is  some  hear- 
say  evidence  that  other  money  was  borrowed;,  but  the  an- 
swers of  the  defendants  furnish  no  statement  pf  the  amount. 

There  is  also  testimony  in  the  case  from  several- witnesses, 
of  the  confessions  of  Venable,  as  to  the  object  of  the  deeds^ 
and  of  subsequent  acts  of  control  over  the  estate  to  some 
extent,  from  which  unfhyourfible  inferences  have  been  de- 
duced at  the  argument  against^the  validity  of  the  deeds.  It 
has  been  said  at  the  bar,  that  these  confessions  and  acts, 
being  subsequent  to  the  execution  of  the  deeds,  ought  not 
.to  be  permitted  to  prejudice  the  title  of  M'Donald,  and  are 
not  evidence  to  bind.  him.  It  is  true,  that  neither  the  acts 
nor  confessions  of  a  grantor,  under  such  circumstances,  are 
admissible  to  defeat  the  (itle  of  the  grantee.  But  they  are 
certainly  admissible  to  disprove  the  answer  of  the  grantor^ 
when  he  is  a  party  to  the  bill.  •  If  ^ey  discredit  his  answer, 
they  withdraw  from  the  case  all  the  influence  which  his  con- 
currence in  the  statement  of  the  grantee  would  otherwise 
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have;  and  to  this  extent  they  have  a  bearing  upon  the  whole 
merits  of  the  case;  but  not  beyond  it.  Upon  examination  of 
these  confessions,  they  certainly  exhibit  some  misgivings  on 
the  part  of  Venable,  and  some  proof,  that  the  sale  of  the 
estate  was  to  defeat  the  debt  due  by  him  to  the  bank,  as 
security  of  Norton.  The  acts  of  control  by  Venable  over 
the  estate  are  more  equivdcaP;  aiKr>  but  for  his  subsequent 
liberal  participation  in  all  the.($|[oducd  of  the  estate,  would, 
perhaps  of  themselves,  not  be  veiy  significant  As  the  case 
is,. they  cannot  but  have  some  weight. 

Upon  the  whole,  without  going  more  at  large  into  the 
case,  tbe  circumstances  are  such,  that  it  appears  to  us  these 
deeds  >vere  not  bona  fide  and  for  a  valuable  consideration, 
and  therefore  they  were  properly  set  aside  by  the  circuit, 
court.  Looking  to  the  nature  of  the  -transaction,  the  assumed 
confederations^  the  relation  and  circumstances  of  the  parties, 
the  impending  decree,  the  sweeping  extent  of  the  deeids, 
the  non-disclosure,  on  the  face  of  them,  of  the  real  c6nsider-«> 
ations,  the  objects  of  the  collateral  and^secret  contract^  the 
very  great  doubt. as  to  what  was  due  to  the  children,  and  the 
ambiguous  explanations  of  the  parties ;  we  think  the  pre- 
sumptions are  so  strong  against  the  validity  of  the  deeds, 
that  they  ought  not  to  be  supported. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


•This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  ^ourt  of  the  United  States  for  the 
district  of  Kentucky,  and  was  argued  by  counsel ;  on  coo-^ 
sideration  whereof,  it  is  considered,  ordered  and  decreed  by 
this  Court,  that  the  decree  of  the  said  circuit  court  in  this 
cause  be,  and  the  same  is  hereby. affirmed,  with  costs. 
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Tub  pRBsxsEirr,  DntBoroRs,  and  Ookpaiiy  or  ibs  Bakk  oit  tbb 
Unitxd  8tati»,  PlAinTsnra  m  kbror  m.  TjapnAfl  Gobcosam, 

DSFEBDAIVT  IR  EBSOR. 

Notice  to  the  indoraer  of  a  promfnoiy  note  of  noo*|ugj[neDt  bjr  the  drawer- 
C.  the  indoraer  of  the  note,  at  the  time  it  fell  due,  lived  in  a  hou.e  in  George- 
town, except  the  lower  front  room,  which  was  occupied  aeparately,  as  \  store, 
by  olM  of  his  sons.  There  was  a  separate  entnnce.to  the  dweliii^p  part  of.  the 
'house  through  an  alley  or  pawage»  apart  from  the  store,  which  1^  to  Che  upper 
rooms,  and  back  buildings,  and  yard  of  the  house.  The  soo  of  0,  who  occupied 
(he  store,  bad  a  dwelling  house  separate  from  the  store.  C.  was  at  that  time 
post  master  of  Georgetown,  and  kept  the  post  oifice  in  another  part  of  the  towti ; 
wharis  be  usually  transacted  hb  private  business  as  well  a9  that  of  his  ofliee. 
C.  had  no  concern  in  his  son's  store,  but  he  was  frequently  about  the  door. 
Until  he  took  chtirge  of  the  post  office,  which  was  a  yter  before  the  note  fell 
due,  wrlUen  communicitions  and  notices  for  him  were  sometimes  left  i^t  «he. 
store,  and  were  carrijsd  by  another  of  his  sons,  unless  when  he  forgot  it,  to'hilA. 
After  C.  took  possession  of  the  post  office.  If  notices  had  been  left  at  the  store 
for  C,  the  bearer  of  them  would  have  been  directed  to  take  them  to  the  post  of- 
fice; or  they  woiild  have  been  delivered  to  him  by  his  son  at  the  post  office,  if 
recollected,  or  if  they  had  been  seen  when  left  at  the  stpre.  The  notaiy  slated 
that  he  believed  the  notice  of  non-payment  of  the  note  was  left  at  the  stmo,  be- 
cause he' thought  that  he  had  (requently  notices  to  give  to  the  ciefendant, 
and  was  in  the  habit  of  leavhig  them  at  the  store,  and  he  never  had  been  In  the 
dwelling  house,  or  in  the  passage  or  alley..  Held,  that  this  notice  waanotauA- 
cient  of  non-payment  of  the  note,  to  charge  C.  with  a  liability  to  mv  the 
note. 

If  notice  of  the  non-payment  of -a  note,  although  left  at  an  improper  place,  wall 
nerertfaeless,  in  point  of  fact,  received  in  due  time  by  the  indorser,  and  so  proved, 
or  could  from  the  evidence  In  the  cause  be  properly  presumed  by  the  jury;  it  is 
sufficient  in  point  of  law  to  charge  the  indorser.    [J  32] 

Presumptions  from  evidence  of  the  existence  of  particular  (acts,  are  in  ma^y 
casai.  If  not  in  all,  mixed  questions  of  law  an^  Act.  If  the  evidence  )>e  irrele- 
vant to  the  fact  uislsted  upon,  or  be  such  as  cannot  foirly  warrant  a  jury  in  pre* 
sucoing  it,  the  court  is  so  for  from  being  bound  to  instruct  them  that  they  are  at 
liberty  to  presume  it ;  that  tney  would  err  in  giving  such  an  instruction.    [183] 

ERROR  to  the  circaii  court  of  Washington  county  in  the 
district  of  Columbia. 

In  the  circuit  court,  the  plaiatifTs,  as  indors^rs  of  the  bank 

of  Columbia,  instituted  this  suit  against  the  defendant,  as 

indorser  of  a  promissory  note,  dated  *'  Georgetown,  May  6th, 

1819,-  foi  ^3700,  arawn  by  Daniel  Reintzel,  and  payable  at 
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mxty  days  to  the  order  of  th^  defendant.  The  note  was 
protested,  wbeoH&t  maturity,  by  order  of  the  bank  of  Co- 
lumbia the  holders. 

The  plaintiffs  gave  in  evidence  the  protest  of  the  note, 
stating,  "  that  payment  thereof  had  been  duly  demanded  of 
the  maker,  on  the, third  dky  of  grace,  and  refused,  land 
the  unuxl  notice  qf"dishbnotfr  Ifft  next  day  at  the  stare  of 
Jarnfis  Corcoran^  {the  son  of  the  defendant)  in  Georgetoum.^^ 
Two 'Written  papers  werb  al^so  put  in  evidence;  one  a  l^t- 
t^  from.  Thomas  Corcoran  the  defendant,  dated  at  George- 
town, May  8tb,  1822,  and  addressed 'to  "O.  Krutz,  cashier, 
^.c."  saying,  ^'  Mr  Rind  having  called  on  me  on  the  subject 
of  Mr  Reintzel's  notes,  I  have  no  hesitation  in  saying,  £hai 
I  will  not  take  any  advantage  of  the  limitation  act,  for  my 
indorsement  on  the  note  of  $3700,  dated  6th  May  1819, 
and  the  note  of  $400,  dated  27th  May  1819;  the  other  note 
I  have  no  knowledge  of,  and  will  call  at  bank  to  morrow  for 
some  explanation  of  it." 

^  Also  a  warrant  of  attorney  in  blank,  dated  December  14th, 
I824<  authorizing  the  docketing  of  suits  at  the  ensuing  term 
for  the  use  of  the  bank  of  the  United  States,  on  these  notes 
of  Daniel  Reintzel,  viz.  two  of  $400  each,  and  one  of  $3700, 
all  due  in  1819. 

This  paper  was  sent  to  the  defendant  for  his  signature,  by 
Mr  Richard  Smith,  the  cashier  of  the  bank  of  the  United 
States,  and  the  defendant  addressed  to  him  the  following 
letter. 

*'  Dear  sir ; — If  Mr  Reintzel  should  not  be  able  to  satisfy 
the  bank  before  court,  and  they  determine  to  bring  suit,  I 
will  instruct  and  authorise  Robert  Dunlap,  esq.  to  docket 
the  case  for  me.  December  16th,  1824.  Thos.  Corcoran." 

Benjamin  F,  Mackall,  the  notary  who  made  the  protect, 
was  examined  on  the  trial,  and  produced  his  notarial  book, 
in  which  he  recorded  all  his  protests,  and  in  which. he  had 
entered  the  protest  of  the  note  upon  which  this  suit  was 
brought.  He  stated  "that  the  demand  and  notice  were 
made  and  entered  in  the  book,  and  that  although  he  had  no 
Recollection  in  relation  to  these  notes,  he  believed  the  demand 
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and.the  wAicethereof  were  made  as  stated  in  the  book;-  that 
at  the  time  of  the  demaikl  and  notice  of  the  notes,  the  de- 
fendant lived  in  a  house  in  Georgetown,  except  the  lower 
front  room  thereof,  which  was  occupied  separfitely,  as  a 
store^  by  one  James  Corcoran,  the  son  of  Uie  defendant. 
There  was  a  separate  entrance  to  the  dwelling  part  of  the 
house,  occupied  by  the  defendant,  through  an  alley  or  pas- 
sage apart  from  the  store,  which  led  to  the  upper  toomx 
apart  from  the  house:  and  he  believes  the  notice  of  the  note 
was  left  by  him  at  the  store,  because  he  thinks  he  frequently 
had  notices  to  give  to  the  defendant,  and  was  in  the  habit 
of  leaving  them  at  the  store,  and  he  never  was  in  (he  dwelling 
part  of  the  iiouse  occupied  by  the  defendant,  nor  in  the 
passage  or  alley. 

It  was  al^  proved  that  James  Corcoran,  the  son  of  the 
defendant,  who  occupied  the  store  at  the  period  referred  to 
by  the  notary,  had  a  family  and  a  dwelling  house  apart  from 
the  store.  The  defendant  at  the  time  of  the  protest  of  the 
note,  was  post  master  of  Georgetown,  and  kept  the  post'of- 
fice  in  another  part  of  the  town ;  where  he  transacted  his  pri- 
vate business,  as  well  as  the  business  of  his  office,  and  had 
no  concern  in  the  stXMre.  The  defendant  was  often  at  the 
door,  and  about  the  door  of  the  store.  Another  son  of  the 
defendant's,  a  single  roan,  was  concerned  in  the  store ;  he 
lived  with  the  deieQdant  in  the  house,  until  some  time  in 
February  1819,  when  he  left  his  father's  family,  but  con- 
tinued his  connection  with  the  store.  It  was  also  proved  by 
James  Corcoran,  that  until  1818,  when  the  defendant  took 
charge  of  the  post  office,  written  coinmunicatiops  and  no- 
tices for  the  defendant  were  sometimes  left  at  th^  store,  or 
at  the  dwelling  part  of  thd  house;  sometimes  the  persons 
bringing  such  notices  were  directed  to  take  them  into  the 
house,  and  sometimes  he  took  them  at  the  stor^  'iind  then, 
unless  he  forgot  to  do  so,  as  he  sometimes  did,  he  delivered 
them  to  the  defendant.  After  his  father  took  the  post  office, 
if  he  had  known  that  such  communications  or  notices  had 
been  left  at  the  store,  he  would^  have  directed  the  pehons 
who  called  with  them  to  take  them  to  the  post  officls ;  or,  if 
going  there,  he  would  have  taken  them,  alid  unless  he  forgot, 
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would  have  delivered  them  to  the  defendant;  but  he  had  no 
recollection  of  such  fact  having  occurred.  When  the  de- 
fendant took  charge  of  the  post  office,  that  became  the  place 
where  notices  and  communications  were  usually  left;  and 
where  he  transacted  his  business,  both  private  and  official,  as 
post  master  and  magistrate.  The  witness  stated  that  he  had 
no  recollection  of  a  notice  of  the  protest  of  the  note  in  suit 
having  been  left  at  tne  store. 

The  store  never  was,  before  or  after  the  defendant  took 
the  po^t  office,  his  place  of  business,  or  the  place  "ppointed 
for  the  delivery  of  notices  or  other  communications  for  the 
defendant. 

The  defendant's  counsel  prayed  the  court  to  instruct  the 
jury;  that  if  they  found,  from  the  evidence,  that  the  said  no- 
tices were  left  at  the  store  of  the  said  James  Corcoran,  oc- 
cupied by  hfan  separately  from  the  dwelling  part  of  the  house 
occupied  by  the  defendant  as  stated  in  the  evidence,  the  no^ 
tice  is  not  sufficient  to  charge  the  defendant  in  this  action, 
and  the  jury,  on  ibe  said  evidence,  ought  to  find  for  the  de- 
fendant on  the  first  issue ;  which  instruction  the  court  gave; 
And  the  plaintifis  by  their  counsel  prayed  the  court  to  in- 
struct the  jury,  that  if  they  found  from  the  evidence,  that 
notwithstanding  the  notices  were  left  at  the  room  occupied 
as  a  store  by  James  Corcoran,. yet,  that' the  said  s^ore  was 
the  place  where  notices  for  the  defendant  were  generally 
left,  add  that  the  notices  in  the  case  of  these  not^s,  were 
duly  rece' ved  by  the  defendant;  then  their  being  so  left  at 
said  Qtore,  does  not  defeat  the  plaintifb'  right  to  recover, 
provided  the  defendant  received  said  notices  in  due  time. 
And  that  their  said  papers  read  in  evidence  by  the  plaintiffii, 
and  signed  and  giv6n  to  the  plaintiffs  by  the*- defendant,  as 
above  stitted,  are  coippetent  evidence  from  which  the  jury 
may  infer  that  the  defendant  did  duly  receive  the  said  no- 
tices; which"  instructions  the  court  refused  to  give. 

The  plaintiffs  by  their  counsel  excepted  i6  the  instruction 
given  by  the  court,  upon  the  prayer  of  the  defendant ;  and  to 
the  refusal  of  the. court  to  instruct  the  jury  as  required  by 
tbem ;  and  the  case  was  brought  up  upon  the  bill  of  excep- 
tions to  this  Court. 
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The  counsel  for  the  plaintiffs  contended  that  the  court 
erred 
.  I.  In  granting  the  defendant's  prayer. 

1.  Because  the  plaintiff?  used  due  diligence. 

2.  Becau9e,  if  not,  it  took  the  whole  case  from  the  jury, 
and  directed  them  to  find  for  the  defendant,  on  the  whole 
evidence,  thus  excluding  any  inference,  they  might  have 
drawn  from  the  evidence,  that  the  defendant  duly  received 
the  notice. 

II.  In  refusing  the  plaintiffs'  prayer ;  because, 

1.  The  papers  mentioned  in  it  were  competent  evidence, 
from  which  the  jury  might,  or  not,  have  inferred  thlt  the 
notice  was*dnly  received  by  the  defendant. 

2.  Because,  if  not,  it  took  lironfi  the  jury  the'  right  of  in- 
ferring from  the  whole  evidence,  that  the*  store  of  James 
Corcoran  was  the  place  where  the  defendant's  notices  were 
generally  left;  and  that  this  notice  was  duly  received  by 
him. 

The  case  was  argued  for  the  plaintiffs  by  Mr  Lear  and 
Mr  Sergeant;  and  by  Mr  Jones  for  the  defendant. 

For  the  plaintiffs  in  error  it  was  argued,  that  the  declara- 
tion of  the  notary,  that  **he  believedr  he  had  left  the  notice 
at  the  store,  was  sufficient  evidence  6f  the  fact  to  be  left  to. 
the  jury.  The  many  notarial  acts  hd  had  to  perform,  ren- 
dered a  distinct  recollection  of  each  impossible.  The  suit 
upon  this  note  was  delayed  for  the  benefit  of  the  defendant; 
and  if  the  recollection  of  the  notary  is  indistinct,  it  should 
not  evail  the  defendant.  Bank  of  North  America  vs.  Potter,  4 
Doll.  127.    Miller  va.  Hackley,  5  Johns.  375. 

As  to  due  diligence,  a  general  rule  has  been  established, 
and  a  non-cpmpliance  with  this  rule  is  claimed  to  be  negli- 
gence. But  the  rule  has  exceptions  in  some  cases,  and  upon 
the  same  principles  #faich  are  applied  in  other  cases.  Ill 
the  case  of  the  Bank  of  Columbia  vs.  Lawrence,  1  FeterSj 
576,  the  Court  have  said  that  the  rule  must  not  be  such  as 
will  clog  commercial  pperations. 

It  is  no  part  of  the  contract  between  the  indorser  and  the 
holders,  tbkt  be  shall  give  him  notice  of  the  drawer's  default, 
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bat  the  law.  has  made  it  necessary.  The  notice  is  to  inform 
the  indorser  that  the  holder  looks  to  him  for  payment ;  bat 
it  is  not  indispensable  that  the  notice  shall  reach  him,  if  rea* 
so^able  diligence  has  been  used  to  accomplish  the  object. 
If  notice  was  actually  received,  and  so  proved,  the  mode  by 
wl^ich  it  cama  to  the  possession  of  the  indorser  is  unimpor-* 
tant  This  Court  have  said  in  the  case  referred  to,  that  a 
person  may  have  two  places  at  which  notices  directed  to 
him  may  be  left ;  and  in  this  case  the  defendant  had  a  dwell- 
ing, and  an  office  of  business,  the  post  office.  The  notice 
was  left  at  the  former,  in  a  store  where  he  frequently  was; 
whjere  notices  left  for  him  might  reach  him  through  Us  son, 
and  from  which  it  may  be  inferred  they  did  reach  him.  The 
front  door  of  the  house  was  the  door  of  the  store,  and  to  that 
^oor  all  who  did  not  know  that  the  alley  had  been  made  the 
'  main  entrance  would  go;  and  the  notary  states  he  has  fre-t 
quently  left  notices  there,  without  complaint,  for  the  defen- 
dant, but  he  had  never  been  in  the  alley.  If  the  notice  had 
been  delivered  to  a  servant,  the  notary  going  up  the  alley, 
it  would  have  been  said  that  the  store  was  the  proper  place, 
as  there  notices  had  been  left.  The  objection  is  one  so  nice, 
as  to  take  away  its  force  or  application. 

It  is  not  a  rule,  that  it  is  indispensable  that  the  notice 
shall  be  the  best  the  case  admits  of;  for  personal  notice  is 
always  the  l)est,  but  this  is  not  always  required. 

The  reply  of  the  defendant  to  the  application  made  to 
him  in  1819  by  the  cashier,  is  sufficient  to  authorise  the  in- 
ference that  he  had  notice.  Upon  this  testimony,  and  the 
parol  evidence,  th&iquestion  of  notice  should  have  been  left, 
to  the  jury.  12  East,  433.    2  Johns.  Cases^  337. 

The  courts  of  Massachusetts  have  decided  that  a  waiver 
of  notice  may  be  inferred  from  many  acts*  4  Mass.  246. 
6  Mass.  449.     9  Mass.  155.  159. 

The  plaintiffs  had  a  right  to  submit  the  evidence  to  the 
jury,  and  they  might  have  inferred  notice;  and  when  the 
court  assumed  to  decide  upon  its  insufficiency  they  invaded 
the  province  of  the  jury  and  erred. 

Mr  Jones,  for  the  defendant,  stated  that  the  question  raised 
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in  this  case  goes  to  the  whole  foundation  of  commercial  law. 
The. liability  of  the  indorser  of  a  note  is  contingent,  and  it 
is  essential,  as  one  of  the  requisites,  to  charge  him  to  give 
him  notice.  There  are  cases  in  which  some  of  the  pre- 
requisites have  been  dispensed  with ;  but  there  are  certain 
acts  which  are  indispensable.  The  rule  is  universal,  that 
the  notice  shall  be  the  best  the  case  admits  of;  and  it  iy  only 
in  cases  where  there  are  difficulties  in  giving  notice,  that 
questions  have  arisen  as  to  the  mode  in  which  it  should 
have  been  given.  If  a  party  has  a  place  of  business,  notice 
must  be.  left  there;  if  he  has  two,  one.  or  both  maybe 
adopted. 

In  the  case  before  the  Court,  there  was  a  notorious  place 
of  business,  the  post  office ;  in  which  the  defendant  was  post 
master,  and  a  dwelling.  In  .such  a  case  there  is  no  ground 
for  equivalent  notice.  It  is  not  preten<fed  that  the  notary 
was  ignorant  of  the  facts. 

The  claim  to  support  the  notice  on  the  ground  that  it  was 
left  at  the  store  of  the  son  of  the  defendant,  cannot  be  main- 
>  tained.  The  son  was  as  a  stranger  would  have  been,  for  the 
law  does  not  look  at  those  relations.  Nor  was  it  of  any  con- 
sequence that  the  store  was  indcr  the  same  roof  with  the 
defendant's  dwelling;  to  all  the  purposes  of  this  case  it  was 
the  same  as  if  it  had  been  entirely  separate. 

-Nor  does  the  testimony  which  alleges  that  notices  were 
sometimes  left  at  the  store,  strengthen  the  cases,  as  it  is  not 
shown  that  the  defendant  ever  recognized  such  proceedings. 

Where  notice  is  not  sent  in  the  regular  mode,  the  law 
presumes  it  would  not  rfeach  the  party;  and  here  the  court 
were  called  upon  to  tell  the  jury,  that  if  they  believed  the 
notice  reached,  the  defendant,  they  could  infer  notice,  and 
they  were '  required  to  say  the  notice  was  regular.  This 
refusal  was  proper. 

'  The  written  evidence  shows  nothing  from  which  tne  jury 
could  infer  notice.  When  the  defendant  agreed  to  waive 
the  statute  of  limitations,  it  was  a  declaration  that  he  would 
not  waive  any  other  defence;  His  whole  object  in  this 
arrangement  was  to  benefit  the  drawer,  and  he  is  not  to>  be 
supposed  to  have  intended  to  prejudice  his  own  rightfi. 
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Mr  Justice  Washi^tom  delivered  the  opinion  of  Ihe 
Court. 

This  case,  comes  up  by  writ  of  error  -from  the  circuit 
court  for  the  district  of  Columbia  and  county  of  Wasbingtonv 

The.  suit  was  brought  by  the  plaintiffs  in  error  against 
the  defendant,  as  the  indorser  of  a  promissory  note  of 
Daniel  Reintzei  for  $3700,  payable  60  days  after  date,  and 
4ated  the  6th  of  May  1819^  The  only  question  in  the  cause 
turns  upon  the  sufficiency,  of  the  notice  to  the  defendant, 
the  circumstances  attending  which  appear  in  a  bill  of  ex- 
ceptions taken  by  the  plaintiffs  to  the  opinion  of  the  court. 
From  this  it  appears,  that  the  plaintiffs  gave  in  evidence  a 
letter  from  the  defendant  to  the  cashier. of  (he  bank  of  Co- 
lumbia, where  this  note  was  discounted,  bearing  date  the 
8th  of  May  1822;  in-which  the  writer,  after  mentioning  thai 
be  had  been  .applied  to  on  the  subject  of  Reintsel's  notes, 
says,  *^  I  hiive  no  hesitation  in  saying,  that  I  will  not  take 
any  advantage  of' the  limitation  act  for  my  indorsement  on 
the  note  of  $8700,  dated  6th  of  May  1819,  and  the  note  of 
$400,  dated  27th  May  1819;  the  other  note  I  have  no  know* 
ledge  of,  and  will'  call  at  the  bank  tomorrow  for  some  exr 
pianation  of  it." 

These  notes  having  been  transferred  to  the  bank  of  the 
United  States,  the  cashier  of  that  bank,  on  the  14tb  of  De- 
cember 1824,  sent  to  the  defendant  a  paper  fidr  the  signa- 
ture of  himself  and  Reintzei,  containing  a  general  autho- 
rity to  some  attorney  to  docket  suits  against  them  at  ihe 
next  ensuing  term  of  the  court,  in  the  names  of  the  presi-' 
dent,  directors  and  company  of  the  bank  of  the  United 
States,  for  the  use  of  that  bank,  and  of  the  United  States, 
on  three  notes  of  Daniel  Reintzei,  two  of  $400  each,  and 
one  of  $3700,  all  due  in  1819.  On  the  back  of  this  note 
was  indorsed  the  following  address  signed  by  the  defendant, 
viz.  <f  Dear  Sir;<^If  Mr  Reintzei  should  not  be  able  to 
satisfy  th^  bank  before  the  court,  and  they  determine  to 
bring  suit,  I  will  instruct  and  authorise  Robert  Duniap  to 
docket  the  case  for  me.  '  December  16th,  1824." 

The  plaintiffs  proved,  by  the  notary  who  made  the  pro- 
test of. this  note,  who  produced  at  the  trial  his  notarial 
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book,  10  which  he  recorded  all  his  protQste,  and  in  which 
he  had  entered  ttie  protest  of  the  note  in  question,  and  the 
demand  and  notice ;« that  the  said  demand  and  notice  were 
made  and  entered  in  the  said  book,  and  that  although  he 
bad  no  recollection  in  relation  to  these ;  yet  he  believed  the 
demand  and  thd  notice  thereof  were  made,  as  stated  in  his 
said  book.  He  fiirther  stated,  that  at  the  time  of  the  said 
demand  and  notice,  the  defendstnt  lived  in  ja  house  ia 
Georgetown,  except  the  lower  front  room  thereof,  which 
was  occupied  separately  ais  a  store  by  James  Corcoran^  his 
■on.  That  there  was  a  separate  entrance  to  the  dwelling 
parUof  the  house,  occupied  by  the  defendant,  through  an 
alley. or  passage  apart  from  the  store,  which  led  to  the 
upper  rooms  and  back  building  and  yard  of  the  house;  and 
that  be  believed  the  notice  was  left  by  him  at  the  said  store, 
because  he  thought  that  he  had  frequently  notices  to  give  to 
the  defendant,  and  was  in  the  habit  of  leaving  them  at  the 
stoire;  and  never. was  in  the  dwelling  part  of  the  house  oc- 
cupied by  tbe  defendant,  nor  in  the  passage  or  allev  lead- 
ing to  it* 

It  was  further  proved,  that  James  Corcoran,  who  occu- 
pied the  store  at  the  time  spoken  of,  had  a  family,  and  a 
dwelling-house  apart  froiQ  bij»  store;  and  that  the  defendant 
was  then  postmaster  of  Georgetown^  and, kept  the  post 
office  in  another  part  of  the  town,  where  he  commonly 
transacted  hia  private  fnmnesSy'Bs  well  as  Jthat  of  his  office; 
.md  had  no  concern  in  his  son's. store,  i>at  that  he  was  often 
at  the  door,  and  about. tbe  door  of  the  store;  that  Thomas, 
another  son  of  the  defendant^  was  concerned  with  his  brother 
in  the  stgre, .  and  was  an  active  partner,  attending  .in  the 
store  to  the  business  thereof;  but  that  he  was  a  single  man, 
and  lived  with  the  defendant  in  the  house  aforesaid  until 
Febnuary  1819;  after  which  he  ceased  to  live  in  his  father's 
family,  but  continued  his  concern  and  attention  in  the  store. 

It  was  further  proved,  by  the  before  mentioned  James 
Corcoran,  that  until  the  defendant  took  charge  x>i  the  post 
office,  which  was  in  the  year  1818,  written  communications 
and  notices  for  the  defendant  were  sometimes  left  at  the  be- 
fore mentioned  qtore,  or  at  the  dwelling  part  of  .the  hous^; 
Vol.  IL^R 
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that  the  witness  sometimes  directed  the  persons  bringing 
such  notices  to  take  them  into  the  house,  and  sometimes  he 
took  them  at  the  store^  and  then,  unless  when  he  forgot  to 
do  so,  as  he;'  sometimes  did,  he  delivered  them  to  the  de- 
fendant; that  after  his  father  took  the  post  office,  the  wit*- 
ness,  if  such  notices  or  communications  had  been  left  at  bis 
store  in  the  presence  of  a  witness,  would  have  directed  the 
bearer  of  them  to  take  them  to  the  post  office,  or,  if  he  were 
going  there,  would  have  taken  them  himself;  and  that  if  he 
had  done  so,  he  would,  unless  he  forgot  it,  have  dleliveied  theni 
to  the  defendant ;  but  he  had  no  recollection  of  any  such 
fact  having  occurred.  That  when  the  defendant  took 
charge  of  the  post  office,  that  became  the  place  where  his 
notices,  communications,  &c.  were  usually  left,  and  where 
he  transacted  his  business,  both  private  and  official,  as  poit 
master  and  magistrate.  The  witndss  had  no  recollection  of 
ever  having  seen  or  known  of  any  notices  being  left  at  his 
store  of  the  protest  of  the  notes  now  in  suit.  That  the  store 
never  was,  before  or  after  the  defendant  took  the  post  office; 
his  place  of  business,  or  the  place  appointed  for  the  delivery 
of  notices  or  other-communications  for  the  defendant. 

After  the  above  evidence  was  given,  the  defendant's 
counsel  prayed  the  court  to  instruct  the  jury,  that  if  they 
found,  fiom  the  evidence,  thlat  the  said  notices  were  leil  at 
the  store  of  James  Corcoran,  occupied  by  him  separately 
from  the  dwelling  part  of  the  house,  occupied  by  the  de- 
fendant a^  stated  in  the  evidence ;  the  n6tice  was^  not  suffi- 
cient to  cfharge  the  defendant  in  this  action,  and  that  ihe 
jury,  on  the  said  evidence,  ought  to  find  for  the  defendant 
on  the  first  issue;  .which  instruction  the  court  gave^  ' 

The  plaititifis  then  prayed  the  court  to  instruct  the  jury; 
that  if  they  find  from  the  evidence;  that  notwithstanding  the* 
notices  were  left  at  the  roopa  occupied  as  a  store  by  Jandes 
Corcoran,  yet  that  the  said  store  was  the  place  \vhere  noticed 
for  the  defendahi  were  generally  left,  and  that,  the  notices 
in  regatd  to  these  notes  were  duly  received  by  the  de- 
fendant; then  their  being  so  left  at  the  said  store,  does  not 
defeat  the  plaintifis'  right  to  recover,  provided  the  defendaiiC 
received  the  said  notices  in  due  lime;  and  that  their  said 
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papers  read  io  erideQce  by  the  plaintiffs,  and  signed  and 
given  to  them  by  itib  defendant,  as  above  stated,  are  com- 
petent evidence  from  which  the  jury  may  infer  that  the  de- 
fendant, did  duljf  receive  such  notices.  This  instruction  the 
court  .refused  to  give;  to  which  refusal,  as  also  to  the  giving 
of  the  instruction,  prayed  by  the  defendant's  counsel,,  the 
exception  was  taken  by  the  counsel  for  ^the  plaintifis* 

The  only  question  which  the  case  presents  is^  whether 
such  notice  was  given  of  the  non-payment  of  the  note  on 
which  this  suit  was  brought,  as  the  law  requires  to  charge 
an  indorser?  It  is  not  pretended  that  it  was  given  to  the 
defendant  personally,  either  verbally  or  in  writing,  or  that  a 
written  notice  was  left  at  his  dwelling  house  or  place  of 
business,  or  that  tlie  holders  of  the  note  were  prevented  from 
giving  the  notice  at  any  time  by  the  absence  or.&ult  of  the 
defendant  His  place  of  residence,  and  the  way  by  which 
access  to  it  was  to  be  gained,. was  known  to  the  notary ;  and 
it  is  quite  improbable  that  he  was  ignorant  pf  the  place  at 
which  he  transacted  both  his  private  and  public  business. 

The  inquiry  is  then  narrowed  down  to  the  sufficiency  of 
a  notice  left  at  the  store  of  James  Corcoran,  a  son  of  the 
defendant,  with  which  the  defendant  had  no  concern,  and 
which  was  not  his  place  of  business. 

The  store  of  the  son  was  as  distinct  and  separate  from  the 
dwelling  of  the  father,  as  if  thej  had  beeq  undej  different., 
roofs.  The  former  was  entered  from  the  street,  the  latter 
from^  an  alley  or  passage ;  and  it  does  not  appear  that  there 
was  any  inside  communication  between  the  two.  Qverlook- 
ing .  fbr  the  present,  the  circumstance  that  the  notary  had 
been  in  the  habit  of  leaving  notices  for  the  defendant  at  the 
store,  ijt  must,  be  admitted  that  the  service  of  the  notice  in 
question  at  the  store,  was  no  more  a  cotnpliance  with  the 
requisition  of  law,  than  if  it  had  been  delivered  to  the  son 
in , the  street  or  elsewhere,  or  left  at  his  uwelling  house. 

Is  the  case  then  altered  by  the  circumstance  just  men- 
tipned?  We  think  not.  It  seems  from  the  evidence,  that 
the  store  never  was,  at  any  period,  the  place  appointed  for 
the  deUvery  of  notices  or  other  communications  to  the  de- 
fendant.    But  if  it  had  been,  the  note  in  question  came  to 
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maturity  some  time  in  the  month  of  July  181 9^  and  the  proof 
was,  that  the  defendant  took  charge  of  the  post  office  some- 
time in  the  year  1818;  after  which,  that  became  the  place 
at  which  notices  and  other  communications  to  him  were 
usually  left,  and  where  he  transacted  both  his  private  and 
public  business.  Were  it  to  be  admitted  that  the  service  of 
a  notice  at  a  place  not  appointed  by  the  defendant  as  the 
one  at  which  notices  to  him  were  to  be  delivered,  would  be 
sufficient  in  law  to  charged  him,  upon  the  ground  that  other 
notices  had  been  previously  left  at  the  same  place;  it^ould 
surely  be  too  extravagant  to  contend  that  a  jsrervice  at  the 
same  place  would  be  legal,  after  another  place  had  been 
appointed  for  that  purpose,  and  where  they  had  in  point  of 
fact  been  usually  left. 

It  is  unnecessary  to  pursue  this  inquiry  further;  because 
although  the  sufficiency  of  the  service  of  the  notice  gene- 
rally was  insisted  upon  by  the  counsel  for  the  plaintiff  id 
error  in  argument,  yet  the  instruction  asked  for  l^  the  plain- 
tiff in  the  court  below,  placed  its  validity  not  merely  upon 
the  circumstance  that  the  store  was  th6  place  where  notices 
for  the  defendant  were  generally  left ;  but  upon  the  addi- 
tional and  stronger  one,  that  the  notice  in  this  case  was  duly 
received  by  the  defendant. 

Now  it  must  be  adniitted,  that  if  the  hypothesis  that  the 
notice  in  this  case,  though  left  at  an  improper  place,  was 
nevertheless  in  point  of  fact  received  in  due  time  by  the  de- 
fendant, wer^.  proved,  or  could  from  the  evidence  in  the 
cause  be  properly  presumed  by  the  jury,  it  was  sufficient  in 
point  of  law  to  charge  him.  In  the  case  of  Ireland  t^.  Kip, 
1 0  Johns.  490, 1 1  Johns.  231 ,  it  was  decided,  that  admitting  a 
service  of  notice  at  the  house /m  Frankfort  street,  where  the 
defendant  had  directed  his  letters  to  be  left  by  the  letter  car* 
riers,  would  have  been  good  and  equivalent  to  service  at  his 
dwelling  gr  counting  house ;  still  the  notice,  though  impro- 
perly put  into  the  post  office,  would  be  sufficient;  if  it  were 
flcoQmpanied  by  prooi|^lhat  it  had  actually  been  deliverei  ui 
ibe  dwelling  house  of  the  indorser,  or  at  the  house  in  Frank- 
fort street. 

But  in  the  present  ease,  there  was  not  a  scintilla  of  direct 
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or  ^positive  proof  that  the  notice  in  question  ever  reached  the 
person,  the  dwelling  house,  or  place  of  business  of  thq  de- 
fendant, and  tba  court  was  called  upon  by  the  plaintiffs' 
counsel  to  instruct  the  jury  that  the  pftpers  which  they  had 
given  in  evidence  were  competent  evidence  firom  which  the 
jiiry  might  inter  that  the  defendant  did  duly  receive  the  said 
notice.  Was  the  court  wrong  in  refusing  to  give  this  in- 
struction 1 

Presumptions,  from  evidence  given  in  acauseof  theexis- 
tencie  of  particular  facts,  are  in  many,  if  not  in  all  cases, 
mixed  questions  of  law  and  faict.  If  the  evidence  be  irrele- 
vant .to  the  fact  insisted  upon,  or  be  such  as' cannot  fairly 
warrant  a^jury  in  presuming  it,lhe  court  is  so  far  from  being 
bound  to  instruct  them,  that  they  are  at  liberty  to. presume 
it,  that  they  would  err  in  giving  such  instruction.  For  why 
give  it,  when  it  is  manifest,  that  if  the  jury  should  find  their 
verdict  upon  the  fact,  so  deduced,  it  would.be  the  doty  of  the 
court  to  set  it  aside,  and  to  direct  a  re-triat  of  the  cause  f 

Let  us  now  see  what  were  the  papers  which  the  plaintifis 
had  given  in  evidetice,  which  the  court  were  called  upon  to 
declare  to  the  jury  were  competent  evidence  from  which 
the  jury  miglit  make  the  inference  insisted  upon. 

The  first  is  the  letter  of  the  defendant,  dated  the  8th  of 
May  1822,  and  addressed  to  the  cashier  of  the  bank  of  C<^ 
lumbia,  in  which  he  declares  th^t  he  will  not  take  any  ad- 
vantage of  the  limitation  act,  for  his  indorsement  on  this' 
and>another  tfote ;  the  blank  authority  sent  to  the  defendant 
by  tKe  cashier  of  the  bank  of  the  United  States  on  the  14th 
of  December  1824,  for  the  signatures  of  the  defendant  and 
of  the  maker  of  the  notiss,  purporting  to  empower  some  at- 
torney to  docket  suits  against  them  on  these,  notes,  with  a 
declaration  indorsed  thereon  by  the  disfendant,  that  if  the 
maker  of  the  notes  should  not  be  able  to  satisfy  the  hank 
before  court,  and  they  should  determine  to  bring  suit,  he 
would  instruct  a  particulaf  person  to  docket  the  case  for  him. 

Let  it  be  admitted  that  these  papers  bound  the  defen- 
dant to  abstain  from  making  a  particular  defence  to 'which 
the  law  entitled  him,  and  to  cause  the  action  intended  tqbe 
commenced  against  him  to  be  docketed,  so  aft  not  to  delay  the 
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plaintiffs,  could  the  jury  from  thence  infer  with  any  legal 
propriety,  either  that  the  necessity  of  proving  notice  of  the 
non-payment  of  the  notes  would  be  dii^t)eiiied  with^  or  the 
fact,  that  the  notice  left  at  the  store  of  James  Corcoran  was 
received  by  the  defendant  at  any  tinier  much  less  in  due 
tifne9 

If  this  was  a  queistion  of  inference  fit  to  be  submitted  to 
the  discretion  of  the  jury ;  it  seems  to  the  Court  that  the  rules 
respecting  this  subject,  which  have  been  laid  down  with  so 
much  care,  would  no  longer  be  fixed  and  certain,  bat  would 
change  with  the  yarying  conclusions  which  a  jury  might 
draw  of  the  fact,  from  evidence  however  slight  given  to  prove 
it  What,  for  example,  dues  the  rule  that  notice  must  in 
certain  cases  be  served  personally^  upop  the  indorser,  or  be 
left  at  his  dwelling  house  or  place  of  business,  signify,  if  a 
jury  may  from  any  evidence,  however  remote  from  the  fact, 
presume  that  the  notice,  though  left  at  any  other  place,  may 
have  found  its  way  to  the  hands  of  the  person  whom  it  was 
intended  to  charge  9 

It  was  insisted  by  the  counsel  for  the  plaintiffs,  that  the 
evidence  above  noticed,  and  alone  relied  upon  in  the  instruct 
turn  asked  for  to  warrant  the  inference,  was  strengthened  by 
the  circumstance  of  the  connexion  between  the  defendant 
and  the  owner  of  the  store  where  the  notices  for  the  former 
were  sometimes  left.  But  if  this  circumstance  stood  alone 
in  the  case,  and  a  notice  delivered  to  the  sonjfirho  was  not 
a  member  of  the  father's  family,  would  not  be ^  legal  notice, 
nor  competent  to  warrant  a  presumption  that  it  had  reached 
the  father,  which  it  unquestionably  would  not,  the  question 
cannot  be  affected  by  its  being  thrown  in  as  a  malcerweight 
with  other  circumstances  in  themselves  insufficient  to  justhy 
the  conclusion. 

In  the  case  of  Ireland  vs.  Kip,  the  circumstances  to  induce 
a  presumption  that  the  notice  .reached  the  defendant  were 
certainly  as  strong  as  they  could  well  bel  The  letter  car- 
rier was  directed  to  leave  all  letters  for  the  defendant  at  a 
certain  house  in  Frankfort  street.  The  carrier  called  at  the 
post  office  three  or  four.times  every  day,  and  took  out,  and 
delivered  all  letters  left  there ;  and  the  defendant  usually 
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font  or  called  eveiy  diiy  at  that  house  for  his  letters.  Upon 
the  second  trial  of  this  cause,  the  plaintiffs  insisted  upon  the 
above  evidencei  that  the  jury  had  a  right  to  presume  that 
the  notice  in  question  had  beeti  duly  received  by  thedefea*' 
dant:  But  the  chief  justice  who  tried  the  cause,  instead  of 
leaving  it  to  the  jifry  to  make  this  presumption,  overruled 
the  whole  of  the  evidence  offered  by  the  plaintifis,  and  di- 
rected a  non-suit.  When  the  case  came  before  the  supreme, 
court,  it  was  there  stated  by  the  judge  who  delivered  the 
opinion,  that  it  would  be  extremely  embarrassing  to  suffer 
the  rule  to  fluctuate,  by  making  exceptions  which  would 
lead  to  uncertainty,  and  that  ft  was  6f  the  utmost  import- 
ance in  mercantile  transactions,  to  have  a  certain  and  sta- 
ble rule  in  relation  to  notices,— in  which  sentiments  this 
Court  entirely  concur.  That  court  finally  decided,  that;  as 
it  did  not  appear  that  the  notice  was  left  at  the  defendant's 
place  of  business  in  Frankfort  street,  and  it  did  appear  that 
he  resided  in  the  city,  the  non-suit  was  correct.  If  this  case 
be  law,  as  to  which  we  are  not  now  called  upon  to  give  an 
opinion,  it  is  in  point  upon  the  very  question  now  under 
consideration. 

If  the  court  below  then  committed  no  error  in  refusing  to 
give  the  instructions  asked  for  by  the  plaintiffs'  counsel, 
they  were  right  in  giving  that  which  was  prayed  for  by 
the  defendant's  counsel,  which  merely  affirmed^  that  the  no- 
tice left  at  the  store  of  James  Corcoran,  occupied  by  liim 
separately  from  the  dwelling  part  of  the  house  occupied  by 
the  defetidant  I  if  the  facts  were  so  found  by  the  jury ;  were  not 
sufficient  to  charge  the  defendiuit,  and  that  on  the  said  evi- 
dence they  ought  to  find  for  the  defendant  on  the  first  issue; — 

It  is  the  opinion  of  this  Court,  that  the  judgment  of  the 
court  below  ought  to  be  affirmed  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  hoMen  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel ;  on  consideration  where- 
of, it  i?' considered,  ordered,  and  adjudged  by  this  Court, 
that  the  judgment  of  the  said  circuit  court  in  this  cause  be, 
and  the  same  is  hereby  affirmed  with  costs. 
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Danibic  and  J08SFH  Jacxoon,  Plaintiitb  m  bbs6b  v9»  John 
Twbhtyman. 

Tile  11th  seedon  of  the  act  of  1789,  mutt  be  coostraed  in  conDexloDwith  ind 
In  conronnHy  with  the  constitution  of  the  United  StAtes.  By  this  latter,  the 
Judicial  power  does  not  extend  to  private  miits  in  Which  an  alien  H  a  jarty, 
unleea  a  ciMxen  be  the  adverse  party ;  and  it  ia  indiepenaable  to  aver  the  citi- 
senthip  of  the  defendantf,  to  show„on  the  record,  the  jurisdiction  of  the  court. 

THIS  cause  was  brought  before  the  Court  by  a  writ  of 
error  to  the  circuit  court  of  the  southern  circuit  of  New 
York. 

The  description  of  the  parties  on  the  record  was  "  John 
Twentyman,  a  subject  of  the  king  of  Great  Britain  vs*  Daniel 
atnl  Joseph  Jackson.**  No  citizenship  of  the  defendants  bein^ 
argued. 

The  question  was  whether  the  circuit  court  under  the 
1 1th  section  of  the  judiciary  act  of  1789,  ch.  30,  which  gives 
jurisdiction,  among  other  cases,  <'  where  aji  alien  is  a  party," 
had  jurisdiction  of  the  cause  without  an  assumpsit  on  the 
record-of  the  citizenship  of  the*  defendants, 

Mr  Taylor,  for  the  plaintiffs  in  error,  argued  that  the  judge- 
ment of  the  circuit  court  snould  be  reversied.  He  cited 
Bingham  i^^.  Cabot,  3  Doll.  382.  Hodgson  vs.  Bowerl>ant, 
5  Cranchy  303.  Sullivan  vs.  The  Folton  "Steam  Boat  Com- 
pany, 6  Wheaton^  450. 

The  Court  were  of  opinion  that  the  llth  section  of  the 
act  must  be  construed  in  connexion  with  and  in  Conformity 
to  the  constitution  of  the  United  States.  That  by  the  latter, 
the  judicial  power  was  not  extended  to  private  suits,  in 
which  an  alien  is  a  party,  unless  a  citizen  be  the  adverse 
party.  It  was  indispensable  therefore  to  aver  Ibe  citizen- 
ship of  the  defendants,  in  order  to  show  oh  tfie  record  the 
jurisdiction  of  the  court* 

The  omission .  so  to  da  was  iatd,  and  according  to  di<3 
known  course  of  the  decisions  of  the  Coiirt,  the  judgjBient  of 
the  circuit  court  inustb^  r^yersed  for  want  of  jutiidfction* 
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JoBK  P.  Van  Nb88  and  Mabcia  bib  wife,  pLAnrnpn  m  ssutos 
«#.  Fxsss  Facabb,  Dsfbndant  in  souu>h. 

Actktk  oo  the  csm  tgaiiut  the  defeDdant  fonpraate,  committed  by  him  whDe  teneni 
of  the  plaiotiir,  the  owner  of  the  leTenioneiy  inlerett,  by  poDhig  down  and  re- 
moting  from  the  demiaed  premiaea,  a  dwelGng  houae  ereeted  tfieieoB*  and 
attadied  to  the  fieeboM.  The  qneation  iiiaed  In  the  caae  waa»  what  SaOmm 
eraptfld  by  the  tmiant  during  hia  teim  are  moTable  by  him. 

The  general  ruTe  of  the  common  law  midoubtedly  ia,  that  whatever  ia  once  an- 
nexed to  the  freehold  becomea  part  of  it»  and  cannot  be' afterwarda  remoTed» 
except  by  him  who  ia  entitled  to  the  inheiitnice.  Thia  nde,  however,  never 
waa  bifleilhle*  and  without  exceptiona.  It  waa  eonitroed  meet  atiictly  between 
execqtor  and  heir,  in  favour  of  the  latter;  and  more  llberaUy  between  tenant 
for  life  and  in  tail,  and  remainderman  or  .everaloner,  in  Ikvour  of  the  fonner ;  and 
tenant,  in  iaivDiir  of  the  tenant.  A  more  eztenaive  ezeiptloii  to  the  rale  Jma 
been  of  fixturea  erected  tor  the  purpoaea  of  trade.  Fizturaa  whieh  were  erect- 
ed to  «aiTy  on  trade  and  manufacturea,  were  from  an  early  period  of  the  law 
allowed  to  be  removed  by  the  tenant,  during  hla  term ;  and  were  deemed  per* 
aooally  for  many  other  porpoaea.    [148] 

Theeottmon  law  of  England  ia  not  to  be  taken  in  aDieqwela  to  be  thatiif  Ame- 
rica. Our  anceatora  brought  with  them  ita  general  principlea,  and  claimed  it 
aa  their  birth  right.  But  tfiey  brought  with  them,  and  adopted  only  that  poi^ 
tion  which  Wvb  appHci^le  to  th^r  altnrtiett.    [144] 

It  might  deaerve  conrndenfion.  wheAer,  if  the  rale  of  th*odnaaen  bw  of  Eng- 
hnd  which -prohibita  thetemoval  of  $xtuma  erected  by  the  tenant  for  agri- 
cultural porpoaea,  were  not  previoualy  adopted  in  a  atate  by  aome  authoritative 
practice  or  adjudication ;  it  ought  to  be  aaaumed  by  thia  Cmnt,  aa  a  part  of  Ae 
juilaprudence  of  ffuciMtate»  upon  the  mem  fisotlng  oPIta  exiatenee  in  the  com- 
mon law.  •,  [146] 

The  queation  whether  fixturea  erected  foi  the  purpoaea  of  trade,  are  or  are  not 

'  removable  by  the  tenant,  doei  not  depend  upon  the  fonn  or  aize  of  Oe  bdid- 
big  -ywhelher  it  baa  a  bricfc  ioundation  or  not,  or  la  one  or  two  atoriea  high ;  or 
haa  a  brick  or  ptber  chimney.  The  aole  queation  ia,  whether  it  ia  deaigned  for 
the  purpoaea  of  trade  or  not.     [146] 

If  the  houae  were  built  principally  for  a  dwelling  houae  for  the  family,  indepen- 
dently of  cairyhig  on  a  trade,  thed  it  would  doubdeaa  be  deemed  a  fixture  frlttng 
onder  the  general  rnle,  and  immovable.  But  if  the  reaidence  of  the  family 
were  merely  an  accenaiy  for- the  more  beneficial  ezerdae  of  the  trade,  and 
with  a  view  to  aiiperior  accommodation  in  thia  particubu-,  then  it  ia  within  tile 
exeeptien.    [147] 

Bv«9  deolae  between  landIo.d  and.  tenant  in  reapect  to  matlera  in  which  the 
partiea  are  aflent,  may  be  faidy  open  to  explanation  by  the  general  uaage  and 
euatom  of  the  counuy,  or  of  the  diatriet  whei«  the  land  Ilea.  Eveiy  peiton, 
-nader  each  cileumatancea,  la  auppoaed  to  be  conuaant  of  dlla  euatom,  and  tn 
contnctwithatacitielaencntoit   {148] 

Aco*t  cannot  be  required  to  give  an  batrucdon  to  the  jniy  an  to  the  rehitlon> 
right  and  credibility  of  thd  teatimony  adduced  by  the  partiea  fai  a  canae.  [149] 
V0L.II.-^S 


138  SUPREME  COURT. 

[Van  N«it  Of.  Pactrd.] 

ERROR  to  the  circuit  court  of  the  county  of  WashiDgton, 
in  the  district  of  Columbia. 

The  plaintiffs  in  error  instituted  their  a<ition  of  trespass 
on  the  case,  in  the  court  below;  to  recover  damages  for  the 
removal  of  certain  buildings  from  a  lot  of  ground  in  the  citj' 
of  Washington,  the  property  of  the  plaintiffs;  which  had 
been  leased  to  the  defendant  by  the  plaintiffs  for  a  term  of 
jMtBj  reserving  a  rent.  The  jury  gave  a  verdict  in  fanwr 
o£  the  defendant. . 

Upon  the  trial  of  this  cause,  the  plaintiffs  gave  in  evidence 
to  the  jury,  an  inde.nture  ctf  leMe  between  them  and  the  de- 
fendant, for  a  lot  of  ground  in  the  city  of  Washington  for  a 
term  of  years,  reserving  a  certain  rent,  with  the  privilege  to 
purchase  out  the  fee  at  a  stipulated  sumi  and  offered  evi- 
dence to  the  jury  to  prove,  that  after  the  defendant  bad  taken 
possession  of  the  land  described  in  the  lease,  he  erected 
tbexieon  a  ftiMUing,  two  stories  high  ia  front^  with  a«eellar 
of  stone  or  bricJc,  and  a  sbsd  of  one  story ;  and  thaLtbe  prin- 
cipal bfiilding,  which  had  a  brick  chimney,  rested  lipoti  this 
rtotie  or  brick  foundation..  That  .the  defendant  was  a  caf^ 
penter  by  trade,  and  resided  in  the  boupe  from  the  com- 
mencement of  his  lease  to  ^bout  the  period  of  its  expiration, 
and  that,  before  the  term  bad  expired, .he  took.ilown  aii4 
removed  the  said  bouse  from  off  the  premiaes.. 
.  The  defendant  gate  evidence,  that,  upon  obtaining  the. 
said  lease,  he  erected  the  building  with  a  view  to-carry  o«i 
the  business  of  a  dairyman,  and  forlhe  residence  of- his 
family  and  «(grvants  etigaged  in  his  said  business;  .and:  that 
the  cellar,  in  which  was  a  spri|ig,  was  made  and.used  exda- 
sively  for  ..a  milk  cellar;  that  in  fth^  upper  part  ctf  the  house 
were  kept,  and  scalded,  and  washed,  the  utensils  of  his  said 
business;  a&djtbat  that  part  was  also  occupied  as  a  dwelling 
for  his  family;  that  he  was  also  a  carpenter, «nd  had  tools 
and  two  apprentices  in  the  house,  and  a  work-^bench  oiit  of 
doors ;  and  that  he  worked  in-  said  house  at  his  trade  of  a 
carpenter;  that  the  house  wasan  a  rough  unfinished  state, 
and  made  partly  of  old  materials;  and  that  b^lilso erected 
on  said  lot  a  stable  for  his  cows,  of  plank  and  timber,  fited 
upon  posts  fastened  into  the  ground;  and. that  iChe  stable 
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was  pulled  down  and  removed  at  the  same  time  with  the 
principal  building. 

Upon  this  evidence  the  counsel  for  the  plaintiffs  prayed 
^e  instructions  of  the  court  to  the  jury,  that  if  they  should 
believe  the  same  to  be  true,  the  defendant  was  not  justified 
in  removing  the  house  from  the  premises;  and  that  he  is 
liable  in  this  action  to  the  plaintiffs,  for  the  value  of  the 
house;  which  instructions  the  court  refused  to  give. 

The  defendant  also  offered  evidence  to  prove,  that  a  usage 
and  custom  existed  in  the  city  of  Washington,  which  a«liM>r- 
Bsed  a  tenant  to  remove  any  building  which  he  might  erect 
npon  leased  premises ;  provided  the  same  was  removed  be- 
fore the  expiration  of  the  terin. 

Upon  this  evidence  the  counsel,  for  the  pliuntiffs  asked  from 
the  court  instructions  to  the.  jai:y»  that  the  same  was  not 
competent  to  establish  the .  fact,  that  ^  general  usage  <)id 
exist  in  the  city  of  Weshing^n,  which  autholised  a  tenant 
to  remove  such  a  house  as  that  which  has  been  erected  by 
the  defendant ;  nor  wa9  it  competent  for  the  jury  to  infer 
from  the  evidence,  that  such  a  usage  existed.  These  in- 
struction* were  refiised  by  the  court. 

The  plaintiffs  then  gave  evidence,  by  the  examination  of 
a  number  of  persons ;  who,  is  owners  of  real  property  in  the 
city  of  Washiiigton,  were  claimed  to  know  alt  that  apper- 
tained to  it;  to  show  that  the  usage,  under  which  the  de- 
fendant asserted  a  right  to  remove  the  buildings  erected  by 
him,  did  not  exist;  and  thereupon  moved  the  court  to  in- 
struct the  jury,  that  upon  the  evidence,  it  is  not  compejtent 
for  the/n  to  find  a  usage  or  custom  of  the  place,  by  which 
the  defendant  could  be  justified  in  recovering  tbte  boiise  in 
question;  and  that  there  being  no  such  usage  the  plaintifib 
aie  entitled  to  a  verdict  for  the.  value  of  the  house,  which 
the  defendant  pulled  down  and  (destroyed.  These- insUtic- 
tiolu  were  also  refused. 

The  plaintiffs  by  their  bill  of  exceptipps  presented  the 
whole  of  these  matters  for  the.consideration  of  this  Court 

Mr  Coxe,;for  tl^e  plaintiff,  contended,  that  the  >  court 
erred  in  giving  and  refusing  the  instructions.    The  question 
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in  this  case  is  one  of  great  interest  to  the  owners  of  property 
in  the  city  of  Washington.  The  evidence  offered  by  the 
defendant  was  insufficient  to  establish  ^  usage ;  and,  if  upon 
such  testimony!  a  usage  can  be  made  out,  there  is  no  safety 
to  any  owner  of  property.  To  estabUsb  a  usage  the  eridence 
must  be  clear  and  certain,  and  uncontradicted ;  and  the 
court  should  take  care  to  apply  this  principle  whenever  m. 
usage  is  claimed;  as  when  it  has  been  established  it  becomes 
tbe  law  of  all  cases  under  similar  circumstances.  The  prin- 
ciples of  law. relative  to  usage  are  settled  in  I  GaUi8<m^$ 
Rep.  444.  Ceilings  dt  Co.  vs.  Hope,  S  Wa$h.  Cir.  Court 
Rep.  149. 

It  cannot  be  contended  that  the  building  oould  be  reco- 
vered by  the  defendant,  upon  the  principles  which  courts 
have  established  in  favour  of  trade.  No  case  can  be  found, 
in  which  a  building  fixed  to  the  freehold  was  allowed  to  be 
taken  away.  All  the  adjudged  cases  go  to  the  extent  of 
permitting  instruments  aiMl  machinery  used  for  the  purposes 
of  trade  to  be  carried  away,  but  ngthing  more.  The  freehold 
is  never  to  be  injured,  and  must  always  be  left  in  the  condi- 
tion it  was  when  the  lease  commenced.  Cited  3  EoBt^  35. 
Woodfair$  Landhrd  4r  Tenant^  323.  This  building  was 
erected  for  the  accommodation  of  the  family  of  the  defend- 
ant. It  could  not  dierefore  be  considered  as  required  for 
the  ffode  of  the  defendant;  nor  was  it  appropriated  to  a 
particular  /ade;  the  defendant  being  a  cai^enter}  &nd  aTso 
employing  himself  in  vendiug  milk. 

Mr  Barrett  and  Mr  Jones,  for  the  defendant,  argued, 

1.  That  independent  of  the  benefit  from  the  usage,  which 
wiu  set  up  as  matter  of  defence ;  the  buildings  removed  from 
the  premises,  were  erected  and  used  by  the  tenant  for  the 
purposes  of  his  trade,  and  he  had  therefore  a  right  to  remove 
them  under  the  general  law  of  landlord. 

2.  The  usage  of  the  city  of  Washington  which  was  fiilly 
proved,  recognizes  the  right  of  tenants  to  remove  buildinga 
put  up  by  them,  on  lots  which  before  the  lease  were  in  an 
unimproved  state. 

S.  The  instructions  given  by  the  court,  and  their  refusal 
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to  iDstract  the  jury  as  required  by  the  counsel  for  the^Iain- 
tiffs  were  corrects 

In  support  of  the  first  point,  were  cited  1  H.  fil.  358.  3 
East,  88.  Elwes  vs.  Maw,  3  East,  37.  7  JoAns.  387.  20 
Jokn$.  30. 

In  the  English  cases  ia  distinction  is  taken  between  fix- 
tures on  buildings  for  agricultural  purposes  emd  those  for 
trade.  This  distinction  upon  a  fair  view  of  those  cases  cannot 
be  sustained.  The  pirinciples  which  have  always  been. ap- 
plied in  those  cases  to  trade,  may  be  as  well  applied  to 
agriculture.'  In  the  city  of  Washington,  where  there  is  and 
for  a  long  period  will  be  a  large  space  upon  which  no  build- 
ings will  be  placed,  the  application  of  more  liberal  princi- 
ples than  those  found  in  the  English  cases  is  proper  and 
necessary.  Cited  WoodfaOf 9  Landlord  fy  Tendni,224.  BtO- 
ler's  JVfsi  iVttis/34.  2.  3.  The  court  properly  submitted  the 
question  of  usage  to  the  jury.  It  was  regularly  b  question^ 
for  them.  Had  the  court  proscribed  a  rule  which  would 
have  taken  from  the  jury  the  question  of  usage,  it  would 
have  been  error ;  but  here  whether  the  usage  was  proved 
was  submitted  and  correctly. 

Mr  Justice  Stort  delivei'ed  the  opinion  of  the  Courts 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Columbia,  sitting  for  the  county  of  Washington. 

The  original  was  an  action  on  the  case  brought  by  the 
plaintiffs  in  error  agaiost  the  defendant  for  waste  committed 
by  him,  while  tenant  of  the  plaintiffs,  to  their  reversionary 
interest,  by  pulling  down  and  removing  from  the  demised 
premises  a  messuage  or  dwelling  house  erected  diereon  and 
attached  to  the  freehold.  The*  cause  was  tried  upon  thu 
general  issue,  and  a  verdict  found  for  the  defendant,  upon 
which  a  judgment  passed  in  his  favour;  and  the  object  of 
th'^'present  writ  of  error  is  to  revise  that  judgment. 

Ay  the  hill  of  exceptions,  filed  at  the  trial,  it  appeared 
that  the  plaintiffs  in  liB20  demised  to  tlie  defendant,  foi" 
^ven  years,  a  vacant  lot  ip  the  city  of  Washington,  at  thef 
yenfly  rent  of  $1 12  50  cents,  with  a  clause  in  the  lease  that 
the  defendant  should  have  a  right  to  purchase  tbesame  at  any' 
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time  doriDg  the  term  for  |(1875*  Aftei*  the  defendmit  had 
taken  possession  of  the  lot,  he  erected  thereon,  a  wooden 
dwelling  bouse,  two  stories  high  in  front,  with  a  shed  of  one 
story,  a  cellar  of  stone  or  brick  foundation  and  a  brick 
chimney.  The  defendant  and  his  family  dwelt,  in  the  house 
from  its  erectton  until  near  the  expiration  of  the  lease,  when 
he  took  the  iame  down  and  removed  all  the  materials  from 
the  lot*  The  defendant  was  a  carpenter  by  trade;  and  he 
gave  evidence^  that  upon  obtaining  the  lease  he  erected  the 
buiMing.  above  mentioned,  with  a  view  to  carry  on  thBh^ 
nness  of  a  dairy  man,  and  for  the  residence  of  his  iamily 
and  servants-  engaged  in  his  -said  business;  and  that  the 
cellar,  in  which  there  was  a  spring,  was  made  and  exclusively 
used  for  a  milk  cellar,  in  which  the  utensils  of  his  said  bur 
siness  were  kept  and  scalded,  and  washed  and  used  \  and 
that  feed  was  kept  in  the  upper  part  of  the  house,  which 
was  also  occupied  as  a  dwelling  for  his  ftmily.  That  the 
defeidant  had  his  tools  as  a  carpenter,  and  two  apprentices 
in  the  house,  and  a  work-bench  out  o(  doors;  and  car- 
penter's work  was  done  in  the  house,  which  was  in  a  rough 
unfinished  state  and  made  partly  of  old  materials.  That  he 
also  erected  on  the  lot  a  stable  for  his  cows  of  plank  and 
timber  fixed  upon  posts  fastened  into  the  ground,  which 
stable  he  removed  with  th6  house  before,  the  expiration  of 
his  lease. 

Upon  this  evidence^  the  counsel  for  the  plaintifSi  prayed 
for  an  instruction,  that  if  the  jury  should  believe  the  same 
to  be  true,  the  defendant  was  not  justified  in  removing  the 
said  house  from  the  premises;  and  that  he  was  liable  to  the 
plaintifis  in  this  action.  This  instruction  the  court  refused 
to  give;  and  the  refusal  constitutes  his  first  exception. 

The  defendant  farther  ofiered  evidence  to  prove,  that  a 
usage  and  custom  existed  in  the  ,cit]r<of  Washington,  which 
authorised  n  tenant  to  remove  any  building  which  he  might 
erect  upon  rented  premises,  pro vicled  he  did  it  before  the 
expiriLtion  of  the  term.  The  plaintifi*8  pbjected  to  this  evi- 
dttce;  but  the  court  admitted  it.'  This  constitutes  the  se- 
cond exception. 
..  Testimpny  was  then  introduced  on  .this  point,  and.  after 
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i\m  examibatioDof  the  witnesses  for  the  defendant,  the 
plaimifis  prayed  the  court  to  instruct  the  jury  that  the  eYi- 
dence  was  not  competent  to  estabhsh  the  fact,  that  a  ge- 
neittl  usajge  had  existed  t>r  did  exist  in  the  city  of  Washings 
too,  which  authorised  a  tenant  to  remove  such  a  house  as 
that  erected  by  the  tenant  in  this  case;  nor  was  it  compe- 
tent for  the  jury  to  infer  from  the  said  evidence,  thattsucb  a 
usage  ha4  existed.  The  court  refused  to  give  this  instruc- 
tion, and  this  constitutes  the  third  exception. 

The  counsel  for  the  plaintiffs  then  introduced  witnesses 
to  disprove  the  usage;  and  after  th^ir  testimony  was  given, 
he  prayjed  the  court  to  instruct  the  jury,  that  upon  the  evi- 
dence gtvea  as  aforesaid  in  this  case,  it  is  not  competent 
for  them  to  find  a  usage  or  custom  of  the  place  by  which 
the  defendant  could  be  justified  in  removing  the  bouse  in 
question;  and  there  being  no  such  usage,  the  plaintiSs  are 
entitled  to  a  verdict  for  the  value  of  the  house^.  which  the 
deTendant  pulled  down  and  destroyed.  The  court,  was  di* 
vided  and  did  not  give  the  instruction  so  prayed;. and  tim 
coostitutes  the  fourth  exception. 

The  first  exception  raises  the  important  question,  what  fix* 
tnres  erected  by  a  tenant  during  his  term,  are  removable  by 
bun? 

The  general  rale  of  the  common  law  certainly  is,  that 
whatever  is  once  annexed  to  the  freehold  becomes  part  of 
it,  and  cannot  afterwards  be  removed,  except  by  him  who  is 
entitled  to  the  inheritance.  The  rule,  however,  never  was, 
at  least  as  far  back  as  we  can  trace  it  in  the  books,  inflex- 
ible^ and  without  exceptions.  It  was  construed  most  strictly 
between  executor  and  heir  in  favour  of  the  latter;  more 
liberally  between  tenant  for  life  or  in  tail,  and  remainder 
maa  or  reversioner,  in  favour  of  the  former;  and  with  much 
greater  latitude  between  landlord  and  tenant,  in  favour  of  the 
tenant.  But  an  exception*  of  a  much  broader  cast,  and 
whose  origin  may  be  traced  almost  as  high  as  the  rule  itself, 
is  <^  fixtures/erected  for  the  purposes  of  trade.  Upon  prin- 
eiplee  of  public  policy,  and  to  encourage  trade  and  manu- 
fectuies,  fixtutes  which  were  erected  to  carry  on  such  busi- 
nets,  were  alloired  to  be  reiMved  by  the  tenant  during  his 
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temiy  and.  were  deemed  personalty  for  many  other  piirpoaet* 
The  principal  cases  are  collected  and  reviewed  by  Lord 
EUenborough  in  delivering  the  opinion  of  the  court  an 
Elwes  vs.  Maw,  3  EaU^$  R.  38}  and  it  seems  unnecessary 
to  do  more  than  to  refer  to  that  case  for  a  full  summary  of 
the  general  doctrine  and  its  admitted  exceptions  in  England. 
The  court  there  decided,  that  in  the  dase  of  landlord  and 
tenant,  there  had  been  no  relaxation  of  the  geueral  rule  in 
cases  of  erections,  $olelyfar  agricuUural  purpaseSj  however 
beneficial  or  important  they  might  be  as  improvements  of 
.the  estate.  Being  once  annexed  to  the  freehold  by  the 
tenant,  they  became  a  part  of  the  realty,  and  could  never 
afterwards  be  severed  by  the  tenant.  The  distinction  is 
certainly  a  nice  one  between  fixtures  for  the  purposes  of 
trade,  and  fixtures  for  agricultural  purposes;  at  least  in 
those  cases,  where  the  sale  of  the  produce  constitutes  the 
principal  pbjeQt  of  the  tenant,  and  the  erections  are  for  the 
purpose  of  such  a  beneficial  enjoyment  of  the  estate.  But 
that  pcHut  is  not  now  before  us;  and  it  is  unnecessary  to 
consider  what  the  true  doctrine  is  or  ought  to.  be  on  this 
subject.  However  well  settled  it  may  now  be  in  England, 
it  cannot  escape  remark,  that  learned  judges  at  difier^nt 
periods  in  that  country,  have  entertained  different  opinions 
upon  it,  down  to  th^  very  date  of  the  decision  in  Elwes  vt. 
Maw,  3  Eos/'f  A,  38. 

The  common  law  of  England  is  not  to  be  taken  m  alt  re- 
spects  to  be  that  of  America.  Our  ancestors  brought  with 
them  its^eneral  principles,  and  claimed  it  as  their,  birth- 
right; but  they  brought  with  them  and  adopted  only  that 
portion  which  was  applicable  to  their  situation.  There  could 
be  Uttle  or  no  reason  for  doubting  that  the  general  doctrine 
as  lo  things  annexed  to  the  freehold,  so  far  as  it  respects 
heirs  an^  executors,  was  adopted  by  them.  The  question 
could  arise  only  betv^een  different  claimants  under  the  same 
ancestor,  and  no  general  policy  could  be  subserved,  by  with- 
drawing from  the  heir  those  things  which  his  ancestor  had 
chosen  to  leave  annexed  to  the  inheritance.  But,  between 
landlord  and  tenant,  it  is  not  so  clear  that  the  rigid  rule  of 
the  common  law,  at  least  as  it  is  expounded  in  3  £a#(,  88, 
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was  SO  applicable  to  their  situation,  as  to  give  rise  to  neces- 
#ary  presumption  in  its  favour.  The  country  was  a  wilder- 
ness, and  the  uni^rsal  policy  was  to  procure  its  cultivation 
and  improvement  The  owner  of  thesoil  as  wlell  as  the  pul>» 
lie,,  had  every  motive  to  encourage  Ihe  tenant  to  devote  him* 
self  to  agricnlture,  and  to  favour  aoQr  erections  which  should 
aid  this  result;  yet,  in  the  comparative  poverty  of  the  coun- 
try, what  tenant  could  sttbrd  to  erect  fixtures  of  much  ex- 
pense or  value,  if  he  was  to  lose  his  whole  interest  therein 
by  the  very  act  of  erectiiMi  f  His  cabin  or  log-hut,  however 
neceasaiy  for  any  improvement  of  the  soil ;  would  cease  to  be 
bis  the  moment  it  was  finished.  It  might,  therefore,  deserve 
consideration,  whether,  in  case  the  doctrine  were  not  pre- 
viously adopted  in  a  state  by  some  isiuthoritiBitive  practice  or 
adjudication;  it  ought  to  be  assumed  by  this  Court  as  a  part 
of  the  jurisprudence  of  such  state,  upon  the  mere  footing  of 
its  existence  in  the  common  law.  At  present,  it  is  unneces- 
sary to  say  more,  than  that  we  give  no  opinion  on  this  ques- 
tion. The  casd  which  hss  been  argued  at  the  bar,  may  well 
be  disposed  of  without  any  discussion  of  it. 

It  has  been  already  stated  that  the  teception  of  buildings 
and  other  fixtures,  for.  the  purpose  of  carrying  on  a  trade  or 
manufacture,  is  of  very  ancient  date,  and  was  recognised  al- 
most as  early  as  the  rule  itself  The  Very  point  was  decided 
in  20  Henry  VII.  13,  a.  and  fr.,  where  it  was  laid  down, 
that  if  a  lessee  f6r  years  made  a  furnace  for  his  advantage, 
or  a  dyer  made  his  vats  of  vessels  to  occupy  his  gccupaiionj 
during  the  term,  he  may  afterwards  remove  them.  That 
doctrine  was  recognised  by  lord  Holt,  in  Poole's  case,  1  Scdk. 
368,  in  favour  of  a  soap-boiler  who  was  tenant  fbr  years. 
He  held  that  the  party  might  well  remove  the  vatd  he  set  up 
in  relation  to  trade ;  and  that  he  might  do  it  by  the  common 
law,  («nd  not  by  virtue  of  any  custom)  in  favour  of  iradCj 
and  to  entoouragt  industry.  In  Lawtoh  vs.  Lawtoh,  3  Atk. 
JR.  13,  the  same  doctrine  was  held  in  the. case  of  a  fire  en- 
gine, set  up  to  work  a  colliery  by  a  tenant  for  life.  Lord 
Hardwicke  there  said,  that  since  the  time  of  Henry  the  se- 
venth, the  general  ground  the  courts  have  gone,  upon  of  re- 
laxiing  the  strict  constructioik  of  law  is,  that  it  is  for  the 
Vol.  IL— T 
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beoefit  of  the  public,  to  encourage  tenants  for  life  to  do  #iHU 
18  advantageouB  to  the  estate  during  the  term.  He  added, 
**  one  reason-  which  weighs  witb^  me  is^  its  being  a  miaoed 
eaaty  between  enjoying  the  profits  of  the  land,  and  carrying 
on  a  species  of  trade;  and  in  considering  it  in  this  Iight«  it 
comes  very  near  the  instances  in  brewhouses,  &c^  of  fdmaces  * 
and  coppers."  The  case  too  of  a^id^mill,  between  theoi^e- 
cutor  and  heir,  &c.  is  extremely  strong,  for  Ihough  cider  is 
a  part  of  the  profits  of  the  real  estate,,  y^t,  it  was  held  by 
lord  chief  baron  Comyns,  a  very  able  comnion  lawyer,  that 
the  cider  mill  was  personal  estate,  notwithstanding,  and  that 
it  should  go  to  the  executor.  '*It  does  not  difierit,  i^  ^y 
opinion,  whether  the  shed  be  made  of  brick  or  loootf,  for  it  is 
only  intended  to  cover  it  from  the  weather  and  other  incon* 
veniences."  In  Penton  ve.  Robart,  2  Eaet^  88,  it  was  fni- 
ther  decided  that  a  tenant  might  remove  his  fijttores  for 
trade,  even  after  the  expiration  of  his  term,  if  he  yet  remain- 
ed in  possession;  and  lord  Kenyon  recognised  the  doctrine 
in  its  mojBt  liberal  extent. 

It  has  "been  suggested  at  the  bar,  thai  this  exception  in 
favour  of  trade  has  never  been  applied  to  cases  like  that  be- 
fore the  Court,  where  a  large  house  has  been  built  and  uled 
in  part  as  a  family  residence.  But  the  question,  whether 
removable  or  not,  does  not  depend  upon  the  form  or  size  of 
the  building,  /whether  it  has  a  brick  foundation,  or  not,  or  is 
one  or  two  stories  high,  or  has  a  brick  or  other  chimney. 
The  sole  question  is,  whether  it  is  designed  for  purposes  of 
Irade  or  not.  A  tenant  may  erect  a  large  as  well  as  a  small 
messuage,  or  a  soap  boilery  of  one  or  two  sjtories  high,  and 
on  whatever  foundations  he  may  choose.  In  LawtoQ  «i. 
Lawton,  3  Atk.  R.  13,  lord  Hardwicke  said,  (as  we  have 
already  seen)  that  it  made  no  difierenee  whether  the  shed  of 
the  engine  be  made  of  brick  or  stone:  In  Penton  M.  Ro* 
bart,  3  Eaet'e  IL  88,  the  building  had  a  brick  foundation,  fet 
into  the  ground,  with  A  chimney  belonging  to  it,  upon  which 
there  was  a  superstructure  of  wood.  Yet  the  court  thought 
the  building  removable.  In  Elwes  ve.  Maw,  3  EoH^eR.  37, 
lord  EUenboroogh  expressly  8tate49  that  thero  was  no  dif- 
ference between  the  building  covering  any  fixed  engiM, 
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utwsilf ,  and  the  latter.  The  only  point  is,  ^whether  it  it  ac* 
cessary  to  oarryihg  on  the  trade  or  not.  If  bona  fide  intend- 
ed for  this  pui'posei  it  falls  within  the  exceptijon  in  favour  of 
trade.  The  case  of  the  Dutch  barns,  before  lord  Kenyon(a)» 
is  to  the  same  effects 

Then  as  to  the  residence  of  the  family  in  tbe  house,  this 
.resolves  itself  into  the  isame  consideration.  If  the  bouse 
were  built  principally  for  a  dwelling  house  for  the  f^ily^ 
independently  of  carrying  on  the  trade;  then  it  would  doubt- 
less be  deemed  a  fizturci  falling  under  the  general  rulei.and 
immovable.  But  if  the  residence  of  the  facbily  were  merely 
an  accessory  for  the  more  beneficial  exercise .  of  the  trader 
and  with  a  view  to  superior  accommodation  in  this  particu- 
lar,  then  it  b  within  the  exception.  There  are  many  trades 
which  cannot  be  cai^ried  on  well«  without  the  presence  of  mahy 
persons  by  night  as  well  as  by  day.  It  is  so  in  some  valua- 
ble manufactories.  It  is  not  unusual  for  persons  employed 
in%  bakery  to  sleep  In  the  same  building.  Now  wjbat  was 
the  evidence  in  the  present  case?  It  wi|s,  "  that  the  defen- 
dant erected  the  building  before  mentioned,  with  a  triew  to 
ctfftjr  on  the  lurinM  <f  a  dairy  raanj  and  for  tht  rsridenos 
iff  hia/amUy  and  $ervavit9  engaged  in  that  &ii#inesf  •"  The 
residence  of  the  family  was  then  auxiliary  to  the  dairy ;  it  was 
for  the  accommodation  andbenefioiai  operations  of  this  trade* 

Surely,  h  cannot  be  doubl^  that  in  a  business  pf  this 
nature,  the  inhnediatei  presence  of  the  family  and  servants, 
was,  or  might  be  of  very  great  utility  and  importance.  The 
defendant  was  also  a  carpenti^r,  and  carried  on  his  business, 
as  such,  in  the,  same  building.  It  is  no  objection  that  he.  car^ 
ried  on  two  trades  ihinead  of  one.  There  is  not  the^slightisst 
evidence  of  this  one  being. a  mere  cover  or  'isvasion  to  o<iQ* 
ceal  another,  which  wai  the  principal  desigQ;  and,  uqleis 
we  were  pnpared  to  say  (w)kich  we  are^  not}  that  the  >9i«m 
filct  that  the  house  was  used  for  a  dwelling  bduse,  ap  well  as 
for  a  trade,  superseded  the'exception  in  favour  of  the  latter, 
there  is  na  ground  to  declare  that  the  tenant  was  not  enti- 
tled to  remove  it.  At  moct,  it  would  Ve  deemed  only  a  mixed 

(s)  Dem  9$.  AlUUry,  S  Kip.  lUf.  |1    Wo^  iW$  Lanilord  k  TenmH^  lit. 
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caie,  analdgout  in  principle  to  those  before  lord  chief  ba* 
ron  Comynsi  and  lord  Hardwicke;  and  therefore  entitled  to 
the  benefit  of  the  exception.  The  case  of  Holmes  vs.  Trem- 
per,  20  Johns.  IL  29,  proceeds  upon  principles  equally  libe* 
,  ral^  and  it  is  quite  certain  that  the  supreme  court  of  New 
York,  were  not  prepared  at  that  time  to  adopt  the  doctrine 
of  Elwes  v$.  Maw,  in  respect  to  erections  for  agricultdral 
purposes.  In  our  o{>inidn,  the  circuit  court  was  right  in  re* 
fusing  the  first  instruction. 

The  second  exception  proceeds  upon  the  ground  that  it 
was  not  liompeteiJl  to  establidi  a  usage  and  custom  in  the 
city  of  Washington  for  tenants  to  mdce  such  removals  of 
buildings  during  their  term.  We  can  perceive  no  objection 
to  such  proof.  Every  demise  between  landlord  and  tenant 
in  respect  to  matters  in  which  the  parties  are  silent,  may  be 
Curly  open  to  explanation  by  the  general  usage  anil  custom 
of  the  country  or  of  the  district  where  the  land  lies.  Every 
person  under  such  circumstanies  is  supposed  to  be  conusant 
6f  the  custom,  and  to  contract  with  a  tacit  reference  to  it. 
Cases  of  this  sort  are  familiar  in  the  books;  as  f9r  instance^ 
to  prove  the  right  of  a  tenant  to  an  away-going  crop(a). 
In  the  very  class  of  cases  now  before  the  Court  the  custom 
of  the  country  has  been  admitted  to  decide  the  right  of  the 
tenant  to  remove  fixtu«'e8(6).  The  case  before  lord  chief 
justice  Treby  turned  upon  tbat  point(c). 

The  third  exception  turns  upon  the  consideratioc,  whether 
the  parol  testimony  was  coinpetent  to  establish  such  a  usage 
asnd  custom.  Competent  it  certainly  was,  if  by  competent  is 
meant,  that  it  was  admissible  to  go  to  the  jury.  Whether  it 
was  such  as  ought  to  have  satisfied  their  minds  on  the  matter 
of  ftct  was  solely  for  their  consideration;  open  indeed  to 
such  commentary  and  observation  as  the  court  jnight  think 
proper  in  its  discretion  to  lay  before  them  for  th^r  eid  and 
guidance.  We  cannot  say  that  they  were  not  at  liberty,  by 
the  principles  of  law,  to  infer  firom  the  evidence  the  exist- 
ence of  the  usage.  The  evidence  might  be  somewhat  loose 

(a)  2  SUarkk  on  JMtfMce,  Pftrt  IV.  p.  46S. 
{b)  JVoo4fair9  LamMard  4^  Tenant,  SIS. 
(e)  AiUer*0  AHEiJ  Priu$,  U, 
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and  indeterminatei  and  ao  be  urged  with  more  or  lets  effect 
upon  their  judgment ;  but  in  a  legal  sense  it  was  within 
their  own  province  to  weigh  it  as  proof  or  as  usage. 

The  last  exception  professes  to  call  upon  the  court  to 
institute  a  comparison  between  the  testimony  introduced  by 
the  plaintiff  and  that  introduced  by  the  defendant  against 
and  for  the  usage*  It  requires  from  the  court  a  decision 
upon  its  relative  weight  and  cfedibilityy  which  the  court 
were  not  justified  in  giving  to  the  jury  in  the  shape  of  a 
positive  instruction. 

Upon  the  whole  in  our  judgment  there  is  no  error  in  the 
judgment  of  the  circuit  court;  and  it  is  affirmed  with  costs. 


This  cause  came  on  to  be.  heard  on  a  transcript  of  the 
record  from  the  circpit  court  of  the  United  States  for  the 
district  of  Columbiai  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel;  on  consideration  whereof, 
it  is  the  opinion  of  this  Court,  that  there  is  no  error  in  the 
judgment  c(  the  said  circuit  court.  Whereupon  it  it  consi« 
dered,  ordered  and  adjudged  by  this  Court,  that  the  judg* 
meftt  of  the  said  circuit  court  in  this  cause,  be,  and  the  same 
ifl  hereby  affirmed  with  costs. 
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RoBBXT  BoTCB,  thAomFF  IK  sBBoit  «f .  Pav|»  AmaBfOMt  DsvaK? 

DAHT  nv  BSROB« 

Hm  Itw  regukling  tbe  rasponilbflity  of  common  airrierfa  doot  not  apply  to  tlM 
cast  of  carrying  intelligent  belngt,  inch  at  negroet.  The  carrter  hai  not»  and 
cannot  have  orer  then  the  aame  abaolnte  conCfol  that  bo  baa  otrer  faianimato 
natter.  In  the  natuto  of  things,  and  in  their  dumelor,  they  reaanhio  paaem 
gerf .  and  not  packages  of  goods.  It  would  aeem  reasonable  therefore,  that  tfan 
leeponsibUity  of  the  carrier  should  be  measured  by  the  lew  which  is  sppHcablf 
to  passengers,  rsther  than  by  that  which  is  applicable  to  tbe  carriage  of  eodi* 
noB  goods.    [156] 

The  biw  applicable  to  common  carriers  is  pne  of  graat  rigoot.    Thougb  to  t|w 
extent  to  which  it  has  been  carried,  and  in  the  cases  to  which  it  has  been  ap*  . 
plied,  its  necessity  and  its  policy  are  admitted ;  yot  it  ought  not  tie  be  oanied 
further  or  applied  to  ne#  cases.    It  has  not  beeir  appHed  to  Uvlngmen,  and 
it  ought  not  to  be.    [156} 

The  ancient  rule  of  the  law  of  carriers;  that  the  carrier  is  liable  only  for-ordlnaiy 
neglecf^  does  not  aoolt  to  the  Conveyance  of  slavas.    [156] 

WRIT  of  error  to  the  circoit  court  of  Kentucky. 

Tbe  case  was  submitted  to  the  Court,  on  the  part  of  the 
counsel  for  the  plaintiff  in  error,  Mr  Rowan,  upon  tbe  fol* 
lowing  brief. 

This  was  an  action  in  the  court  below  against  deftndants 
in  error,  owners  of  the  steam  boat  Washington,  to  recover  from 
them  the  value  of  four  slaves,  the  property  of  the  plaintiff, 
who,  he  alleged,  were  delivered  to  the  commandants  of  said 
boat,  to  be  carried  thereon,  and  who,  he  alleged,  were  drownlsd 
by  the  carelessness,  negligence,  neglect  or  mismanagement 
of  the  captain  and  commandants  of  the  said  steam  boat 

The  declaration  contained  two  counts,  which  are  in  the 
ordinary  form. 

Plea  not  guilty,  and  joinder  in  the  usual  form. 

Upon  the  trial  of  the  cause,  the  following  bill  of  excep- 
tions was  signed  by  the  judges,  viz.  <*  Be  it  remembered, 
that  at  the  trial  of  this  cause,  the  plaintiff  gave  evidence, 
conducing  to  prove  that  the  defendants  were  owners  of  tbe 
steam  boat  Washington.  That  the  said  boat  Washington 
by  them  was  used,  and  employed,  on  the  Mississippi  and 
Ohio  rivers,  as  a  common  carrier  of  property  and  passengers, 
for  freight  and  reward.    That  the  sieam  boat  Tecbe,  in  do- 
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fcending  the  Missiflsippi,  with  the  plaiotiff'i  agent,  and  the 
negroes  mentioned  in  the  dec!aration,  and  others  on  board, 
was  blown  up,  and  set  on  fire,  and  the  passengers  escaped 
from  the  burning  Teche  to  the  shore,  about  six  miles  below 
Natches.  That  the  steam  boat  Washington,  was  ascending 
the  Mississippi,  and  passed  the  burning  Teche,  and  when 
she  came  opposite  to  them,  the  plaintiflPs  agent,  the  negroes, 
atid  others  who  had  escaped  from  the  Teche,  were  on  shore; 
the  agent  of  the  plaintiff,with  the  negroes  belonging  to  the 
plaintiff,  was  receiTed  into  the  yawl  belonging  to  the  de* 
fendaats,  a  tender  to  the  steam  boat,  for  the  purpose  of  con- 
veying the  negroes  from  the  shore  on  the  Mississippi  to  the 
steam  boat,  tq  be  put  on  board  the  steam  ^boat,  and  that  the 
yawl  WM  i^set,  the  negroes  in  the  declaration  mentioned, 
were  drowned;  and  evidence  conducing  to  show  that  the 
yawl  was  upset  by  ill  and  imprudent  management,  in  putting 
the  steam  boat  in  motion  as  the  yawl  approaehed,  and  before 
the  passengers  were  on  board  the  steam  boat. 

The  defendants  on  their  part  gave  evidence  conancing  to 
show  that  these  negroes  and  other  persons,  to  the  n*:.mbeT 
of  sixteen,  had  been  passengers  on  board  the  steam  boat 
Teche,  which  had  taken  fire,  and  the  passengers  had  been 
put  on  shore  about  six  miles  below  Natchesj  from  said  Teche, 
in  her  distress.  That  these  passengers,  including  the  ne* 
groes,  were  taken  into  the  yawl  of  the  steam  boat  Washing* 
ton,  from  their  (jKstress,  so  as  aforesaid,  from  motives  of 
humanity,  and  without  any  view  to  reward,  at  the  request  of 
captain  Campbell,  commanding  the  Teche,  or  of  the.  agent 
of  the  plaintiff.  Th^t  there  was  no  agreement  for  hire,  re- 
ward, or  freight:  none  was  charged  or  received.  That  it 
was  the  custom  of  steam  bo^ats  in  the  river  not  to  C;^im  pas- 
sage money  or  reward  in  such  cases,  from  persons  who  were 
in  distress,  and  unable  to  pay.  And  to  repel  the  evidence 
of  plaintiff,  as  to  negligence,  it  appeared  that  there  was  no 
contract  in  this  case,  between  the  agent  of  the  plaintiff  and 
the  owners  or  officer  of  the  steam  boat,  about  reward;  but 
the  yawl  was  sent  to  shore  and  the  passengers  taken  in, 
without  any  contract,  or  conversation  about  the  carriage,  or 
about  any  reward. 
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The  steam  boat  Teche  when  nhe  took  fire  was  descendiog. 
The  steam  boat  Washington  was  ascending* 

Upon  this  OTidence  the  plaintiff  moved  the  court  to  in- 
struct the  jury, 

1.  That  if  they  find,  firom  the  evidence,  that  the  defendr 
ants  were  owners  of  the  steam  boat,  and  by  themselves, 
their  ofiieer,  or  servants  of  the  boat,  did  actually  receive  into 
their  yawl,  the  negroes  of  the  plaintiff,  to  be  carried  firom 
shore  on  board  the  steam  boat,  they  are  responsible  for  neg- 
lect and  imprudent  management,  notwithstanding  no  re- 
ward, or  hire,  or  freight,  or  wages,  were  to  have  been  paid 
by  Boyce  to  defendants. 

2.  That  if  they  find  firom  the  evidence,  that  the  steam 
boat  Washington  was  owned  by  defendants,  and  used  by 
them,  on  the  river,  as  a  common  carrier,  for  wages  and 
freight,  and  that  the  slaves  of  plaintiff  were  actually  receiv- 
ed by  the  agents  and  servants  of  the  defendants,  on  board 
of  the  yawl,  of  and  belonging  to  the  defendants  as  a  tender 
of  the  steam  boat,  to  be  carried  from  the  laqd,  and  put  on 
btiard  the  steam  boat,  to  be  therein  carried  and  transported, 
that  the  defendants  were  bound  to  the  moat  akiyul  ond 
earful  managtment;  and  if  the  slaves  were  drowned  in 
consequence  of  any  omission  of  such  skilful  and  careful 
management  by  the  agents  and  servants  in  the  conduct  and 
navigation  of  the  boat  and  tender,  the  defendants  are  an- 
swerable to  the  plaintiffs  for  the  value  of  the  slaves. 

S.  That  if  the  jury  believe  the  evidence  in  this  case,  the 
defendants  would  have  had  a  legal  right  to  demand  a  rea- 
sdnable  compensation  for  their  undertaking  to  transport  said 
slaves  on  board  their  boat}  and  their  afterwards  waiving,  or 
declinrog  that  right,  from  motives  of  humanity,  or  any  other 
motive}  does  not  change  or  diminish  their  legd  responsi- 
bility as.  common  carriers  for  hire  or  reward. 

The  defendants  moved  the  court,  "  to  instruct  the  jury 
that,  if  they  find  fi-om  the  evidence  that  the  slavies  in  con- 
troversy were  taken  on  board  of  the  yawl  at  the  instance, 
tad  in  pursuance  of  the  request  of  the  captain  of  the  Teche, 
fifbm  motives  of  humanity  and  courtesy  alone,  that  the  de- 
fendants are  not  liable,  unless  they  shall  be  of  opinion,  that 
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the  slafes  were  lost  through  the  groas  neglect  of  the  captain 
of  the  steam  boat,  or  the  other  servants  or  agents  of  th^ 
defendants." 

The  court  gave  the  first  instruction  moved  by  the  plain* 
tiff,  with  tSis  qualification,  '*  that  gross  negligence,  or  un- 
skilful conduct  was  required  to  charge  the  defendants.'' 
The  second  and  third  instruction  moved  by  the  plaintiff,  the 
court  refused*  to  give,  and  instructed  the  jury,  ^^that  the 
docttine  of  common  carriers  did  not,  apply  to  the  case  cf 
carrying  thteUigent  beingSy  such  as  negroes ;  but  that  the 
defendants  were  chargeable  for  negligence,  or  unskilful  con- 
duct." The  court  gave  the  instructions  asked  for  by  the. 
defendants. 

It  is  believed  and  alleged,  that  the  court  erred  in  refusing 
to  give  the  instructions  required  by  plaintiff,  and  in  giving 
those  required  by  defendants ;  and  espedaUyj  in  instructing 
the  jury  that  the  doctrine  of  common  carriers  did  not  apply 
to  the  case. 

The  counsel  for  the  defendants  in  error,  Mr  Bates,  stated, 
that  the  question  in  the  cause  was,  whether  the  law  of  car- 
riers applies  to  the  transportation  or  conveyance  of  slaves. 

He  contended,  that  in  all  its  principles  the  )aw  did  not 
and  could  not  extend.  The  care  which  might  be  exercised 
over  ioaaimate  property,  which  could  be  disposed  of  for  its 
security  at  the  will  of  the  carrier,  \fBa  not  to  be  exercised  on 
human  beings,  with  the  powers  and  rights  of  locomotion,  and 
of  self-prteervataon  t>J  different  means  from  those  which 
were  enjoined. on  the  carriers  of  merchandize/  The  respon-* 
sibility  of  the  carri^  of  slaves  must  therefore  be  limited. 

Under  the  Roman  Irw  the  condition  of  slaves  was  essen- 
tially different  from  that  of  slaves  here.  In  Rome  the  power 
of  life  and  death  was  vested  iiS  the  master.  Here  slaves 
have  rights  secured  to  them;  they  are  protected  by  law  to  a 
certain  extent  firom  personal  violence,  their  lives  are  under  the 
guardianship  of  the  law;  and  they  have  even  some  political 
power,  as  they  are  enumerated  in  the  represented  population 
4}{  the  United  States.  Slaves  are  here  in  a  mixed  character. 

The  general  doctrine  of  the  law  of  carriers  will  not  there- 
Vol.  II.— U 
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fore  apply  to  them^;  but  those  principles  which  by  that  law 
impose  obligations^  oh  the  carrier  not  to  suffer  or  commit 
gross  negligence  do  apply.  The  facts  in  this  case  .do  not 
establish  gross  negligence,  and  as  the  carriers  of  the  boat 
were  not  bound  for  ^^the  moat  skUftd  care^^  but  only  for 
^tMuoicare,"  the  plaintiff  in  error  has  no  case. 

The  proposition  in.  the  second  instruction  is,  that  the 
owners  of  the  steam  boat  Washington  might  have  received 
a  compensation  for  carrying  the  slaves  from  the  shore  to  the 
•boat  It  is  contended  that  there  was.no  contract,  and  lord' 
Mansfield  has  said,  that  no  compensation  is  due  for  a,  volun- 
tary C9urtesy.  Upon  the  Mississippi  no  compensation  is  ever 
given  for  carriage  from  the  shore  to  the  boat ;  and  in  this  case, 
the  obligations  of  humanity  alone  prompted  those  acts,  from^ 
which  the  plaintiffs  demand  of  this  court,  that  the  owners  of 
the  Washington' shall  be  made  liable  for  the  slaves  lost  by 
the  performance  of  gratuitous  ^kindness.  Such  a  decision 
would  be  against  piolicv  as  well  as  against  justice. 

.  Mr  Chief  Justice  Marshall  delivereci  the  opinion  of  the 
Court. 

This  was  an  action  brought  in  the  court  of  the  United 
States,  for  the  seventh  circuit  and  district  of  Kentucky, 
against  the  defendants,  owners,  d^c. 

There  being  no  special  contract  between  the  parties  in 
this  case,  the  principal,  question  arises  on  the  opinion  ex- 
pressed by  the  court,  "  that  the  doctrine  of  common  carfiers 
does  not  apply  to  the  case  of  carrying  intelligent  beings, 
such  as  negroes." 

That  doctrine  is,  that  the  carrier  is  responsible  for  every 
loss  which  is  not  produced  by  inevitable  accident.  It  has 
been  pressed  beyond  the  general  principles  which  govern 
the  law  of  bailment,  by  considerations  of  policy*  Can  a 
-eonnd  distinction  be  taken  between  a  human  being  in  whoae 
person  another  has  an  interest,  and  inanimate  property) 

A  slave  has  volition*  and  has  feelmgs  which  cannot  be 
entirely  disregarded.  These  properties  cannot  be  overlook- 
ed in  conveying .  him  from  place  to  place.  He  canqot  be 
stowed  away  aa  a  common  package.    Not  oniy  does  hu- 
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manity  forbid  this '^proceed'mgv  but  it  might  eDct^nger  hiii. 
life  or  health.  Consequently  this  rigorous  mode  of  proceed- 
ing annot  safely  be  adopted,  unless  stipulated  fpr  by  8pe«> 
ciat  contract.  Being  left  at  liberty,  he  may  escape.  The 
carrier  has  not,  and  cannot  have,  the  same  absolute  control 
over  him,  that  he  has  over  inanimate  matter.  In  the  nature 
of  things,  and  in  his  character,  ]\e  resembles  a  passebger, 
not  a  package  of  goods.  It  "Would  seem  reasonable,  there^ 
fore,  that  the  responsibility  of  the  carrier  should  be  mea« 
sured  by  the  law  which  is  applicable  to  passengers,  rather 
than  by  that  which  is  applicable  to  the  carriage  of  commoii 
goods. 

There  are  no  slaves  in  England,  but  there  are  persons  in 
whose  service  another  has  a  tepaporary  interest.  We  be- 
lieve that  the  responsibility  of  a  carrier,  for  injury  which 
such  person  may  sustain,  has  never  been  placed  on  the  same' 
principle  with  his  responsibility  for  a  bale  of  goods.  He  is 
undoubtedly  answerable  for  any  injury  siistained  in  conse- 
quence of  his  negligence  or  want  of  skill;  but  we  have 
never  understood  that  he  is  responsible  farther. 

The  law  applicable  to  common  carriers  is  one  of  great 
rigour.  Though  to  the  extent  to  which  it  has  been  carried, 
and  in  the  cases  to  which  it  has  been  applied,  we  admit  its 
necessity  and  its  policy,  we  do  not  think  it  ought  to  be  car- 
ried farther,  or  applied  to  new  cases.  We  think  it  has  not 
been  applied  to  living  men,  and  that  it  ought  not  to  be  ap- 
plied to  them. 

The  directions  given  by  the  court  to  the  jury  informed 
them,  that  the  defendants  were  responsible  for  negligence 
or  unskilful  conduct,  but  not  otherwise. 

Sir  William  Jones,  in  his  Treatise  on  Bailments,  p.  14,  says, 
"  When  the  contract  is  reciprocally  beneficial  to  both  par- 
ties, the  obligation  hangs  in  an  even  balance;  and  there 
can  be  no  reason  to  recede  from  the  standard :  nothing  more, 
therefore,  ought  in  that  case  to  be  required  than  ordinary  di- 
ligence, and  the  bailee  should  be  responsible  for  no  more  than 
ordinary  neglect.^'  In  another  place  (p.  144)  the  same  author 
says,  **  A  carrier  for  hire  ought,  by  the  rule,  to  be  respon- 
sible only  for  ordini^ry  neglect;  and  in  the  time  of  Remy 
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.  VIII.9  It  appears  to  have  been  generally  holden,  that  a  com- 
mon carrier  was  chargeable  in  case  of  a  loss  by  robbery, 
only  when  he  had  travelled  by  ways  dangerous  for  robbing, 
or  driven  by  night,  or  at  any  inconvenient  hour." 

This  rule,  as  relates  lo  the-  conveyance  of  goods,,  was 
changed  as  commerce  advanced,  from  motives  of  policy. 
But  if  the  court  is  right  in  supposing,  that,  the  strict  rule 
introduced  for  general  commercial  objects,  does  not  apply 
to  the  conveyance  of  slaves,  the  ancient  rule  ^'  that  the  car- 
rier is  liable  only  for  ordinary  neglect,"  still  applies  to  them. 

If  the  slaves  were  taken  on  board  the  yawl  to  be  conveyed 
in  the  steam  boat,  solely  in  consequence  of  their  distress, 
and  from  motives  of  humanity  alone,  no  reward,  hire  or 
freignt  being  tp  be  paid  for  their  passage,  as  the  first  prayer 
of  the  plaintiff  and  the  prayer  of  the  defendant  suppose,  the 
carrier  would  certainly  be  responsible  only  in  a  case  of  gross 
neglect;  and  the  qualification  annexed  to  this  construcUon 
was  correct. 

We  think  that  in  the  case  stated  for  the  instruction  of  the 
circuit  court,  the  defendants  were  responsible  for  the  injury 
sustained,  only  in  the  event  of  its  being  caused  by  the  neg- 
ligence, or  the  unskilfulness  of  the  defendants  or  their 
agents,  and  that  there  is  no  error  in  the  opinion  j^iven. 


This  cause  came  on  to  be  heard  on  a  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky,  and  was  argued  by  counsel;  on  consi- 
deration whereof,  it  is  considered,  ordered  and  adjudged  by 
this  Court,  that  the  judgment  of  the  said  circuit  court  in 
thip. cause  be,  and  the  same  is  hereby  aflirmed  with  costs. 
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It  WW  anumed  on  the  trguroent  by  the  counsel  on  both  tidee,  tbtt  the  circuit 
court  pf  the  county  of  Washington  in  the  district  of  Columbia,  it  Tested  with 
the  same  power  in  relation  to  intestate's  estates  in  that  county,. that  Is  possessed 
by  a  county  court  in  Maryland  over  lands  lyln^  ijritbin  the  county.    [I6S] 

When  the  proceedings  of  a  court  of  competent  jurisdiction  are  brou^t  before 
another  court  ooliaterally,  they  are  by  no  means  subject  to  all  the  ezcejitions 
which  might  be  taken  to  them  on  a  direct  appeal.  The  general  and  well 
settled  rule  of  law  in  such  cases  is,  that  when  the  proceedings  are  coDafenlly 
d«awn  in  question,  and  it  appears  on  the  Ace  of  them,  that  the  iubject  matter, 
was  within  the  jurisdiction  of  the  court,  they  are  Toidable  only..  The  errors 
and  irregularities  of  any  suit  are  to  be  corrected  by  some  direct  proceeding, 
either  before  the  same  court  to  set  them  aside,  or  in  an  appellate  court.  If 
tlffite  is  a  total  want  of  jurisdiction,  the  proceedings  are  void»  and  a  mere  nul* 
lity,  and  confer  no  right,  and  afford  no  justificatioi^  and  may.  be  rejected  when 
collaterally  drawn  in  question.     [168] 

The  act  of  the  legislature  of  Maryland,  relative  to  a  devhw  of  the  real  estate  of 
intestates  in  certain  cases,  19  directing  the  commissioners  when  to  give  deeds 
to>pUfphasers,  has  this  general  provision ;  that  the  eommiasioB  and  proeeedingn 
thereon  shall  be  recited  ih'the  preamble  of  the  deed.  It  certainly  could  not 
have  been  intended  that  the  commission,  and  all  the  |m>ceedings,  should  be  sat 
out  In  hme  verba.  If  the  substance  of  the  proceedings  is  recited.  It  Is  sulb- 
dent.    [167] 

Hie  law  appears  to  be  settled  in  the  states,  that  courts  will  go  far  to  sust^n  bone 
fide  titles  acquired*  under  sales  made  by  statutes  regulating  sales  made  by  ordiBT 
of  orphans'  courts.  Where  there  has  been  a  fair  sale,  the  purchaser  will  not  bf 
bound  to  look  beyond  the  decree,  if  the  iacts  necessary  to  give  the  court  ju- 
viadiction  appear  on  the  face  of  the  proeeadings.    [167] 

The  decision  of  this  Court  in  Elliott  es.  Pienoll,  (I-  Peten,  840,)  was  not  in* 
tended  to  decide  any  thing  at  variance  with  the  principles  established  in  thif 
case.    [168]  -^ 

When  the  jurisdiction  of  the  court-un  the  subject  under  whose  autbotity  lands 
have  been  sold,  appears  on  the  face  of  the  proceedings ;  its  errors  or  mistakes, 
if  any  were. committed,  cannot  be  corrected  .or  examined  When  brought  up 
collaterally.    [169] 

THIS  case  clune  up  by  appeal  frpm  the  circuit  court  for 
the  county  of  Washington,  in  the  district  of  Columbia ; 
where  a  verdict  was  taken  for  the  appellees,  subject  to  the 
opinion  of  the  Court,  upon  the  following  agreed  case. 

^'  The  plaintiff,  to -prove  title  to  the  premises,  (Lot  No.  14 
in  Square  No.  290,  in  the  city  of  Washington,)  showed  a 
title  in  Robert  Tolmie,  regularly  deduced  by  sundry  ad- 
mitted mesne  conveyances  from  David  Burnes,  one  of  the 
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ongioal  proprietors  of  city  property,  duly  executed  and  ac- 
kDOwledged  and  recorded  to  the  said  premises,  accompanied 
by  possession  thereof  and  payment  of  taxes  thereon,  by  the 
several  grantees,  according  to  the  titles^  down  to  the  year 
1805 ;  when  the  said  llobert  Tolmie,  the  last  grantee  in 
whom  the  said  title  had  vested,  departed  this  life  intestate, 
leaving  Margaret,  Alice  and  James  Tolmie,  his  only  three 
children  and  heirs  at  law,  infants  at  the  time  of  his  death, 
under  the  age  of  21  years ;  that  the  said  infants  continued  in 
possession  of  said  premi8e3  until  some  time  in  t^e  year  1814 ; 
that  Margaret  was  the  eldest  of.  said  infants,  and  that  in  the 
year  181^  she  intermarried  with  one  Francis  Bpveridge,  and 
has  since  died,  leaving  three  ^children,  to  wit:  Margaret  Bev- 
eridge,  Hannah  Beveridge,  and  James  Beveridge,  who  are 
named  among  the  lessors  of  the  plaintiff;  that  James  Tolmie 
aforesaid  also  died  jBtfter  the  death  of  said  Margaret,  his  sister, 
intestate,  under  age  and  uamarried,  prior  to  the  commence- 
ment of  this  suit,  leaving  Alice  aforesaid  his  sister  and  the 
said  three  children  of  Margarret  his  heirs  at  law.  And  the 
plaintiff  also  proved  that  the  said  Margaret  Tolmie  was  17 
years  of  age  at  the  time  of  hejr  said  marriage,  which  was  in 
1812,  and  was  an  infant  under  the  age  of  21  years  at  the 
time  of  the  sale  made  by  the  commissioners  hereinafter 
named  ;  that  her  husband,  the  said  Francis  Beveridge,  some 
time  in  the  year  1814  or  1815,  went  away,  leaving  his  &mily 
residents  of  the  city. of  Washington ;  that  after  some  time 
be  returned  and  lived  with  his  family,  and  again  went  away 
and  has  never  since  returned,  and  is  generally  believed  to 
b^  dead  by  his  family  and  friends ;  about  three  or  four  years 
ago  he  was  heard  of  and  was  then  sick,  and  has  never  been 
heard  of  since. 

*^  The  defendant  has  had  possession  of  the  premises  since 
1814,  when  she  became  the  purchaser  thereof  (by  her  then 
name  Julia  Kean)  at  4i  public  sale  made  by  certain  commis- 
sioners appointed  under  the  act  of  the  assembly  of  Maryland 
of  178G,  c.  45,  to  direct  descents.  She  entered  in  pursu- 
ance of  that  sale,  claiming  the  lot  under  it,  and  produced 
in  evidence,  thc-'proceedings  of  the  commissioners,  which 
are  made  part  of  the  case  agreed.'' 
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That  record  contains  a  petition  in  the  usual  form  for 
partition  of  the  real  estate  of  Robett  Tolmie,  which  pur^ 
ports  to  be  the  joint  petition  of  Francis  Beveridge  and  Mar- 
garet his  wife,  and  of  Alice  Tolmie  and  Jam^s  Tolmie,  in- 
fants, by  Margaret  Tolmie,  their  guardian,  mother,  and  next 
friend.  It  states  that  Robert  Tolmie  died  seised,  leaving 
Margaret  &is  widow,  and  also  the  following  children,  his 
heirs  at  law,  viz.  "  Margaret,  since  intermarried  with  Francis 
Beveridge,  said  Alice  Tolmie  and  James  Tolmie,  which  said 
Alice  and  James  are  infants  under  the  age  of  21  years."  This 
pistition  was  filed  on  the  15th  of  June  11B14,  and  a  commis- 
sion issued  on  the  same  day.  *On  the  17th  of  June  1814, 
the  commissioners  reported  that  the  estate  consisted  of  a  sm^ 
gle  lot,  and  could  not  be.  divided  without  loss,  &c.,aQd  va- 
lued the  same  at  $1400.  Whereupon,  at  June  term  1814, 
the  court  ordered  the  property  to  be  sold  at  public  auction 
en  ten  days'  notice,  one-fourth  part  of  the  purchase  money  . 
in  cash,  and  the  residue  at  thr^e,  six  and  nine  months,  tak- 
ing bond  with  good  security  to  the  heirs  according  to  their 
several  interests.  On  the  6th  of  July  1814,  F.  BereridgQ 
and  wife,  and  Alice  and  James  Tolmie  by  their  mother,  gave 
notice  in  writing  that  they  did  not  el^ct  to  take  the  property 
at  the  valuation.  On  the  3d  of  July.  1818,  the  commis- 
sioners reported  that  tfiey  had  sold  the  property,  on  the  30th 
of  July  1814,  to  the  appellant  for  $1106,  on  a  credit  of 
three,  six,  and  nine  months;  one-fourth  being  paid  in  cash, 
and  that  she  gave  due  aecurity  for  the  payment  of  the  pur- 
chase money,  all  whijch  has  been  duly  paid ;  they  therefore 
requested  that  the  said  sale  might  be  ratified,  and  that  they 
might  be  directed  to  distribute  the  proceeds,  and  make  a 
conveyance  to  the  purchaser.  On  the  same  3d  of  July,  the 
coart  "  ordered  that  the  report  of  the  commissioners  return- 
ed and  filed  in  this  cauae  be,  and  the  same  is  her-sby  rati- 
hed  an^  confirmed,  so  soon  as  proper  receipts  of  the  parties 
are  produced  before  one  of  the  judges  of  this  court,  and  that 
tfccn  the  commissioners  or  a  majority  of  them  make  a  suffi- 
cient deed  in  lee  to  the  purchaser.''  On  the  13th  of  June, 
1816,  the  majority  of  the  commissioners  made  a  deed  to  the 
appellant,  which  recites,  that  by  a  decree  of  the  circuit 
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court,  sitting  as  a  court  of  chancery,  David  Appier,  &c. 
were  api>ointed- commissioners,  and  they  or  a  majority  of 
them  were  authorised  and  empowered  to  sell  said  lot,  thei 
real  estate  of  Robert  Tolmie  deceased;  and  that  in  pursu- 
ance of  said  decree,  the  said  Appier,  <bc.  did,  on  the  30th 
of  July  1814,  sell  the  same  to  the  appellant  for  $1070 ;  that 
the  s^id  purchase  money  had  been  paid,  and  that  the  said 
Appier,  &c.  were  authorised  and  empowered  by  said  decree 
to  execute  a  conveyance  of  the  same,  and  accordingly  the 
said  Appier,  &c.  conveyed  said  lot  to  the  appellant  and  her 
heirs. 

The  statutes  are  the  acts  of  assembly  of  Maryland  of 
1786,  c.  45,  s.  8;  1797,  c.  114,  s.  6;  and  1799,  c.  49,  s.  3, 4. 

This  ejcctmedt  was  brought  by  Alice  Tolmie,  and  by  the 
three  infant  children  of  her  sister,  Margaret  Beveridge;  who, 
since  the  death  of  the  said  Margaret  and  of  the  said  James 
Tolmie,  have  claimed  to  be  entitled  to  the  lot,  as  heirs  of  the 
said  Robert  Tolmie.  The  defendantentered  under,  and  relied 
on  the  commissioners'  sale  above,  which  the  lessors  of  the 
plaintiff  contended  was  void.  1.  Because  none  of  the  heirs 
of  Robert  Tolmie  had,  arrived  at  age  at  the  time  of  the  sale ; 
the  act  of  1786  expressly  prohibiting  a  sale  until  the  eldest 
was  of  age.  2.  Because  the  sale  was  never  ratified  by  the 
court.  3.  Because  bonds  for  the  purchase  money  were  not 
taken  payable  to  each  representative,  according  to  his  pro- 
portionable part  of  the  net  amount  of  sales.  And  4.  Because 
the  deed  does  not  recite  the  couunission  and  all  the  peces- 
sary  proceedings  thereon  to  show  a  good  title. 

Mr  Wilde  and  Mr  Jones,  for  the  appellant,  argued : 
1.  That  the  sale  of  the  property  of  Robert  Tolmiot  was  a 
judicial  proceeding ;  made  in  a  court  of  competent  jariadic- 
tion,  acting  as  a  court  of  chancery,  and  proceediog  m  rem, 
in  the  proper  exercise  df  its  authority ;  and  was,  Iheitfore, 
conclusive  upon  all  the  world.  Gelston  M.  Hoyt,  §  WhA^ 
foil,  246.  But  if  it  were  otherwise,  the  law  is,  that  a  tide 
made  under  an  erroneous  judgment  is  alleys  deemed  valid; 
and  in  Maryland,  it  has  been  held,  that  a, decree  in  equity 
for  the  sale  of  lands,  to  pay  debts,  oc  for  distributioBi  is  a 
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proceeding'  in  rrnn^  and  cannot  be  questioned,  6  Harr%$  fy 
JohnB.a^ 

The  principle  of  law  is,  that  if  the  jarisdiction  of  the  court 
ajttaches  to  the  anbject  matter,  the  proceeding  cannot  be  ex- 
amined in  a  collaieral  manner  in  another  court  If  error 
exist  in  the  proceedings,  by  the  ministerial  acts  of  those  who 
are  the  agents  of  the  court  in  the  same;  although  it  is  ad- 
mitted those  acts  should  not  beatrictly  conformable  to  the  law 
of  the  proceeding,  those  errors  can  only  be  examined  before 
the  tribunal  from  which  the  authority  of  the  agent*  emanat- 
ed. So  iar  as  the  purchaser  of  an  estate  is  concerned,  it  is 
entirely  immaterial  whether  the  agents  of  die  court  did  their 
duty ;  the  only  remedy  isJby^ppIication  to  the  court.  8  JcAiw. 
361.  1  Ccwen,  632.  13  Johns.  97.  In  those  states  where 
the  sales  of  estates  of  intestates  are  under  the  authority  6f 
the  courts  of  probate,  the  proceedings  of  such  courts  haTo 
been  held  conclusive*  2  Doug.  312.  1  Comieclieirf  R^. 
469.    A  Day,  221. 

The  purofaaser  is  entitled  to  claim  that  all  the  proceedings 
shall  be  presudSed  to  be  regular;  and-  if  aiiy  were  not  so, 
proof  of  the  inegularity  should  begiTen.  When .  the  court 
ratified. this  sale,  the. conclusion  is,  that  before  the  same 
was  done,  all  the  intermediate  steps  had  been  examined, 
were  approved,  and  were  regular^ 

Mr  Key,  for  the  defendant,  siated  that  the  title  set  up  by 
the  plaintiff,  was  derived  from  particular  statutes  of  Mary- 
land, and  the  validity  of  the  sale  depended  on  the  Conform- 
ity between  the  proceedings,  and  the  requisites  of  the  law. 
This  had  not  been  the  'course  in  the  case  before  the  court. 

He  denied  that  the  sale  was  by  a  judicial  decree  of  a 
court;  but  by  commissioners,  under  the  special  stutute.  The 
Sfde  having  been  irregular,  was /herefore  invalid,  on  the 
authority  of  the  cases  in  4  Whioiony  79.  3Cranc&,  331. 
2  Woih.  382. 

The  proceedings  did  not  derive  their  authority  from  the 

general  powers  of  the  court;  and  the  circuit  court  acted  in 

this  case  under  the  special  limited!  powerii  granted  by  the 

Maryland  law.    It  was  therefore  necessary  that  M  the  facts 

Vol.  H— V 
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upon  which  the  power  was  exercised  should  appear.  CaW" 
pefy  528.  6  Harris  and  Johns.  42.  130.  i  Peters^  340.  6 
Harris  and  Johns.  258. 

But  if  the  commiasioners  had  power  tp  make  tlie  sale,  the 
ratification  of  the  same  by  the  court  is  essential.  No  rati- 
fication was  given)  no  receipts  of  the  purchase  money  pro-* 
duced;  for  the  proper  evidence  of  these,  is  their  recital  in 
the  deed  of  conveyance. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

Thifs  was  an  action  of  ejectment  brought  in  the  t^ircuit 
court  of  the  distrfct  of  Columbia,  in  the  county  of  .Wash- 
ington, to  recover  posscQsion  of  lot  No.  14  in  square  No. 
290;  in  the  city  of  Washington.  Upon  the  trial,  the  lessors 
of  the  plaintiff  produced,  and  proved  by  sundry  mesne  con- 
veyances, a  title  to  the  premises  in  question,  from  David 
Burnes^  one  of  the  original  proprietors  of  city  property,  to 
Robert  Tolmie,  who  in  the  year  1805  died  intestate.  And 
it  was  also  proved  that  the  lessors  of  the  plaintiff,  are  the 
heirs  at  law  of  Robert  Tolmie. 

The  defendant  claimed  title  to  the  premises  in  question, 
under  a  purchase  made  at  a  commissioners'  sale,  by  virtue  of 
certain  proceedingiB,  had  in  the  circuit  court,  pursuant  to 
the  provisions  of  the  laws  of  Maryland  relative  to  a  division 
of  the  real  estate  of  intestates  in  certain  cases.  Objections 
were  made  to  the  validity  of  these  proceedings,  and  a  verdict 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
upon  a  case  agreed.  The  court  below  decided  that  the 
commissioners'  sale  was  void, -and  rendered  judgment  for  the 
plaintiff  for  two  thirds  of  the  premises  in  question,  and  the 
case  comes  now  before  this  court  upon  a  writ  of  error. 

The  case,  in  the  circuit  court,  turned  entirely  upon  ques- 
tions arising  upon  the  proceedings  under  which  the  sale  was 
made.  It  was  assumed  on  the  argument  by  the  counsel  on 
both  sides,  that  the  circuit  court  in  which  these  proceedings 
were  had,  was  vested  with  the  same  powers  in  this  respect, 
in  relation  to  intestates'  estates  in  the  county  of  Washington^ 
that  is  possessed  by  a  county  court  in  Maryland  on  this  ob- 
ject, over  lands  lying  within  the  county. 
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The  exceptions  taken  fo  the  proceedings  were, 

1.  Because  none  of  the  heirs  of  Robert  Tolmie  were  of 
age  at  the  time  of  the  sale. 

2.  Because  the  sale  was  never  raiified  by  the  court. 

3.  Because  bonds  for  the'  purchase  money  were  not  taken, 
payable  to  each  representative,  according  to  his  proportional 
part  of  the  net  amount  of  the  sale. 

4.  Because  the  deed  does  not  recite  the  commission  and 
all  the  necessary  proceedings  thereon,  to  shew  a  good  title. 

The  counsel  for  the  defendant  in  error  have,  in  the  argu- 
ment, considered  these  proceedings  open  to  the  same  exami- 
nation and  objections,  as  they  would  be  in  an  appellate 
court,  on  a  direct  proceeding  to  bring  them  under  review. 
This,  however,  is  not  the  light  in  which  we  view  the  ques- 
tions now  before  us.  These  proceedings  were  brought  be** 
fore  the  court  below  collaterally,  and  are  by  no  means  sub- 
ject to  all  the  exceptions  which  might  be  taken  on  a  direct 
appeal.  They  may  well  be  considered  judicial  proceedings'; 
they  were  commenced  in  a  court  of  justice,  carried  on  under 
the  supervising^power  of  the  court,  and  to  receive  its  final 
ratification.  The  general  and  well  settled  rule  of  law  in 
such  cases  is,  that  when  the  proceedings  are  collaterally 
drawn  in  question,  and  it  appears  upon  the  filce  of  them, 
that  the  subject  matter  was  within  the  jurisdiction  of  the 
court,  they  are  voidable  only.  The  errors  and  irregularities, 
if  any  exist,  are  to  be  corrected  by  some  direct  proceeding,, 
either  before  the  same  court,  to  set  them  aside,  or  in  an  ap- 
pellate court.  If  there  is  a  total  want  of  jurisdiction,  the 
proceedings  are  void  and  a  mere  nullity,  and  confer  no  right, 
and  afford  no  justification,  and  may  be  rejected  when  col- 
laterally drawn  in  question. 

The  first  inquiry  therefore  is,  whether  it  sufficiently  ap- 
pears, upon  the  face  of  these  proceedings,  that  the  court 
had  jurisdiction  of  the  subject  matter.  The  law  of  Maryland 
under  which  they  took  place,  (act  of  1766,  ch.  45,  head  8) 
declares  that  in  case  the  parties  entitled  to  the  intestate's 
estate  cannot  agree  upon  the  division;  or  in  case  any 
person^ entitled  to  any  part  be  a  minor ;  application  may  be 
made  to  the  court  of  the  county  where  the  estate  lies,  and 
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the  court  shall  appoint  and  issue  a  commission  to  five  dis- 
creet men,  who  are  required  to  adjudge  and  determine 
whether  the  estate  will  admit  of  being  divided  without  in- 
jury and  loss  to  all  the  parties  entitled ;  and  to  ascertain  the 
value  of  the  estate.  And  if  the  estate  can  be  divided  with- 
out los9  or  injury  to  the  partieS)  the  commissioners  are  re- 
quired to  make  partition  of  the  same..  And  if  they  shall 
determine  that  the  estate  cannot  be  divided  without  loss, 
they  shall  make  return  to  the  county  CQurt  of  their  judg- 
ment, and  ihe  reasons  upon  which  the  same  is  formed;  and 
also  the  real  value  of  the  estate.  And  if  the  judgment  of 
the  commissioners  shall  be  confirmed  by  the  county  court 
then  the  eldest  son,  child,  or  persons  entitled,  if  of  age, 
shall  have  the  election  to  take  the  whole  of  the  estate,  and 
pay  to  the  others  their  just  proportion  of  the  value  in  money; 
and  on  the  refusal  of  the  eldest  child,  the  same  election  is 
giyen  in  succession  to  the  ■  other  children,  or  persons  f  n- 
titled,  who  are  of  age ;  and  if  all  refuse,  the  estate  is  to  be 
sold  under  the  direction  of  the  commissioners,  and  the  pur- 
chase money  divided  among  the  several  persons  entitled,  ac- 
cording to  their  respective,  titles  to  the  estate.  But  if  all 
the  parties  entitled  shall  be  minora  at  the  death  of  the  in- 
testate, the  estate  shall  not  be  sold  until  the  eldest  arrives 
to  age,  and  the  profits  of  the  estate  shall  be  equally  divided 
in  th$  mean  time. 

The  principal  objection  raised  to  the  title  of  the  de- 
fendant below,  and  indeed  the  only  one  that  presents  any 
difficulty  is,  that  .upon  the  trial  of  this  cause  it  was  proved, 
.that  none  of  the  heirs  of  Robert  Tolmie  had  arrived  a£  age 
when  the  sale  was  made ;  and  how  far  this  will  afiect  the 
sale  will  depend  upon  the  question,  whether  the  proceed- 
ings on  the  partition,  \i:Ken  brought  up  in  this  collateral 
way,-^ere  open  to  an. inquiry  into  th^t  fact.  Did  the  juris- 
diction of  the  court  over  the  subject  matter  of  the  proceed- 
ings depend  upon  that  fact;  or  if  true,  was  it  matter  of  error, 
and  to  be  corrected  only  on  appeal  9 

It  is  to  be  borne  in  mind,  that  no  such  fact  appears  on  the 
face  of  these  proceedings ;  but  on  the  contrary,  from  what 
is  stated,  it  may  reasonably  be  fnlerred  that  it  apiieared  be- 
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fore  the  court,  that  one  of  the  heirs  wa».df  age.  The  peti- 
tion presented  to  the  court  for  the  appointment  of  commis- 
sioners, and  which  was  the  commencement  of  the  proceed- 
ings, in  setting  out  the  parties  interested,  states,  that  Robert 
Tolmie  died  intestate,  leaving  the  following  children  and 
heirs  at  law ;  viz.  Margaret,  since  intermarried  with  Francis 
Beveridge,  and  Alice  Tolmie,  and  James  Tolmie,  which 
said  Alice  and  James  are  infants,  under  the  age  of  twenty- 
ohe  years.  Why  specially  allege  that  these  two  were 
minors  if  Margaret  was  also  a  minor?  Every  reasonable 
intendment  is  to  be  made  in  favour  of  the  proceedings;  and 
their  allegation  in  the  petition  will  fairly  admit  of  the  con- 
clusion, that  the  petitioneriEi  intended  to  assert,  that  Alice 
and  James  only  were  under  age.  The  age  of  the  heirs, 
was,  at  all  eyents,  a  matter  of  fact  upon  which  the  court 
was  to  judge;  and  the  law  no  where  requires  the  court ^o 
enter  on  record  the  evidence  upon  which  they  decided  that 
bet.  And  how  can  we  now  say,  but  that  the  court  had 
satisfactory  evidence  before  it  that  one  of  the  heirs  was.  of 
age.  If  it  was  so  stated  in  terms,  on  the  face  of  the  pro- 
ceedings, and  even  if  tlie  jurisdiction  of  the  coun  depended 
upon  that  lact;  it  is  by  no  means  clear  that  it  would  be  per- 
mitted to.  contradict  it,  on  a  direct  proceeding  to  reverse 
any  order  or  decree  made  by  the  court.  But  to  permit  that 
fact  to  be  drawn  in  question,  in  this  collateral  way,  is  cer* 
tainly  not  warranted  by  any  principle  of  law. 

But,  ibdependent  of  these  considerations,  the  jurisdiction 
of  the  court  over  the  subject  matter  of  the  proceedings  suf- 
ficiently appears*  It  did  not  depend  on  the  fact  that  one  of 
the  heirs  was  of  age.  But  according  to  the  erpress  terms  of 
the  act,  it  attaches  when  the  ancestor  dies  intestate,  and  any 
of  the  persons  entitled  to  ^is  estate  is  a  minor.  The  petition 
states  that  Robert  Tolmie,  late  of  the  county  of  Washington, 
died  intestate,  seised  in  fee  of  lot  No.  14  in  square  No.  290, 
leaving  Alice  Tolmie  and  James  Tolmie,  two  of  his  chil- 
dren, and  heirs  at  law,  under  the  age  of  ode  and  twenty 
years.  And  whether  Margaret  Beveridge,  his  other  child 
and  heir,  was  of  age  or  not,  was  immatmal,  ae  it  respected 
the  jurisdiction  of  tlte  court.    That  fact  could  only  become 


166  SUPREME  COURT. 

[Thompson  vt,  Tolmie.] 

material,  in  case  the  land  was  not  susceptible  of  a  diYisioD, 
without  injury  or  loss  to  the  parties^  If  it  could  be  divided 
without  injury,  the  commissioners  were  required  to  divide 
it,  although  all  the  heirs  were  minors.  The  materiality  of 
the  inquiry,  whether  any  one  of  the  heirs  was  of  a^e,  was 
altogether  contingent,  and  might  never  arise.  And  at  all 
events,  must  depend  upon  the  report  of  the  commissioners, 
whether  or  not  the  property  might  be  divided  without  injury. 
This  must,  necessarily,  therefore  be  an  inquiry  arising  in  the 
course  of  the  proceedings,  and  after  the  jurisdiction  of  the 
court  attached. 

With  respect  to  the  other  exceptions,  it  would  be  difficult 
to  sustabi  them,  if  the  proceedings  were  before  this  court 
on  a  direct  appeal.  No  more  could  be  required,  than  to  set 
forth  enough  to  show  the  jurisdiction  of  the  court,  and  a 
substantial  compliance  with  the  requirements  of  the  law.  In 
June  term  1814,  the  court  confirmed  the  report  of  the  com- 
missioaers,  that  the  property  would  not  admit  oCa  division, 
and  ordered  a  sale  thereof;  prescribing  the  terms,  viz.  one 
fourth  cash,  and  the  other  three  fourthaon  a  credit  of  three, 
six,  and  nine  months,  taking  bonds,  with  good  security  to 
the  heirs  according  to  their  several  rights,  bearing  interest 
from  the  day  of  sale.  .  On  the  15th  of  June  1815,  after  the 
expiration  of  the  time  of  credit,  ordered  by  the  court.-to  be 
given,  the  commissioners  report  a  sale  of  the  lot  to  the  de- 
fendant below  for  $1105,  and  that  the  purchase  money  and 
interest  bad  all  been  paid,  and  they  request  that  the  sale 
may  be  ratified,  and  they  directed  to  distribute  the  money, 
and  make  a  conveyance  to  the  purchaser.  It  is  objected 
that  it  doe&not  appear  that  bonds  were  given  to  the  heirsj 
according  to  the  order  of  the  court  and  the  directions  of  the 
act  of  1799.  But  this  objection  cannot  certainly  be  consi- 
dered of  any  importance,  after  the  money  had  been  paid  by 
the  purchaser,  and  the  report  ratified  and  confiirmed  by  the 
court,  and  the  commissioners  directed  to  make  a  d^d  to  the 
purchi^ser.  But  it  is  said  this  was  a  conditional  ratificati^B« 
and  not  to  take  effect  until  receipts  from  the  parties  entitled 
to  the  money  were  produced  to' one  of  the  judges  of  the 
court.    Suppose  this  is  to  be  considered  a  conditional  rati* 
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ficalion,  and  the  purchaser  not  entitled  to  a  deed  until  the 
condition  wai  performed.  Where  is  the  OTidence  that 
affords  any  inference  that  it  was  not  performed.  The  re* 
ceipts  were  to  be  prodaded  to  one  of  the  judges  of  the 
court,  and  was  not  a  matter  which  the  court  were  afterwards 
to  sanction  or  pass  an][.  order  upon.  It  was  not  a  judicial 
ac^,  and  would. not  of  course  be  made  matter  of  record. 
And  the  deed  being  afterwards  given,  affords  a  pretty  fair 
inference,  thai  the  order  of  the  court  had  been  complied  with. 

The  last  objection  is,  that  the  deed  does  not  recite  the 
commission,  and  all  the  necessary  proceedings  thereon,  to 
show  a  good  title. 

^  The  act  of  1199,  in  directing  the  commissioners  when  to 
gite  deeds  to  purchasers,  has  the  generlil  provision,  that 
the  commission  and  proceedings  thereon  shall  be  recited  in 
the  preamble  of  the  deed.  It  certainly  could  not  have  been 
intended  that  the  consmission  and  all  the  proceedings  should 
be  set  out  in  hcDC  verba ;  and  the  substance  of  them  is  recited, 
which  is  all  that  could  be  necessary.  So  that  this  eicep- 
tion  is  not  well  taken  as  to  the  matter  of  fact. 

From  this  brief  notice  of  the  several  objections  which 
have  been  taken  to  these  proceedings,  it  will  be  seen  that 
in  the  opinion  of  this  court,  the  three  last  are  unfounded, 
and  could  not  be  sustained  even  On  a  direct  appeal;  and  the 
first,  although  entitled  to  more  consideration,  cannot,  at  all 
events,  be  raised, 'wheu  the  proceedings  are  collaterally 
drawn  in  question,  as  they  were  on  the  trial  of  this  cause. ' 

The  Maryland  cases  cited  in  the  argument,  and  reported 
by  H^rru  ^  Johman,  Vol.  V.  42. 130,  and  Vol.  VI.  156. 
358,  do  not  throw  lauch  light  upon  the  particular  questions 
.drawn  under  exmnination  in  this  case*  Some  of  them,  how- 
ever, are  very  strong  cases  to  show  how  far  the  courts  .of 
that  state  will  go,  to  sustain  bona  fide  titles  acquired  under 
sales  made  by  virtue  ofthase  statutes.  The  rules  which  ap* 
ply  t(S  and  govern  titles  acquired  under  sales  made  by  order 
of  orphans*  courts,  and  courts  of  probate,  in  the  states  where 
such  regdlations  are  adopted,  are  applicable  to  the  case  now 
before  the  court.  The  case  of  MTherson  vs.  Cunliff;  11 
Sdrg.  ^  RmriBy  429,  was  one  of  this  description,  and  brought 
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Odder  ibe  consideration  of  tbe  supreme  court  of  PennsyWa- 
nia,  the  effect  of  a  decree  of  the  orphans'  court,  in  matters 
within  its  jurisdiction,  although  founded  in  a  mistake  of  facts. 
And  in  tbe  discussion  of  that  question  which  is  gone  into 
very  much  at  large,  rules  are  laid  down  which  have  a  strong 
bearing,  upon  the  present  case.  When  there  is  a  fair  sale, 
say  tbe  courtr  and  the  decree  executed  by  a  conveyance 
from  tbe  administrator,  tl)e  purchaser  will  not  be  bound  to 
Jook  beyond  the  decree,  if  the  facts  necessary  to  give  the 
court  jurisdiction  appear  on  the  face  of  the  proceedings. 
Afier  a  lapse  of  years,  presumptions  must  be  made  in  fiiYOttf 
of  what  does  not  appear.  If  the  purchaser  was  responsible 
for  the  mistakes  of  the  court,  in  point  of  fact,  afler  they 
had  adiudicated  upon  the  Acts,  and  acted  upon  them,  these 
sales,  would  be  snares  for  honest  men.  The  purchnser  is  not 
bound  to  look  further  back  than  the  order  of  the  court  He 
is  not  to  see,  whether  the  court  was  miiitaken  in  the  fiM^ts  of 
debts  and  children.  That  the  decree  of  an  orphans'  court, 
in  a  case  within  its  jurisdiction,  is  reversible  only  on  appeal, 
and  not  collaterally  in  another  suit. 

In  Perkins  v$.  Fairfield,  11  Maaa.  E^.  3S7,  in  the  su- 
preme judicial  court  of  Massachusetts,  it  was  held ;  that  a  title 
under  a  sale  by  administration,  "by  virtue  of  a  license  fhMB 
the  court  of  common  pleas,  was  good  against  the  heirs  of 
the  intestate,  although  the  license  was  granted  upon  a  certi- 
ficate of  the  judge  of  probates,  not  authorised  by  the  cir- 
cumstances of  the  case.  The  court  said  the  license  was 
granted  by  a  court  having  jurisdiction  of  the  subject*  If 
that  jurisdiction  was  improvidently  exercised,  or  in  a  manner 
not  wananted  by  the  evidence  from  the  probate  court,  yet 
it  is  not  to  be  corrected  at  the  expense  of  the  purchaser; 
who  had  a  right  to  rely  upon  the  order  of  the  court,  as  an 
authority  emanating  from  a  competent  jurisdiction.  Hie 
case  of  Elliot  V9.  Piersoll,  1  Pefarsi  340,  decided  in  this  Court 
at  tbe  last  term,  has  been  referred  to  by  the  counsel  for  the 
defendant  in  error,  as  containiiig  a  doctrine  that  will  let  in 
every  possible  objection  that  «an  be  made  to  these  proceed- 
ings. 

The  observation  relied  upon  is,  "  but  we  cannot  yield  an 
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SBseiit  to  the  proporitiony  that  the  jariidictioh  of  the  county 
court  could  not  be  qucBtibned,  when  its  proceedings  were 
brought  eoHaleraUy  before  the  circuit  court/^  This  remark 
was  only  in  aiMwertb  the  argument  whicb  had  been  urged 
at  the  bar,  that  the  eircmt  court  could  not  question  the 
jurisdiction  of  the  county  court.  That  it  was  so  intended  is 
ob?ious  from  what  immediately  follows.  *<  We  know  nothing 
in:  the  organization  of  the  circuit  courts  of  the  union,  which 
can  contradistinguish  theuf  from  other  courts  in  this  ra- 
qpeet.^''  And  the  limitition  upon  the  eitent  of  the  inquiry, 
when  the  proceedings  are  brought  .collaterally  before  the 
court,  is  eqilicitly  laid  down.  ^  We  i^ree,  that  if  the 
cototy  court  had  |urisdictioo.,  its  decisions  would  be  con- 
elusiTe.  When  a  court  has  jurisdiction^  it  Jiasa  right  to  de- 
cide every  question  that  occurs  in  the  cause ;  and  whether 
itsdMisions  be  correct  or  not,  its  jiidgmenli  until  reversed, 
is  regarded  as  binding  in  every  other  court;  But  if  it  acts 
without  authority,  its  judgments  and  orders  are  regarded  as 
noUities.  They  are  not  voidable,  but  simply  void;  and  form 
no  bar  to  a  recovery  sought  in  opposition  to  them  even 
prior  to  a  reversal." 

This  is  the  clear  and  well  settled  doctrine  of  the  law,  and 
applies  to  the  case  how  before  the  Court  The  jurisdiction 
of  the  court,  (under  whose  order  the  sale  was  made)  over 
the  subject  mattel',  appears  upon  the  fiice  bfthe  proceedings; 
and  its  enors-oi  mistakes,  if  an^  were  committed,  cannot  be 
corrected  or  examined  when  brought  up  collaterally,  as  they 
were  in  the  ckrcuit  court 

The  judgment  of  the  court  below  mUst,  accordingly,  be 
reversed;  and  the  record  sent  back^  with  directions  to  the 
c;p«rt  to  enter  judgment  for  the  defendant 
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Thokai  F.  TawKBUBT,  Plaimtifv  nv  xbsob  «#.  Jchbph  K.  Bum- 
ball,  Dbfsndaht  nf  ebkor. 

BUU  pf  eichange,  ptymble  at  a  giten  time  after  date,  need  not  be  preaented  br 
acceptance  at  all ;  and  payment  may  at  once  be  demanded  at  their  maturity. 
[178] 
:  It  if  admitted,  timt  in  reapect  to  foieigD  blUa  of  excliaDge»  tbe  notaiial  cedifieito 
of  proteat  it,  of  itaelf*  lufficient  proof  of  tbe  diabenour  of  a  biU,  withoot  any 
auxQiary  evidence.    [179] 

Itii  not  diapated,  thit  by.  tbe  geaeial  coatom  of  »erdiants  In  tbe  United  S|M«9, 
biila  of  exchange,  drawn  In  one  ftale  on  aao^^r  elaleb  »•»  if  diahonmirod,  pib*. 
teated  by  a  notary;  and  tbe  prodnctioja  of  aoch  proteat  la  the  euatomary  docu- 
ment 6f  diahonour.    [180] 

if  a  peraen  undertake  to  accept  a  bill,  hi  contidention  that  another  will  potdiaae 
one  alieady  drawn,  or  to  be  tberaefter  drawn,  niid  aa  na  '■«H*t«*imt  to  the 
poichaaor  to  t>ke  it ;  and  the  bill  b  porcbaaed  upon  the  eredit  of  auch  promiae 
for  a  sufficient  considention ;  aucb  promiie  to  accept  ia  binding  upon  the  party« 
It  la  an  original  promiae  to  the  purcbaaer,  not  merely  a  promiaefor  the  debt  it 
another ;  and  having  a  anfflcient  cooperation  to  aopportit,lB  raavn  end  Jut* 
tice  aa  well  aa  In  law,  it  ought  to  bind  hUn.    [181] 

If,  A.  aaya  to  B.,  pay  ao  much  money  to  C.  and  I  will  repay  it  to  yon,  it  la 

an  original  independent  promise ;  and  If  tbe  money  is  paid  upon  the  iklth  of 

It,  it  haa  been  alwaya  deemU  aa  obllgatofy  cootraet,  even  (faoogh  It  be  by 

parol;  beeauae  thera  ia  an  original  considention  moving  between  the  imme* 

.  diate  parties  to  the  contract.    [,182] 

Damage  to  tbe  promiaaee  conatitutea  as  good  a  consideration  as  benefit  to  tbe 
promiaaor.     [182] 

in  eaaee  not  abiokitelycloaed  by  an^rity,  thk  Cowt  faaralweya  expiMaed  a 
atrong  bielinatidn  not  to  extend  the  operation  pf  the  atatate  of  franda  ao  aa  to 
embrace  original  and  diatinct  promiaea,  made  bv  different  persona  at  the  aame 
time  upon  the  aame  generid  consideration.    [1b2] 

R-  can  make  no  dlfiweace'  hi  taw,  wheihor  the  debt  fi»  which  a  UD  of  ea- 
chaage  la  takea  is  a  pre-eziating  debt,  or  money  then  paid  for  the  bllL  la 
each  case  there  ia  a  aubstantial  credit  given  by  the  patty  to  the  drawer  apon 
the  bill,  and  the  party  parts  with  hia  present  rights  at  the  inatance  of  the  pro- 
miaaee, whoae^iromiae  ia  substantially  a  new  and  independent  one^  and  not  a 
mere  grantee  of  the  exiating  promise  of  the  drawer.  Under  spch  dranni- 
atancea,  there  is  no  subatantial  diatinction,  whether  the  bill  be, then  in  existence, 
or  be  drawn  afterwarda.  In  each  case,  the  object  of  tbe  promise  is  to  induce 
the  party  to  .take  tbe  bill  upon  the^credit  of  ttie  promise.  •  [182] 

If  the  holder  of  a  bill  of  .exchange,  at  tbe  time  of  taking  the  blll,.knew  that  tbe 
drawee  bad  not  funda  in  his  hands  belonging  to  the  drawer,  and  took  the  bill 
on  ibe  promise  of  the  drawee  to  accept  it,  expecting  to  receive  funds  firom  tha 
drawer ;  the  prondse  of  the  drawee  to  accept  tbe  bill,  constliutea  a  valid  eoa- 
tract  betfi^een  the  parties,  notwithstanding  the  failure  of  the  drayver  to  place 
funds  in  hia  bai(da.  The  acceptance  of  tbe  drawee  of  a  bill,  binda  hlm,althou^ 
It  is  ktfowa  to  the  holder,  that  he  has  no  funds  In  his  hands.  It  Is  soflelent 
that  the  holder  trusts  to  such  aeceptaace.    [188] 
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THIS  suit  WW  origiDally  instituted  by  Joseph  K*  Smarally 
in  a  statQ  court  of  KentucjLy,  and  afterwards,  on  the  peti- 
tion of  Thomai  F.  Townsley  the  defendant  below,  removed 
into  the  circuit  court  of  the  United  States  for  the  district 
of  Kentttckyi  where  the  same  was  tried  before  a  jury,  and 
a  verdict  rendered  for  the  plaintiff! 

The.  action  was  upon  an  alleged  verbal  promise  made  by 
the  defendant,  as  one  of  the  partners  of  Townsley. and  Co., 
that  they  would  accept  a  certaiq  draft  or  drafts,  to  be  drawn 
on  them  at  New  Orleans  by  one  Richard  S.  Waters,  in  fa- 
vour of  Joseph  K.  Sumral);  and  the  cause  of  action  alleged 
was  a  failure  to  comply  with  the  promise.  The  bill  was 
drawn  and  remitted  to  New  Orleans,  and  not  being  paid, 
wasretunAd  uMer  protest  to  Kentucky,  and  this  suit  Wfui 
brought. 

On  the  triioJ  in  the  circuit  court,  various  bills  of  exceptions 
were  takeq  by  the  defendant,  all  of  which  are  stated  in  the 
opinion  of  this  Court;  and  in  which  opinion  is  also  stated,  the 
points  on  which  ihe  plaintiff  in  error  sought  to  obtain  a  re- 
versal .^f  the  judgment  of  the  circuit  court. 

Mr  Coxe,  for  the  plaintiff  in  error,  contended:* 

1.  That  a  parol  promise  to  accept  a  non-existing  bill  does 
not  constitute  a  contract,  for  the  breach  of  which  an  action 
may  be  maintained. 

He  admitted  that  the  acceptance  of  an  existing  bill  might 
be  by  parol;  but  the  allowance  of  such  a  principle  of  law 
had  been^egretted  by  judges.  •  A'  written  agreement  to  ac- 
cept a  bill  not  yet  drawn,  is  valid;  but  there  has  been  no 
decision  which  aisirmed  that  a  parol  acceptance  of  such  a  bill . 
is  binding;  and  the  leaning  of  courts  has  been  against  it» 
Cited,  2  WhMt.  66.  1  Eatt,  98.  4  Eu^l,  57.  5  £asl,6t4. 
]  JSttk.6ll:    SJIfoss.  10. 

The  general  principle  of  our  law  is,  that  a  verbal  promise 
of  this  kind  will  not  sustain  an  action.  The  provisions  of 
the  statute  of  frauda  are  infringed,  by  making  it  otberwbe. 

The  admission  of  such  a  parol  contract  will  lead  to  diffi- 
cdties  and  uncertainties;  and  the  danger  of  such  a  course 
is  shown  in  this  case,  aa  n6  one  of  the  witness^,  of  three 
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jrho  were  examined,  represeDt  the  agreement  to  accept  to 
the  same  extent. 

2.  The  court  were  requested  to  instruct  the  jury,  that  if 
they  believed  the  biil  was  drawn  by  Waters  to  pay  a  partner^ 
ship  debt,  as  stftted  by  Waters,  they  should  ^  find  for  the  de- 
fendant. 

This  was  accommodation  paper,  the  benefit  of  which  was 
to  enure  to  the  drawer  and  the  payee,  to  enable  them  to 
pay  a  .joint  debt.  No  consideration,  in  fact,  passed  for  it 
from,  the  plaintiff  to  either  the  drawer  or  the  drawee.  He 
stands  in  the  same  situation  he  would  have  been  in  if  it  had 
never  been  drawn. 

This  prayer,  and  this  view  of  the  case,  are  put  hypothetic 
ca:lly  to  the  jury.  The  facts  upon  which  they  are  based  ar6 
detailed  in  the  testimony  of  Wateis,  and  the  jury  was  to 
judge  of  his  credit.  There  was  therefore  enough  to  warrant 
the  prayer,  and  it  shoulid  have  bedn  allowed.  So  sdso,  he 
contended,  the  next  instruction  should  not  have  been  refiised,' 
as  it  leaves  to  the  jury  the  decision  upon  the  testimony  of 
Waters. 

Upon  the  question,  whether,  if  a  bill  be  drawn  in  Ken- 
tucky, on  a  person  in  New  Orleans,  the  protest  is,  in  itself^ 
evidence  of  demand  and  refusal :  in  Nicholaati#*  Webb,  8 
Wheatcn^  326,  it  was  held,  that  the  protest  of  «  foreign  bill 
is  sufficient;  but  a  distinction  is  taken  between  fi>reign  bills^ 
and  those  instruments  in  which  a  protest  is  not  necessary, 
and  therefore  not  the  official  act  of  the  officers.  In  cases, 
of  inland  bills  Uie  protest  cannot  he  read.  Ghesmer  «s. 
Noyes,  4  Camp.  129.    2  Bam.  fy  Aid.  696. 

The  supreme  court  of  New  York  have  held  such  billsas 
this  to  be  inland  bilb.  Miller  V9.  Hackley,  5  Jekfim.  lib. 
Also  cited  2  Tucktr'e  BlaclM.  467.    5  CotM%  363. 

Under  the  English  statutes,  provision  is  made  to  protect 
inland  Bills ;  but  the  same  statutes  prescribe  that  the  ac- 
ceptance shall  be  in  writing. 

At  common  law  no  protest  of  an  inland  bill  of  exchange 
was  ever  made.  It  was  introduced  by  statute. .  By  the  law 
of  Louisiana,  an  inland  bill  cannot  be  protested  for  non- 
payment, unless  it  has  been  accepted  in  writing;  and  the 
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holder  of  an  inland  bill  need  not  protest  it.    iiMnffton^t 
Crim.  Code,  p.  55,  art.  318 ;  p.  73,  art.  487 ;  p.  99,  art. 
717.    The  form  of  proteatis  to  be  conformable  to  thia  ens- 
torn  of  the  place  where  it  is  made,  p.  100,  art  737. 

Although  the  contract  waa  made  in  Kentucky,  yet  it  w«« 
to  be  executed  in  Louisiana,  and  the  law  of  that  place  most 
be  the  law  of  the  contract.  I  GfoIKs.  /isp.  371,  372.  Rob^ 
inson  m.  Bland,  2  Btar.  1077,  1079.  1  BL  Bigp.  256. 
.  Under  the  French  law,  which  prevaib  in  Louisiana^  no 
acceptance  is  valid  unless  it  is  in  writing. 

Mr  Nicholas,  for  the  defendant  in  error,  stated  .(hat  the 
principal  question  is  whether  an  agreement  to  accept  a  bill 
to  be  drawn  was  binding. 

Originally,  at  comimon  law,  a  verbal  acceptance  of  a  bin 
was  as  good  as  if  it  hadbeen  written;  and  counts  have  sinoe 
gone  fiirther,  and  have  made  circumstances  equivalent  to  an 
acceptance. 

.  InCoolidgeM.  Payson,  2  fFheatonj66,  this  Court  decided, 
that  a  verbal  acceptance  was  as  good  as  one  which  is  writ* 
ten;  and  whatever  may  be  the  law  of  Engbmd,  this  is  now 
settled  law  in  .the  United  States.  All'  the  the  cases  go  upon 
the  question  whether  the  promise  to  accept  waii  the  induce 
ment  to  take  th6  bill. 

If  a  verbal  acceptance  is  as  valid  as  one  whicn  is  in  wri- 
ting, where  is  the  authority  to  show  ffcat  a  parol  agreeolent 
to  accept  a  bill  to  be  drawn  is  not  binding.  The  objection 
to  such  an  acceptance,  on  the  ground  of  inconvenience, 
would  prevail  equally  against  all  parol  acceptances.. 

A  verbal  promise  for  a- good  consideration  is  binding,  and 
the  policy  of  extending  the  rule  to  bills  to  be  drawip,  to  the 
same  extent  as  it  operates  to  bipd  the  verbal  acceptor  of  a 
bill  drawn,  is  equal.  In  Kentucky,  if  A.  says  to  B:  ^  let  C. 
have  four  thousand  dollars  in  goods,  and  I  will  pay  the^ 
amount  f  the  promise  is  good.  Notwithstanding  the  statute 
of  frauds,  this  is  law  in  that  state. 

Before  the  statute  of  frauds  any  x>aroI  promise  was  good, 
even  for  the  conveyance  of  a  freehold ;  and  until  it  shall  bet 
shown,  that  in  the  statute  of  frauds  there  is  a  provision 
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Mgmmi  the  contract  opon  which  this  suit  is  brought,  it  will 
operate. 

The  lex  loci  will  sqstaio  this  contract.  It  was  made  in 
Kentucky,  and  was  to  be  performed  at  New  Orleans;  and 
the  remedy  for  the  breach  is  lo  be  obtained  by  the  laws  of 
Kentucky,  ^demand  was  necessary  at  New  Orleans  ;  but 
this  did  not  transfer  the  contract  to  that  place. 

The  law  of  Kentucky  requires  that  a  bill  drawn  on  a  per- 
son out  of  the  state  shall  be  protested.  2  lAttelFs  Law9i  103) 
105.  It  not  only  authoriases  a.  protest,  but  upon  its  being 
made,  creates  an  additional  liability  for  damages.  Thus, 
therefore,  the  protest  is  by  a  statute,  by  provision,  made  ne- 
cessary, and  it  becomes  of  course  prima  fade  evidence  of 
demand  and  refusal  to  pay.  Upon  principles  .frequently  re- 
cognized, this  Court  have  decided,  that  the  law  of  Kentucky 
opoB  this  matter  will  be  reapecled  and  enforced  here. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  pf  the  district 
of  Kentucky.  The  original  action  was  brought  by  the  der 
isndant  in  error  against  the  pluntiff  in  error,  as  one  of  the 
Arm  of  Thomas  F.  Townsley  &  Co.,  to  recover  the  amount 
of  a  bill  of  exchange,  drawn,  at  Maysville  in  Kentucky,  on 
the  27th  of  November  1827,  by  one  Richard  S.  Waters^  on 
Messrs  Townsley  A,  Co.  at  New  Orleans,  at  120  days  after 
date  for  $2000,  payable  to  Sumrall  or  order,  which  had 
been  dishonohred  by  the  drawees. 

The  declaration  conteined  various  counts :  some  of  which 
alleged  an  actual  acceptence  of  the  bill  and  non-payment, 
thereof  at  maturity ;  others,  a  promise  by  the  drawees  to  ac- 
cept and  pay  the  bill  when  drawn,  if  the  original  plaintiff 
would  pHrchase  the  same  from  the  drawer.  The  cause  was 
tried  upon  the  general  issue,  and  a  verdict  was  found  for 
the  original  plaintiff  Jor  f  2860,  upon  which  he  obtoined 
judgment  A  bill  of  exceptions  was  taken  at  the  trial,  upon 
which  the  questions  are  presented,  which  have  been  aigued 
at  the  bar. 

The  bill  of  exceptions  steted,  that  the  plaintiff  offered  in 
evidence  the  bill  of  exchange  and  the  protest  of  the  notery 
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public  at  New  Orleans,  to  which  eTideoce  the  defendant 
objected,  bat  the  court  admitted  the  leatimoDy. 

Evidence  was  then  given,  by  the  testimony  of  John  Sum* 
rail,  the  plaintiff's  brother,  to  show  that  in  a  conversation 
between  the  plaintiff  and  the  defendant  relative  to  some 
shipments  which  Richard  S.  Waters  proposed  to  make  to 
the  firm  of  Thomas  F.  Townsley  d&  Co.  and  bills  to 
be  drawn  against  them ;  when  the  plaintiff  said  he  feared 
the  bills  would  not  be  honoured  and  paid;  Thomas  F* 
Townsley  told  the  plaintiff,  that  the  firm  would  accept  the 
bills  of  Waters,  for  $4000,  and  pay  them  at  maturity.  The 
plaintiff  stated  he  wished  to  pay  a  debt  in  Philadelphia  with 
Ibe  bills,  and  the  produce  to  be  shipped  by  Waters  might 
not  arrive  in  time  to  provide  for  them ;  to  which  Tdwosley 
replied,  that  if  Waters  would  draw  a  bill  or  bilk  to  the 
amount  not  exceeding  $4000,  such  bill  or  bills  should  be 
accepted  and  paid,  whether  the  produce  arrived  or  not. 
Waters  and  the  plaintiff  had  been  in  partnership  before  the 
conversation,  but  the  partnership  at  the  time  it  took  place 
bad  been  dissolved.  Richard  S.  Waters  testified,  that  be 
bad  drawn  the  bill  for  $2000  upon  which  the  suit  was 
brought,  and  another  for  the  same  amount.  That  in  a 
conversation  with  the  plaintiff  before  the  bills  were  drawn, 
the  plaintiff  wished  him  to  draw  for  $4000 :  he  said  he  was 
afraid  to  draw  for  $4000,.  and  the  plaintiff  told  him,  Towns* 
ley  had  said  he  would  pay  one  draft  for  $2000,  whether  the 
produce  to  be  shipped  arrived  io  time  or  not  f  and  he  agreed 
to  draw  for  $2000,  and  after  some  hesitation  he  drew  the 
other  bill  for  $2000 ;  both  bills  being  drawn  in  &vour  of 
Sumrall :  and  it  was  perfectly  understood  between  them  that 
he  had  no  funds  io  the  hands  of  the  drawees,  and  thaU  tli^ 
bills  w«re  to  be  sent  to  Philadelphia  tp  discharge  debts  du9 
by  the  plaintiff  and  himself  as  partners,  to  Toland  &  Rockhill 
anu  to  others  :  and  the  plaintiff  agreed  to  help  him  to  meet 
one  of  the  bills,  if  he  should  be  unable  to  pay  both.  He 
gave  the  plaintiff  the  bills  fur  $4000  of  paitnership  goods 
taken  by  him  at  the  dissolution  of  the  partnership.  That  the 
partnership  accounts  were  not  settled ;  and  he  received  no 
other  consideration  for  the  bills  than  the  receipt  of  the 
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^4000  of  partnership  goods.  He  fiimished  Thomas  F. 
Townsley  4^  Co.  with  produce  enough  to  pay  one  of 
the  draftsi  and  they  paid  one  of  them.  Townsley  d&  Co.  had 
no  funds  or  effects  in  their  hands  belonging  to  him.  On  the 
dissolution  of  the  partnership,  he  understood  the  plaintiff 
was  to  wind  up  the  concern  and  pay  the  debts. 

The  defendant  then  offered  in  eyidence  the  record  o£  a 
suit  of  Toland  &  Rockhill  against  Sumrall  &  Waters;  which 
was  objected  to,  and  the  objection  sustained  by  the  court. 

The  deposition  of  Langhome  was  then  read,  stating  that 
that  in  1819,  he  heard  Waters  say,  his  credit  was  better 
abroad  than  at  home,  for  Townsley  had  promised  to  accept 
for  him  for  $4000  for  Sumrall,  whether  his  produce  got  down 
in  time  or  not! 

Evidence  was  a)so  giyen  to  show,  that  shortly  after  the 
bills  of  exchange  were  drawn.  Waters  became  totally  insol- 
vent. 

The  deposition  of  Samuel  D.  -Lucas  was  read  on  the  part 
of  the  plaintiff.  He  stated  that  he  heard  Townsley  assure 
the  plaintiff  that  the  drafts  of  Waters  to  the  amount  of 
$4000,  which  Waters  proposed  to  let  the  plaintiff  have,  to 
bo  drawn  by  Waters  on  the  house  of  Thomas  F.  Townsley 
&  Co.  of  New  Orleans,  at  120  days  after  date,  should 
be  paid.  The  plaintiff  consented  to  take  the  drafts  with 
considerable  reluctance,  for  fear  of  accident ;  upon  which 
Townsley  assured  him  the  drafts  should  be  honoured, 
whether  the  produce  to  be  shipped  by  Waters  arrived  or 
not.  Upon  the  faith  of  Townsley's  accepting  for  Waters, 
the  bills  were  received,  and  the  plaintiff  advanced  large 
quantities  of  merchandise  and  other  articles. 

The.plaintiff  prayed  the  following  instruction  to  the  jury, 
which  was  given,  and  to  which  the  defendant  excepted :  That 
if  they  shall  believe  from  the  evidence  in  this  case  that  the 
defendant  Townsley  promised  for  himself  and  company,  to 
Sumrall,  that  they  would  honour,  accept,  or  pay  bills  drawn 
on  them  by  Waters  to  the  amount  of  $4000 ;  and  that  Sumrall 
did  inmiediately  thereafter,  or  within  a  reasonable  time,  upon 
the  credit  of  said  premise,  purchase  bills  drawn  by  Waters, 
accordingly,  to  the  amount  of  $4000,  and  that  the  bill  in  the 
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declaratipD  mentioned,  is  one  of  the  bills  so  purchased;  then 
that  the  plaintiff  upon  the  evidence,  is  entitled  to  recover; 
whether  the  purchase  was  made  before  or  after  the*  drawing 
of  said  bills,  or  whether  they  were  drawn  for  a  pre-existing^ 
debt,  or  drawn  and  sold  for  any  other  good  and  valuable  con* 
sideration. 

'The  defendant  then  asked  the  court  to  instruct  the  jury  : 
1.  Thatif  they  believe  from  the  evidence,that  the  defendant  by 
parol  stated  that  he  would  aecepta  bill  or  bills  to  the  Amount 
of  $4000,  before  the  bills  were  drawn,  and  bi^fore  the  de- 
fendant bad  received  the  amount  or  any  part  of  it,  under 
the  expectation  and  belief  that  the  drawer  Richard  S;  Wa- 
ters would  put  funds  into  his  Hands  to  take  up  the  bills  at 
maturity.;  and  that  the  plaintiff  knew  that  the  said  Richaird 
had  no  funds,  but  made  the  promise  in  anticipation  of  such 
funds,  and  that  no  funds  to  take  up  the  bill  were  placed  in 
the  hands  of  the  defendants  or  either  of  them,  to  take  up  the 
bill,  nor  had  the  drawer  any  funds  in  the  hands  of  the  drawee 
to  draw  upon;  that  they  should  find  for  the  defendant;  pro- 
vided the  jury  further  find  that  the  plaintiffandR.S.  Waters 
the  draper,  were  partners  in  trade,  and  as  such  were  indebted 
on  their  partnership  account  to  Toland  &,  Rockhill ;  and  that 
the  bill  was  drawn  by  the  said  Waters  in  .favour  of  the  plain- 
tiff, with  a  view  to  raise  funds,  or  to  be  passed  in  direct  pay- 
'ment  of  a  joint  debt  due  as  aforesaid  ;  aiid  that  the  said  bill, 
with  this  object  and  view,  and  in  pursuance  of  an  agreement 
between  drawer  and  plaintiff,  was  passed  to  the  credit  of  the 
drawer  and  plaintiff  to  Toland  &  RoclLhill. 

2.  That  if  tfaey  believe  the  said  bill  was  drawn  to  pay  a 
partnership  debt  as  stated  by  R.  S.  Waters,  they  ought  to 
find  for  the  defendants. 

3.  Thatifthey  believe  the  bill  was  drawn  by  Waters  in  favour 
of  Sumrall,  fZf  be  assigned 't^TToland  &  Rockhill,  in  payment 
of  a  partnership  debt  due  by  Waters  &.  Sumrall  to  Toland 
&  Rockhill,  and  that  said  bill  was  thus  assigned  to  Toland  &. 
Rockhill ;  and  if  they  also  believe  that  said  Waters  Sl  Sum- 
rall have  not  settled  their  partnership ;  that  then  they  should 
find  for  the  defendant. 

4.  That  if  they  believe  ft  om  the  evidence,  that  the  drawer, 

VOL.  IL— X 
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Biehaid  S.  Waters,  was  informed  by  Towntley,  before  he 
drew  the  bills  offered  in  evidence,  that  he  might  draw  for 
$4000«  and  that  he  would  accept  and  take  up  $3000,  whe- 
ther he,  the  said  Waters,  got  on  in  time  to  take  it  up  or  not; 
and  that  he  would  accept  and  take  up  the  other  bill  if  funds 
were  placed  or  forwarded  to  the  bouse  in  New  Orleans  to 
take  it  up  with,  and  that  when  the  said  Richard  S.  Waters 
drew  the  bills,  that  he  hesitated  for  fear  he  could  not  get  to 
New  Orleans  in  time  with  the  means  to  take  up  both  bills, 
until  it  was  agreed  between  Sumrall  and  him,  that  they 
would  risk  both  bills;  and  if  Waters  was  not  able  to  take 
up  both  at  maturity,  that  as  to  the  one  Townsley  would 
not  accept,  he,  Sumrall,  would  assist  the  said  Waters  with 
funds  to  take  it  up  with  at  maturity ;  and  that  Sumrall  did, 
at  the  time  of  drawing  the  bills  as  aforesaid,  state. to  Wa- 
ters that  Townsley  promised  him  that  he  would  accept 
one  of  the  bills  unconditionally,  and  the  other  if  in  filiids;  and 
that  Townsley  &  Co.  did  accept  and  pay  at  maturity  one 
of  the  bills,  and  had  not  funds  of  Waters  or  of  the  plaintiff 
to  pay  the  other  iat  maturity  ;  that  they  ought  to  find  for  the 
defendant. 

5.  That  ademand  of  the  amount  of  said  bill  atNew  Oriels 
was  necessary  to  enable  the  plaintiff  to  maintain  the  suit, 
and  that  the  protest  of  t&e  notary  is  not  evidence  of  such  de-  . 
mand.' 

6.  That  a- parol  promise  to  pay  a  non-existing  bill,  since  the 
statute  of  frauds,  is  not  obligatory  and  binding. 

To  all  which  opinions  of  the  court — 1.  In  permitting  plain- 
tin  to  r<;ad  said  protest;  2.  In  refusing  defendant  leave  to 
read  said  record;  3.  In  giving  the  instructions  asked  by 
plaintiff;  4.  In  refusing  the  instructions  asked  by  defendant 
—the  defendant  excepted. 

The  first  question  that  arises  is  upon  the  admissibility  of 
the  protest  of  the  notary  public  atNew  Orleans,  as  proof  of 
the  dishonour  of  the  bill.  The  protest -is  for  non-payment 
for  want  of  funds ;  and  it  does  not  nppear  that  there  had 
been  any  prior  protest  for  non-acceptance.  Bills  of  exchange 
payable  at  a  given  time  after  date,  need  not  be  presented 
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for  acceptance  at  all ;  and  pay;itoent  may  at  once  be  de-* 
ihanded  at  their  maturity.  The  objection  now  made  does 
not  turn  upon  this  pointy  but  upon  the  point;  tbaf  the  pre*, 
sent  is  not  a  foreign^  but  an  inland  bill  of  exchange ;  being 
drawn  in  Kentucky,  and  payable  at  New  Orleans  in  Lottisi' 
ima;  and  that  a  notarial  protest  is  not  in  such  cases  evidence 
of  a  demand  and  refusal  of  payment.  We  do  not  think  it 
necessary  in  this  case  to  decide,  whether  a  bill  drawn  in  one 
state  upon  persons  resident  in  another  state,  within  the  union, 
is  to  be  deemed  a  foreign,  or  an  inland  bill  of  exchange. 
Foreign  it  certainly  is  not,  if  by  such  appellation  is  under- 
stood a  bill  drawn  upon  n  country  under  a  totally  distinct 
and  independent  sovereignty  and  allegiance.  Inland  it  is 
not,  if  by  that  appellation  rs  understood  a  bill  drawn  in  one 
part  of  a  territory,  on  another  part,  exclusively  under  the 
same  municipal  laws,  and  exclusively  governed  by  the  same 
sovereign  power.  It-would  seem  to  constitute  an  interme* 
diate  case.  Different  tribunals  in  the  United  States,  of  great 
respectability,  have,  howevj^r,  differed  upon  the  question ; 
and  it  may  all  be  left. for  a  final  decision,  until  it  constitutes 
the  very  turning  point  of  the  judgment(a]. 

It  is  admitted,  that  ia  respect  to  .foreign  bills  of  exchange 
the  notarial  certificate  of  protest  is  of  itself  sufficient  proof 
of  the  dishonour  of  a  bill  without  any  auxiliary  evidence. 
It  has  been  long  adopted  into  the  jurisprudence  of  the  com* 
mon  law,  upon  the  ground  that  such  protests  are  required 
by  the  custom  of  merchants ;  and  being  founded  in  public 
convenience,  they  ought,  every  where,  to  be  allowed  as  evi^ 
dence  of  the  facts  which  they  purport  to  state.  •  The  nego^ 
tiability  of  such  bills,  and  the  facility  aawell  as  certainty  of 
the  proof  of  dishonour,  would  be  materially  affected  by  a 
different  course;  a  foreign  merchant  might  otnerwise  be 
compelled  to  rely  on  mere  parol  proof  of  presentment  and 
dishonour,  and  be  subjected  to  many  chances  of  delay,  and 

{a}  S  Kates  Comm.  63. 

Iq  Che  cMe  of  Buckner  ««.  Finlay,  post,  this  qoeuittoo  U  •ettled  ;  an^  »  bill  df 
ezcfaaftge.  drawn  io  one  stater  of  the  United  States,  on  a  person  residing  in  antfthet 
state,  is  held  to  be  a  foreign  bill,  so  far  as  to  male  j  the  protest  of  non-aeceptanc* 
and  non-pay  nient  eVidenee  of  the  seme. 
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sometimes  to  absolute  loss,  from  the  want  of  sufficteol' means 
to  obtain  the  necessary  and  satisfactory  proofr.  The  rule, 
therefore,  being  founded  in  public  convenience,  has  been 
ratified  by  courts  of  law  as  a  binding  usage.  Biit  where 
parties  reside  in  the  same  kingdoqa  or  country,  ^there  is  not 
the  same  necessity  for  giving  entice  verity  and  credit  to  the 
notarial  protest.  The  parties  may  produce  the  witnesses 
upon  the  stand,-  or  compel  them  to  give  their  depositions. 
And  accoridingly,  even  in  cases  of  foireign  bills,  drawn  upon, 
and  protested  in  another  country,  if  the  protest  has  been 
made  in  the  country  where  the  suit  is  brought ;  courts  of 
justice  sitting  under  the  common  law,  require  that,  the  no- 
tary himself  should  be  produced  if  wFthin  the  ceacbof  pror 
cess,  and  his  certificate  is  not  per  $e  evidence.  This  was 
so  held  by  lord  Ell^nborough,  in  Chesmer  tfa.  Noyes, 
2  CampbeWsR.  129. 

It  is  not  disputed,  that  by  the  general  cu8t<>m  of  mer- 
chants in  the  United  States,  bills  of  exchange  di^wn  in  one 
state  on  another  state,  are,  if  dishonoured,  protested  by  a 
notary;  and  the  production  of  such  protest  is  the  customary 
document  of  the  dishonour.  It  is  a  practice  founded  in 
general  convenience,  and  has  been  adopted  for  the  same 
reasons  which  apply  to  foreign  bills  in  the  strictest  sense. 
The  distance  between  some  of  these  states,  and  the  diffi- 
culty of  obtaining  other  evidence,  is  far  greater  than  between 
England  >and  France,  or  between  the  continental  nations  of 
Europe,  where  the  general  rule  prevails.  We  think  upon 
this  ground  alone,  the  reason  for  admitting  foreign  protests 
would  apply  to  cases  like  the  present,  and  furnish  a  just 
analogy  to  govern  it.  There  is  as  little  doubt,  that  such  is 
the  custom  in  relation  to  bills  drawn  on  New  Orleans,  where 
the  jurisprudence  of  the  civil  law  mainly  prevails,  and 
under  which  acts  of  this  sort  are  generally  verified  by  nota- 
ries. The  act  of  Kentucky  of  1798,  ch.  57,  2  LiUdPe 
Staiute$,  101,  also  recognizes  the  propriety,  if  not  the  in- 
dispensable necessity  of  a  protest,  not  only  in  the  cases  of 
foreign  bills  generally,  but  of  all  bills  drawn  on  any  persons 
out  of  the  state,  or  within  any  other  of  the  United  States; 
providing  ^<  that  the  same  b^ing  returned  back  unpaid  with 
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a  legal  protest^  the  drawer  and  aU  others  concerned  shall  pay 
the  contents,  &c.  with  legal  interest  from  the  time  the  satd 
bill  or  bills  were  protested,  the  charges  of  protest,  and  ten 
per  cent,  advance  for  the  damage,  &c."  The  contract  for 
the  acceptance  and  honour  of  the  present  bill,  was,  if  made 
at  all,  made  in  Kentucky  and  was  to  be  governed  by  its 
laws ;  even  supposing  that  the  question  whether  it  amounted 
to  an  accisptance  or  not,  was  to  be  governed  by  the  law  of 
Louisiana,  where  the  contract  was  to  be  executed.  So  that 
in  either  view  of  the  matter;  upon  the  general  custom  of 
merchants,  or  the  lex  loci  contractus ;  we  think  the  protest 
was  rightly  admitted  in  evidence.  Wherever  a  protest  is 
required  to  fix  Ae  title  of  the  parties ;  or  by  the  custom  of 
merchants  is  Used  to  establish  a  presentment  or  dishonour 
of  a  bill ;  it  is  competent  evidence  between  the  parties,  who 
contract  with  reference  to  the  presentment  and  dishonour  of 
such  bill.  And  there  is  no  doubt,  that  it  was  material  for 
this  purpose  under  some  of  the  counts  in  the  declaratiou. 

The  next  objection  is  to  the  rejection  of  the  record  of  the 
action  of  Toland  &  Rockhill  vs.  Sumrall  &  Waters.  That 
was  a  suit  between. other  parties,  and  falls  within  the  gene- 
ral rule  of  res  inter  alios  actA;  and  on  that  account  was  in  our 
judgment  rightly  rejected. 

The  remaining  objections  arise  from  the  instruction  given 
by  the  court  to  the  jury,  on  the  prayer  of  the  plaintiff,  and 
to  the  refusal  of  the  court  to  give  the  instructions  prayed 
for  by  the  defendant 

The  instruction  given  by  the  court  upon  the  .plaintiff's 
prayer,  is  not  understood  to  involve  any  other  difficuhy  than, 
that  it  states  that  the  plaintiff  would  be  entitled  to  iecover, 
'*  whetber  the  purchase  was  made  before  or  after  drawing  of 
said  bills,  or  whether  thej  weie  drawn  for  a  pre  existing 
debt,  or  drawn  and  sold  for  any  other  good  and  valuable 
consideration.''  We  cannot  perceive  any  sound  logal  ob- 
jection to  this  instruction.  If  a  person  undertake,  in  con- 
sideration that  another  will  purchase  a  bill  already  drawn, 
or  to  be  thereafter  drawn,  and  as  an  inducement  to  the  pur- 
chase to  accept  it,  and  the  bill  is  drawn  and  purchased  upon 
the  credit  of  such  promise,  for  a  sufficient  consideration; 
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such  promise  to  accept  is  binding  upon  the  party.  It  is  an 
original  promise  to  the  purchasefi  not  merely  a  promise  for 
the  debt  of  another;  andbavinga  sufficient  consideration  to 
support  it.  in  reason  and  justice,  as  well  as  in  law,  it  ought 
to  bind  him.  It  is  of  no  consequence  that  the  direct  con- 
sideration moves  to  a  third  person,  as  id  this  case  to  tlie 
drawer  of  the  bill ;  for  it  moves  from  the  purchaser,  and  is 
his  inducement  for  taking  the  bill.  He  pays  his  money  upon 
the  faith  of  it,  and  is  entitled  to  claim  a  fulfilment  of  it. .  It 
is  not  a  case  falling  within  the  objects  or  the  mischiefs  of  the 
statute  of  frauds.  If  A.  says  to  B.  pay  «o  much  money  to' 
C.  and  I  will  repay  it  to  .you,  it  is  an  original  independent 
promise;  and  if  the  money  is  paid  upon  the  faith  of  it,  it  has 
.been  always  deemed  an  obligatory  contri^et,  even  .tlipiigh  it 
be  by  parol ;  because  there  is  an  origiiOral  consideration 
moving  between  the  immediate  parties  to  the  contract. 
Damage  to  the  promissee,  constitutes  as  good  a  consideration 
as  benefit  to  the  promissor.  In  cases  not  absolutely  closed 
by  authority,  this  .court  has  already  expressed  a  strong  in- 
clination not  to  extend  the  operationof  the  statute  of  frauds, 
so  as  to  embrace  original  and  distinct  promises,  made  by 
different  persons  at  the  same  time  upon  the  same. general 
consideration(a).  Th^n^  again,  as  to  the  consideration,  it 
can  make  no  difierence  in  law,  whether  the  debt  for  which 
the  bill  is  taken  is  a  pre-existing  debt,  or  money  then  paid 
for  the  bill.  In  each  case  there  is  ti  substantial  credit  given 
by  the  party  to  the  drawer,  upon  the  bill,  and  the  party  pafts 
with  his  present  rights  at  tlie  instance  of  the  promissee ; 
whose  promise  is  substantially  a  new  and  independent  one, 
and  not  a  mere  guarantee  of  the  existitig  4>romi^  of  the 
drawer.  Under  such  circumstances,  there  is  no  substantial 
dfttinction,  whether  the  bill  be  then  in  existence,  or  be 
d^awn  afterwards.  In  each  case  the  object  of  the  promise 
is  .to  induce  the  party  to  take  the  bill  upon  the  credit  oi 
the  promise;  and  if  he  Joes  so.  take  it,  it  binds  the  pro- 
missor. The  question,  whether  a  parol  promise  to  accept  a 
non-existing  bill,  amounts  to  an  acceptance  of  the  bill  when 

(CI)  D^ Wolf  vi,  IUbftud»  1  Peten,  470. 
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drawn,  is  quite  a  different  question,,  and  does  not  arise  in 
tbis  ^sa»  If  the  promise  to  accept  were  bindings  the  plaiiH 
tiff  wonld  be  entiUed  ta  recover,  although  it  should  not  be 
deemed  a  vhrtuat  acceptance;  and  the  point  Whethet  it  was 
aa  acceptance  of  not,  does  not  appear  to  have  been  macb 
in  the  court  below. 

The  instructions  prayed  for  oq  behalf  of  the  defettdaat 
and  refused  by  the  court,  present  several  objections  to  ihe 
plainttflTs  right  of  recovery. 

The  first  is,  that  the  plaintiff  is  not; entitled  to  recover«.if 
he  knew  that  the  defendant  at  the  time  of  taking  the  bill, 
bad  not  ftiads  of  the  drawer  in  his  hands,  and  if  the  defend* 
ant's  promise  was  under  the'expectation  of  receiving  funds, 
and  be  did  not,  in  fact,  receive  them  at  the  maturity  of  the 
bill.  We  are  of  opinion  that  thi^  objebtion  is  unfounded  in 
point  of  law.  II  the  drawee  have  no  fiinds  in  , his  hands,  and 
the  fact  is  known  to  the  other  party,  and  yet  the  inducement 
to  take  the  bill  is  the  promise  of  the  drawee  to  accept  it,  it 
constitutes  a^alid  contract  between  the  parties^if  there  tsa 
purchase  6(  die  bill  Upon  the  credit  of  such  promise.  The 
acceptance  of  the  drawee  of  a  bill  binds  him,  although  it  is 
known  to  the  holder  that  he  has  no  funds  in  his  hands.  It 
is' sufficient  that  the  holder  trusts  to  such  acceptance; 

Another  objection  is,  that  the  object  of  taking  the  bitl 
was  to  pay  the  partnership  debt  of  the  phintiff  Md  the 
drawer  (who  bad  been  partners  in  trade) ;  and  it  was  passed 
in  pursuance  of  an  agreement  between  them,  to  a  creditor  of 
the  firm,  who  subsequently  returned  it  for  the  dishonour; 
In  what  respect  this  changes  the  rights  of  the  plaintiff  as  to 
the  defendant,,  it  is  somewhat  difficult  to  perceive.  There 
was  evidence  in  thQ  case,  to  si  ow  that  the  plaintiff  was  upon 
th;  dissolution  to  discharge  the  partnership  debts ;  and  also 
that  upon  the  faith  of  this  very  promise  of  the  defendant,  he 
allowed  partnership  {)roperty  to  the  full  amount  of  the  bill, 
to  pass  into  the  drawer's  hands  for  his  own  excFusive  use. 
But  independently  of  this  evidence,  the  bill  itself  was  not  a 
partnership  bill,  though  the  drawer  and  the  plaintiff  had 
been  partners.  On  the  contrary,  it  was  to  be  drawn  on  the 
sole  account  and  credit  of  the  drawer,  and  was  to  be  ac« 
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eeptedon  that  account;  and  if  the  plaintiff  took  the  bill  as 
the  sole  bill  of  the  drawer,  on  the  credit  of  the  defendant'ii 
promise,  to  «cpept  it,  for  a  valuable  consideration,  the  use 
to  which  he  should  apply  h^  whpther  in  payment  of  joint 
debts  or  otherwise,  was  nothing  to  the  defendant.  It  in  no 
respect  changed  the  hature  of  his  own  undertaking.  The 
receiving  of  such  a  bill,  with  the  intent  to  apply  the  same 
to  the  payment  of  a  partnership  debt,  might  materially  affect 
the  plaintiff;  and  we  see  that  by  the  subsequent  insohency 
of  the  drawer,  aiid  his  parting  with  the  partnership  effects, 
it  did  seriously  affect  his  remedy  in  respect  to  his  partner. 
The  question  is  .not  put,  whether,  if  no  loss  had  been  sus- 
tained in  any  way,  the  plaintiff  would  have  been  entitled  to 
recover  against  the  defendant.  By  becoming  an  indorser 
upon  the  bill,  he  incurred  a  responsibility  to  those  to  whom 
lie  indorsed  it,  very  different  from  that  which  he  incurred 
to  them  as  creditors  of  the  partnership.  This  alone  was  a 
sufficient  consideration  to  support  the  promise  to  accept.  It 
should  be  added,  that  the  application  of  the  bill  to  the  pay- 
ment of  debts  constituted  no  part  of  the  ground  of  the  pro- 
mise of  the  defendant. 

Another  objection  is,  tliat  the  partnership  accounts  remain 
unsettled,  and  therefore  the  plaintiff  ought  not  to  recover. 
Surely  this  alone  is  not  sufficient  to  deprive  the -plaintiff  of 
his  rigibt  of  action.  It  is  perfectly  consistent  with  this  state 
of  facts,  that  the  plaintiff  should  be  a  creditor  of  the  firm  to 
an  extent  far  beyond  the  amount  of  $4000.  There  is  evi- 
dence in  the  record  from  whicH  the  jury  might  fairly  pre- 
sume, that  stfch  was  the  case.  But  the  circumstance,  that 
the  accounts  of  the  partnership  were  unsettled,  is  put  as 
of  itself  sufficient  to  defeat  the  plaintiff  *s  recovery ;  which  ft 
cannot  be  admitted  tb  be^  if  in  any  possible  case,  consist- 
ently with  that  fact,  he 'might  have  sustained  any  loss  by 
taking  the  bill  upon  the  faith  of  the  defendant's  promise. 

Another  objection,  arising  out  of  the  fourth  instruction 
prayed  for  by  the  defendaiU,  which  is  very  complicated  and 
embarrassing  in  its  presentation ;  is  the  effect  of  the  agree- 
ment therein  supposed  betweeil  the, plaintiff  and  the  drawer 
to  risk  both  the  bills;  and  if  .the  defeddaat  should  not  ac- 
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cept  both,  then  that  the  plaintiff  would  aasbt  :tfie  drawer 
with  funds  to  take  up  the  non-accepted  bill  at  matturity.  This 
agreement  was  not  in  the  slightest  degree  prejudicial  to  any 
rights  of  the  defendant.  Its  object  was  to  provide  funds  in 
the  event  of  a  non-fulfilment  of  the  promise  of  the  defendant 
to  accept  either  of  the  bills.  It  did*  not  waive  or  vaiy  the 
defendant's  contract;  and,  almost,  could  be  considered 
only  as  a  collateral  agreement  of  the  parties,  forming  addi- 
tional private  inducements  for  the  draining  of  the  bill. 

The  same  ihstniction  includes  another  objection,  which 
is,  that  if  from  the  evidence  the  jury  should  believe  that  the 
plaint^  did  at  the  time  qf  drawing  tbe^  lnU$  etah  to  the 
drawer^  that  defendant  promised  him  that  be  would  accept 
one  of  the  bills  unconditionally,  and  the  other,  if  in  funds ; 
and  that  the  drawee  did  not  accept  and  pay  at  maturity  one 
of  the  bills,  and  had  not  funds  of  the  drawer,  or  of  the 
plaintiff  to  pay  the  other  at  maturity ;  that  they  ought  to 
find  for  the  defendant.  This  part  of  the.  instruction  pro* 
ceeds  altogether  upon  the  ground  that  the  mere  $tatemMt 
of  the  plaintiff  to  the  drawer,  that  the  promise  of  the  de- 
fendant  was  conditional,  was  a  bar  to  the  recovery.  It  doeji 
not  affidct  to  state,  that  if  in  point  of  fact  the  promise  was 
conditional,  such  would  and  ought  to  be  the  result;  but, 
that  it  was  sufficient  that  the  plaintiff  so  told  the  defendant, 
whether  the  fact  were  so  or  not.  In  our  judgment  the  rights 
of  the  plaintiff  are  to  be,  decided  by  the  fact,  whether  the 
promiee  was  conditional  or  tiot;  and  not  by  the  mere  asser- 
tion of  the  plaintiff.  His  iassertion  might  properly  be  weigh- 
ed by  the  jury  as  part  of  the  evidence,  to  control  or  explain 
it;  but  their  verdict  ought  to  be  governed  by  their  belief 
of  the  facts,  and  not  their  belief  that  a  particular  assertion 
was  made. 

These  are  all  the  objections  which  have.been  urged  at  the 
bar;  and  we  are  of  opinion,  that  the  court  was  right  in  re* 
jecting  the  instructions  prayed  for  by  the  defendant. 

The  judgment  is  therefore  to  be  affirmed  with  costs* 

Vol.  II.—Y 


186  SUPREME  COURT. 


Le  Roy,  Bayabd  &,  Co.   PLAumFm  m  error  ts»  George 
Johnson,.  Defendant  in  sbbor. 

In  aa  tctioo  ofigiDaHy  eonmenced  against  A.  and  B.  aa  parlnara.  opon  an  al- 
leged, engagement  by  the  ficin,  and  virhere  A.  who  was  not  foond  or  senrcd  with 
process,  was  offered  as  &  witness  in  favour  of  B.,  having  been  released  by 
B.,  the  Court  said ;  **  If  Is  to  be  premised,  that  the  only-ground  upon  which  the 
otteetiim  caa  be  tested  Is  tb^  supposed  interest  of  the  witness  in  the  event  of 
Iho  causo ;  since  the.  suit  having'regularly  abated  as  to  tim  by  the  letum  that 
he  Vas  **  no  Inhabitant,*'  he  was  do  more  a  party  to  it,  than  he  would  ha?e 
been  had  his  name  been  altogether  omit4ed'in  the  declaration.  As  to  the  ob- 
JeetieQ  opon  the  score  of  interest.  It  is  sufficient  to  remark,  that  it  was  mani- 
lestly  hostile  to  the  party  i(i  whose  favour  he  testified,  and  who  oflhred  it  in 
evidence ;  since  the  phinttQk'  recovery  against  the  defendant,  and  satisfection 
from  hfan,  would  boa  bar  to  their  action  against  the  witness;  and  the  release 
nf  A.  protected  him  agataist  any  aetloa  which  A.  might  bring  agahist  him  for 
eontribatie»  or  otherwise/'    {194] 

lltt  weHse(tfed,.that  if  a  bill  of  exchange  be* drawn  by  one  partner  in  the  name 
of  the  firnS,  or  if  a  bill  drawn  on  the  firm  by  their  usual  name  and  style,  be  ac- 
cepted li^  ^ne  of  the  partners,  all  the  partnership  are  bound.  •  It  results  neces^ 
■ariiy  from  the  nature  of  the  association,  and  the  objects  for  which  it  Is  con- 
stituted, thai  Mch  partner  should  possess  the  power  to  J>ind  the  whole,  when 
actldg  in  the' name  by  which  the  partnership  is  known ;  although  the  consent 
of  the  other  partners,  to  the  particular  contract  shooM  nof  be  obtahied,  or- ' 
sholltl  be  withheld.    [197] 

TbinTpeiioos  are  not  bound  to  inquire  whether  the  partner  with  whofn  they  are 
eentracling  is  acting  on  the  partnership  account,  or  for  bis  iodividual  advan- 
tsge.  The  interest  of  the  partner  in  the  joint  stock  of  the  coocem,  and  his 
eonse^nt  authority  to  use  the  pactnership  name,  fsises  a  presumption  that 
the  eootsaet  was.  made  for  joint  account ;  which,  is'  sufficient,  to  bind  Ibe.finn, 
mless  to  the  contrary  be  shown;  and  that  the  person  with  whom  the  partner  deals 
had  notice,  or  reason  to  believe  that  the  former  was  acting  on  his  Separate  ac: 
count.    [IW] 

Where  in  tlM  articlee  of  partnership  no  name  of  the  firm  was  mentioned  as 
agreed  upon,  and  the  concern  wOat  into  operation  under  the  articles,  the  books 
being  kept;  and  the  bills  and  accounts  relating  to  their  transactions  being  made 
not  at  their  warehoui^,  in  the  name  of  <^  Hoffinan  &  Minson ;"  it  cannot  be 
questioned  hot  that  a  name  thus  assumed,  recognised,^  and  publicly  used,  be- 
eame  the  logillmate  name  and  style  of  the  firm ;  not  less  so,  than  if  it  had  been 
adopted  hy  the  articles  of  partnership.    [199] 

Where  a  bill  of  exchange  was  drawn  by  A.,  after  the  dissolution  of  his  partner- 

.  ship  With  B.,  and  th6  proceeds  of  the.  bill  went  to  psy»  ond-did  pay,  the  part- 

neiihip  debts  of  A.  4t<fi.,  which  A.  6n  the  dissoluti^  of^e  firm  had  assumed 

lb  pay;  the  holder  of  the  bill  after  its  dishonour  cap  have  no  claim  on  B.  in 

consequenop  of  thn^aiticuhir  appropriadon  of  the  proceeds  of  the  biU.    [199] 

It  it.admlttid,  that  If  one  of  the  partneia  contracted  with  a  third  person,  lathe  name 
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U  fhrfiitt  iftir  (bo  ditwkttioii,  bqt  tiiat  &et  not  atdo  poUie.  or  koomi  hjr 
fuch  tUrd  ponoo*  tho  Ikw  comidoio  tbo  ooDtmi^st  bolog  modo  with  tho  firm» 
and  on  their  credit,  fiat  if  ibe  partner  deal  with  another  in  hia  individual 
name,  and  upon  his  aole  feepontlbUity,  without  even  an  alhiaioii  to  the  part» 
DOTf Mp,  it  wao  unimponaBt  to  tfaot  other  to'kftow;  <hot  tho^  pertiiOtalii|i  woe  dit- 
oolTod,  sioee  be  was  deeKag,  .not  with  the  firm»«nd  upon  their  oredltthm 
wit)('the  individual  with  whom  be  was  acting,  upon  bia  own  credits    [200] 


.  AN  action  of  debt  .upon  a  bill  of  exchange  for  £f250«ler- 
Kng,  was  instituted  by  the  plaintiffs  in  erfor,  in  the  cincnit 
court  for  the  county  of  Alexandria,  in  the  district  ofColttm* 
bia,  agunst  Jacob  Hoffman  and  iQeorge  Johnson,  alleging 
Uiem  to  be  partners  in  trade.  By  the  statute  of  Virginia, 
adopted  as  .the  Jaw  of  the  county  of  Alexandria,  this  form  of 
action  is  authorised  for  the  recoTdry  of  the  sbni  due  updn  a 
bill  of  exchange,  and  damages  for  non-payment  TW  de- 
claration charged  the  bill  to  have  been  drawn^by  Jacob  Hoff- 
man  and  George  Johnsokr  trading  as  co-partners  inAkzan'- 
dria,  linder  the  name  of  Jacob  Hoffman,  the  same  being  for 
the  account  of  the  concern ;  and  that  the  bill  was  pufchased 
by  the  plaintiffs,  who  remitted  it  to  London;  where  it  was 
pr^senlecl  to  4he  drawers,  and  was  retnmed  protested. 
The  process  was  not  served  on  Jacob  Hoffinan. 
Upon  the  trial  of  the  cause,  it  was  proved  that  it  was  ge* 
nerally  known  in- Alexandria,  in  1S23,  that  the  defendant 
and  Jacob  Hoffman  were  jointly  concerned  in  buying  and 
selling  pork;  aiid  by  tbe^rticles  of  co-partnership  signed  by 
both  partners,  and  entered  into  on  the  10th  of  December 
1833,  it  was  agreed,  vnter.  alia,  that  the  fundp  necessary  for 
the  purposes  of  the  partnerships  were  to  be  borrowed  from 
the  banks  or  otherwise,  upon  the  notes  of  Greorge  Johnson, 
to  be  indorsed  by  Hoffman,  or  in  such  other  shape,  as  re- 
spects the  paper  of  the  parties,  as  might  be  found  suitable 
to  the  object  intended.  The  active  partner  in  the  business 
was  Jacob  Hoffinan,  who,  besides  the  business  of  the  concern, 
tarried  on  that  of  a  sugar  refiner,  a  buyer^  seller,  and  Salter 
of  beef,  and  a  tobacconist ;  and  at  tlie  same  time  the  defen- 
dant, George  Johnson,  was  engaged  in  the  transaction  of 
business  on  his  own  account,  as  a  commission  merchant  and 
grocer. 
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The  cashier'  of  the  bank  of  Alexandria  proved,  thtft  atf 
account  was  opened  in  that  bank  on  the  3d  of  December 
I82S9  which  he  tlnderstood,'  from  both  parties,  was  to  com- 
preheivd  the  cash  deposits  of  the  joint  concern,  and  the  pro- 
ceeds of  notes  discounted  for  the  purpose  of  raising  funds 
for  the  satne."^  For  some  years  before,  Jacob  Hoffman  kept 
an  account  in  the  bank,  until  the  opening  of  the  new  ac- 
count; upon  which  the  priYate.  balance  due  the  bank  was 
transferred  to  it,  and  no  money  could  be  drawn  out  of  the 
bank  upon  the  account,  but  upon  the  check  of  Hoffman 
drawn  by  him  *in  his  own  name.  Accounts  of  a  similar  cha- 
racter, in  the  ham  fond,  and  used  in  the  same  manner  and 
for  similar  purposes  were  proved  to  have  been  kept  at  thest^nie 
period  in  the  Farmers'  Bank,  and  in  the  Bank  of  Potomac. 
These'  accounts  comprehended,  icdiscriminately,  all  the 
deposits  of  cash  kept  by  Hofifann  in  the  banks ;  as  well  as 
deposits  and  cash  of  the  joint  concern.  The  same  witness 
Mtio.prowedy  that  before  a  note  for  ^GOOO,  drawn  by  the  de^ 
fehdant,  and  indorsed  by  John  H.  Ladd  A  Co.,  was  dis- 
counted by  the  bank,  he  -sent  the  bill  of  exchange  which 
was  the  foundation  of  this  action  to  New  York,  at  the  request 
of  Hoffman,  to  be  there  negotiated.  The  bill  not  being 
sold  immediately  in  New  York,  Hoffman  went  there;  and 
assisted  by  letters  of  recommendation  from  merchants  of 
Baltimore,  he  negotiated  the  bill,  and  out  of  (he  proceeds 
of  the  semethe  note  for  $6000  was  paid  at  the  bank  of  Alex- 
andria. •  The  proceeds  of  the  discount  of  this  nbte  were  used 
by  the  firm.  The  partnership  of  the  defendant  and  Jacob 
Hofiinan  wiuB  advertised  in  the  public  papers  of  Alexandria, 
the  advertisement  being  subscribed  with  the  names  of  both 
persoiis ;  during  the  continuance  qf  the  concern,  it  was  gene- 
rally known  in  Alexandria,  under  the  style  of  Rqffman  4r 
Joknmnn;  accounts  were  rendered,  and  money  was  paid  in  that 
name,  and  the  firm  was  dissolved  on  the  iOth  of  January  1824. 
By  the  Uxvaaroi  the  dissolution,  Mr  HoSinan  was  bound 
ttf  pay  the  debts  of  the  firm,  and  this  bill  was  drawn  to  ena- 
ble him  to  comply  with  this  contract. 

The  defendant  was  called  upon  early  in  June,  and  in- 
fofmed  ef  the  fate  of  the  bills ;  and  eff«irts  were  made  without 
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success  to  procure  payment  out  6f  property  wbicb  htd  be^ 
longed  to  Hoffman  and  Johnson,  and  which  was  in  the  baadt 
of  a  trustee. 

The  questions  submitted  4o  the  jury,  and  upon  which  the 
court  were  requested  to  charge  in  favour  of  the  plaintiflfs 
below,  who  are  plaintiffs  in  error  in  tbia  court,  were : 

1.  That  upon  the  evidence  of  partnership,  and  that  the 
prociMs  of  the  bill  were  applied  to  the.  payment  of  the  note 
which  had  been  discounted  for  (he  firm ;  unless  the  defend- 
ant could  show  a  notice  of  tEe  dissolution  of  the  partner- 
ship, either  public  or  private,  before  the  bill  was  sold,  ^nd 
that  the  bill  was  not  drav^n  on  partnership  account;  the 
plaintiffs  were  entitled  to  recover. 

2.  If  the  jury,  from  the  evidence,  should  be  of  opinion 
that  the  bill  was -drawn  in  reference  to  the  business  of  the 
concern,  and  to  meet  the  engagements  of  the  same,  and  the 
proceeds  of  the  saihe  were  so  applied.;  then  the  defendant 
is  liable  to  the7>laintiffs,  unless  he  proves  a  dissolutionof  the 
firm  and  knowledge  of  the  siame  by  the  plaintiffs  before  the 
bill  was  negotiated. 

3.  That  if  the  jury  believed  the  name  of  Jacob  Hoffman 
was  sometimes  used  in  relation  to  the  business  of  the  oon- 
cem,  and  that  the  bill  was  drawn  in  the.  name  of  Jacob 
Hoffman,  and  so  negotiated  for  the  firn»  to  pay  its  notes; 
the  plaintiff'  is  entitled  to  recover*  unless  the  defendant  can 
prove  that  the  bill  was  not  drAwn  and  negotiated  on  part- 
nership account,  or  that  the  partnership  was  dissolved  and 
the  plaintiff  notified  thereof,  or  the  dissolution  was  adver- 
ti^d  b0fi>re  the  bills  were  drawn  and  negotiated. 

The  court  having  refused  these  instructions,  and  a  verdict 
and  judgment  having  been  obtained  for  thd  defendant,  this 
writ  of  error  was  prosecuted. 

The  case  was  argued  by  Mr  Swann  and  Mr  Key  for  the 
plaintifi  in  error,  and  by  Mr  Jones  for  the  defendant. 

For  the  plaintiffs^  it  was  contended,  that  the  bill  upon 
whicK  this  suit  was  brought  was  drawn  by  Jacob  Hoffmen 
Qn  account  of  himself  and  the  defendant,  to  provide  for  the 
payment  of  a  note  discounted  for  the  concern,  in  the  name 
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iM«d  by  them  in  theif  arrangement  of  finance;  ami  the  pro* 
eeedfl  of  the  .'sale  of  the  bill  having  gone  to  pay  the  note, 
the  defendant  was  liable  to  the  plaintiffs  for  the  amount  of 
the  bill  and  damages.    It  was  in. fact  the  bill  of  the  firm. 

The  evidence  on  the  part  of  the  plaintiffs  watf  suflicient  to 
go  to  the  jur^,  upon  the  principles  claimed  by  the  plaintifis. 
Th>9  name  of  Jacob  Hoffman  was  used  as  that  of  the  firm, 
nnd  if  several  persons  act  under  on^  name,  all  are  bounil. 
JUimtMgm  dn  Partnerekip,  33^  hote. 

While  it  is  admitted  that  the  partnership  was  not  bound 
for  ail  the  acts  done  in  the  name  of  Jacob  Hoffman,  here 
was  a  transaction  in  reference  to  its  concerns^  and  it  is 
therefore  obligatory  on  all.  Gaw  an  Partnership^  55^  70^ 
189. 

The  language  of  the  bill  is  in  the  plural,  and  thus  it  is 
manifest  that  it  was  not  en  individual  transaction  of  Jacob 
Hoflfmen;  It  is  thus  drawn,  '<  Ninety  days  after  sight  of  our 
first  of  exchange,  (second,  third  and  fourth  of  same  tenor 
unpaid)  pay  to  the  order,  &c.'' 

That  the  partnership  was  dissolved  before  the  bill  was 
drawn  is  immaterial.  The  dissolution  was  s^scret,  as  it  was 
not  known  to  the  plaintiffs }  and  they  must  be  supposed  to 
have  taken  the  bill  upon  the  notoriety  of  the  partnership. 
The  difficulties  which  prevented  the  early  sale  of  the  bill 
in  New  York,  may  have  been  removed  by  informatics  ob- 
tained by  the  plaintiff  in  Alexandria,  and.  particu^rly  of  the 
foim  in  which  the  engagements  for  the  money  concerns  of 
the  firm  were  drawn. 

The  propositions  stated,  by  the  counsel  of  the  plaintiflb 
should  haye  been  submitted  to  the  jury. 

The  first  requested  th^vcourt  to  say,  whether  the  faets 
proved  showed  a  partnership.  .        , 

The  second,  that  unless  notice  of  the  dlisohitioD  was 
brought  home  to  the  plaintiffs,  the  defendants  were  liable. 

The  third,  that  there  was  evidence.that  the  parties  some- 
times used  the  name  of  Jacob  Hoffman;  .and'tfie  bills  weie 
.drawn  to  raise  funds  for  the  partnership,.. and  therefore  the 
plaintiffs  were  entitled  to  charge  the  defendant,  unless  the 
defefidant  could  prove  they  were  not  used  for  the  firm. 
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PffL679« 

Mr  JoMs,  for  the  defendant.  The  evidence  showed  a  spe- 
cial purtnersbip)  to  buy  and  sell  pork,  and  all  the'  trans- 
actions of  the  firm  were  in  the  name  of  Jacob  Hofioian  and 
George  Johnson.  If  the  name  of  Jacob  Hoffman  was  used 
at  the  banks,  it  was  not  so  used  as  the  name  of  the  firm, 
but  as  the  name  of  one  individual  of  the  same^  each  giving 
bis  own  name  to  raise  fiinds  for  conducting  the  business. 

Nor  was  the  bill  taken  as  that  of  the  firm;  the  plaintiffs 
refused  it  in  the  first  instance,  and  took  it  afterwards,  when 
assured  of  the  respectability  of  the  drawer,  individually. 
The  law  is  fully  settled,  that  when  it  is  claimed  to  make  a 
persoajiable  as  a  partner,  in  a  firm  carried  on  in  the  name 
<if  one  person,  it  must  be  shown  to  be  a  partnership  con- 
cern. The  defiendant  is  protcfcted  by  this  principle ;  foV  air 
though  the  proceeds  of  the  bill  were  applied  to  pay  the  note 
discounted  for  the  benefit  of  the  firm,  the  payment  of  that 
note,  had  been  a^umed  by.  Jacob  Hoffman,  and  he  had  .a 
right  to  rais^  funds  on  ^is  own  responsibility  to  discharge  it. 
To  bind  a  partnership,  the  name  of  the  firm  is  essential. 
If  Lt  is  not  used,  it  must  be  presumed  to  bean  individual 
transaction ;  and  if  the  proc  «eds  of  the  same  are  brought 
into  the  concern,  it  is  presuoied  it  is  done  as  an  individual 
duty  tp  the  firm. 

The'  books  show  universally,  the  difference  between  a 
manual  act  of  purchasing  goods,  which  may  be  done  by  one 
partner  to  bind  all ;  and  the  binding  of  all  by  writing,  in 
which  all  must  act,  or  he  who  acts  must,  have  authority  to 
bind  all.  How  far  the  courts  have  gone  in  considering  that 
a  separate  debt,  which  is  contracted  by  one  of  a  firm,  is 
shown  by  the  following  cases.  4  Term  Rep.  270.  12  £asf, 
122.  Qcso  on  PdrL  32.  1  Jltk.  223.  I  MarshaWs-Rep.  249. 
It  is  incumbent  on  the  plaintiffs  to  prove  they  dealt  with 
the  firm,  or  with  a  view  to  the  liability'of  all  the  parties  to 
it.  Here  George  Johnson  was  unknown  to  the  plaintiffs ; 
Jacob  Hoffman  alone  appeared  in  the  transaction,  and  he 
drew  the  bill  in  his  own  name,  on  his  own  responsibility^,  to 


in  SUPREME  COURT. 

[Le  Roy»  B^ud  h  Co.  «t.  JobnioQ.] 
obtain  the  means  to  carry  into  effect  the  terjas  of  the  disso- 
lution of  the  partnership.    The  court  in  refusing  the  in* 
structions,  therefore,  acted  in  conformity  with  the  law,  and 
the  facts  of  the  case. 

Mr  Justice  Washington  delivered  the  opinion  of  the 
Conrt. 

The  plaintiffs  inirtituted  an  action  of  debt  under  the  sta- 
tute of  Virginia,  in  the  circuit  court  of  the  district  of  Co- 
lumbia, for  the  county  of  Alexandria,  against  Jacob  Hoff* 
man  and  die  defendant  upon  a  bill  of  exchange  drawn  by 
the  said  Hoffman,  and  dated  the  3d  of  January  1824.  The 
declaration  charges,  that  the  said  Jacob  Hoffman  and  George 
Johnson  were  partners  in  the  business  of  buying,  curiag, 
and  selling  pork  and  bacon,  and  carried  on  their  said  e^ 
partnerehip  bueinue  under  the  name  and  firm  ef  Jaock 
Hqfimanj  and  that  the  bill  of  exchange  on  which  the  suit  is 
brought,  was  drawn  in  the  name  of  Jacob  Hoffman^  for  and 
on  account  of  the  said 'firm,  and  was  sold  to  the  plaintiffs^ 
who  caused  it  to  be  presented  for  acceptance;  and  that  the 
same  was  duly  protested  for  non-acceptance  and  non-pay- 
ment, of  which  due  notice  was  given  to  the  defendants,  .the 
drawers.  The  writ  being  returned  **  no  inhabitant,''  as  to 
Hoffman,  the  suit  abated  against  him. 

From  the  evidence  disclosed  in  a  bill  of  exceptions,  taken 
by  the  plaintiffs  to  the  opinion  of  the  court,  the  case  ap^ 
pears  to  be  as  follows. 

On  the  10th  of  December  1823,  Jacob  Hoffman  and  the 
defendent  entered  into  articles  of  co-partnership  under  their 
respective  signatures,  to  commence  and  prosecute,  on  joint 
account,  during  that  winter,  the  business  of  purchasing,  (lalt- 
ing  up,  and  smoking  pork.  The  funds  necessary  to  the  accom- 
plishment of  the  objects,  intended  to  be  borrowed  from  the 
banks,  or  otherwise,  japon  the  paper  of  the  said  George 
Johnson  to  be  indorsed  by  Hoffman,  or  in  such  other 
shape,  as  respected  the  paper  of  the  parties,  as  might  -be 
found  most  suitable  to  the  object  intended;  Johnson  agree- 
ing, in  consideration  of  the  extraordinary  trouble  and  expe- 
rience which  Hoffman  would  devote  to  the  purchase  and 
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putting  up  of  the  pork,  to  pay  two-thirds  of  the  interest 
arising^  or  growing  out  of  the  loan  which  should  be  lAade 
for  the  business  contemplated.  It  was  further  stipulated, 
that  the  business  should  be.,  carried  on  as  far  as  the  parties 
should  agree,  and  could  command  the  funds ;  and  that  the 
profits  and  loss  should  be  equally  divided  between  them; 
No  naiiie  or  style  is  agreed  upon  under  which  the  business 
of  the  concern  was  to  be  transacted;  but  evidence  was 
giyen,  that  after  the  parties  commenced  their  operation 
under  these  articles,  the  books  of  the  concern  were  kept, 
and  the  bills  and  accounts  were  made  out  at  jlheir  ware- 
house, where  the  pork  was  cured  and  kept,  in  the  joint 
names  of  Hoffinan  <&  Johnson^  and  never  otherwise;  and 
that'tbey  continued  to  be  so  kept  aiid  made  out  until  the 
pork  was  sold.  They  ^re'  generally  known  in  Alexandria 
as  partners  in  buying,  <^uring,  and  salting  pork,  under  the 
name  and  style  of  Hoflinan  &  Johnson,  in  which  they  acted 
in  relation  to  the  business  of  the  concern,  and  adver 'sed  in 
.the  newspapers. 

It  fiirther  appears,  tbatr4»eside8  the  business  of  this  con* 
cern,  apd  during  the  same  period,  Hoffman  carried  on  the 
business  of^a  sugar  refiner,  of  a  buyer,  salter  and  seller  of 
beef,  and  of  a  tobacconist;  and  the  defendant  t^at  of  a 
grocer,  and  commission  merchant,  in  the  tdwn  of  Aldxandria. 

Notwithstanding  what  has  be^n  stated  as  to  the  name  by 
'which  this  firm  was  known  in  Alexandria,  and  in  which  they, 
did  business  at  .their  warehouse,  it  seems  Jthfit  one  particular 
branch  of  business  was  conducted  solely  by,  and  in  the 
name  of  Hoffman  alone.  In  De.cember  1823,  an  account 
was-opened  in  the  bank  of  Alexandria,  which  the  cashier 
understood  from  both  Hoffman  and  the  defendant,  >iraa  to 
comprehend  both  the  cash  deposits  of  the  said  -^pnciern  in 
that  bank,  and  the  proceeds  of  notes  therein  discounted  to 
raise  money  for  the  use  of  the  firm.  This  account  wisis 
opened  on  the  3d  of  the  month  just  mentioned,  into  which 
a  trifling  balance  against  Hoffman  upon  his  private  account, 
before  kept  at  that  bank,  was  transferred.  This  new  ac- 
count was  so  kepi  that  no  money  could'  have  been  drawn 
out  of  the  blink,  upon  that  account,  except  upon  the  check 
Vol.  II.— Z 
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of  HoffmaD,  in  whose  name  alone  all  the  cheeks  were  drawo. 
Hoffman  had  likewise  long  standing  accoants  in  his  own 
name  in  two  other  banks  in  Alexandria,  which  were  conti- 
nued in  the  same  jaame  after  this  concern  was  forined ;  is 
which  accounts  all  cash  deposits  in  those  banks  respectively,' 
and  the  proceeds  of  notes  therein  discounted,  to  raise  cash 
for  the  use  of  the  concern,  were  entered.  These  latter  bank 
acoiunts  comprehended,  indiscriminately,  all  the  deposits 
and  cash  kept  by  Hoffman  in  those  banks,  as  well  as  the 
deposits  and  cash  of  the  joint  concern. 

The  partnership  between  these  gentlemen,  which  com- 
menced on  the  10th  of  December  1823,  was  dissolved  by 
mutual  consent,  on  the  2l8t  of  the  succeeding  month ;  under 
an  agreement,  by  which  Hoffman  contracted  to  pay  all  the 
debts  due  by  the  firm,  the  defendant  binding  himself  to  give 
the  use  of  bis  name,  either  as  drawer  or  iodorser,  in  the 
renewal  of  all  notes  then  existing  until  the  bacon  should 
be  sold. 

On  the  30th  of  January  1824,  the  bill  of  exchange  on 
which  this  suit  is  brought,  was  draMfn  by  Jacob  Hoffman  in 
his.  own  name,  and,  as  he  state?  in  his  deposition,  on  bis 
individual  r'^sponsibility,  in  oriler  to  enable  him  to  i^aise 
money  to  comply  with  his  part  of  the  above  contract,  and 
in  particular  to  enable  him  to  discharge  a  note  for  $6000 
which  hiGid  been  drawn  by  the  defendant,  indorsed  by  John 
H«  Ladd  &  Co.  and  Jacob  Hofiman,  and  discounted  at  the 
bank  of  Alexandria.  With  much  difficulty,  and  after  great 
personal  exertions  by  Hof&nan,  and  with  the  aid  of  a  letter 
from  Mr  Colt  in  favour  of  his  mercantile  standing,  he  suc- 
ceeded in  selling  this  bill  to  the  plaintiffs,,  the  proceeds  of 
which  he  immediately  applied  to  the  discharge  of  the  above 
note  for  $6000.  In  his  negotiations  with  the  plaintiflb  the 
name  of  the  defendant  was  never  mentioned. 

As  a  part  of  the  evidence  here  detailed  is  taken  from  the 
deposition  of  the  before  mentioned  Jacob  Hoffman,  which 
was  offered  by  the  defendant's  counsel,  it  will  be  proper,  in 
the  first  place,  to  dispose  of  the  objection  made  to  the  com- 
petency of  this,  evidence.  The  offer  to  read  the  deposition, 
was  preceded  by  the  exhibition  of  a  release  executed  and 
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d«livered  by  the  defendant  to  the  witnees  prior  to  his.exami* 
nation*  It  does  not  appear  that  any  objeoiio^  was,  or  coiiM 
be  made  to  the  form  of  the  release;  and  the  only  question  i% 
whetBer,  in  point  of  law,  the  defendant  could  by  any  release 
render  Hoffman  a  competent  witness. 

It  is  to  be  premised,  that  the  only  ground  upon  which  the 
objection  can  be  rested,  is  the  supposed  interest  of  the  wit- 
ness in  the  eve&t  of  the  cause,  since  the  suit  having  regu- 
larly abated  as  against  Hoffman,  by  the  return  that  he  was 
no ihhabitant,  he  was  no  more  a  party  to  it  than  he  wouM 
hate  been,  had  bis  name  been  altogether  omitted  in  the  de- 
claraVion. 

'As  to  the  objection  upon  the  score  of  interest,  it  is/  suffi- 
cient to  remark,  that  it  was  manifestly  hostile  to  the  patty  in 
whose  favour  he  testified,  and  who  offered  it  in  evidence; 
.aibce,  if  the  plaintiffs  recovered  against  Johnson,  and  ob- 
tained  satisfaction  from  him,  that  would  be  a  bar  to  their 
action  against  Hoffman,  and  the  release  of  Johnson  protect- 
ed him  against  any  action  Which  Johnson  mightbring  against 
htm  for  contribution  or  otherwise. 

The  general  rule  of  law,  in  relation  to  witnesses  who  are 
interested  in  the  event  of  the  cause,  goes  no  farther  than  to 
exclude  them  from  giving  evidence  in  favour  of  that  party  to 
whom  their  interest  inclines  them.  If  they  stand,  in  point 
of  'interest,  indifferent  between  the  litigating  parties^  or  if 
they  testify  against  their  interest,  the  reason  of  the  rule  which 
ezcludea  their  testimony,  no  longer  exists 

We  come  now  to  the  instructions  to  the  jury,  asked  for 
by  the  plaintiffs'  counsel,  and  which  the  court  refused  to 
give.  The  first  is,  that  if  the  jury  believe  from  the  evidence, 
that  the  defendant  and  Jacob  Hoffinan  entered  into  the  arti^ 
etelef  co-partnership  offered  in  evidence,  and  that  an  ac- 
oodnt  was  kept  for  the  said  concern  in  the  bank  of  Alez- 
aiidrtfi,  in  the  name  of  JRoffman,  in  which  the  notes- dis- 
counted for  the  use  of  the  partnership,  and  deposits  of  money 
on  partnership  account,  were  entered  to  the  credit,  and. 
ebeeks  drawn  for  the  same  in  the  said  Hoffman's  name,  and 
thlit  the  said  Hofiman  drew  the  bills  mentioned  in  the  de- 
daration^  and  sent  them  to  New  York  to  be  sold,  for  the 
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purpose  of  raising  money  to  pay  certain  notes-  which  had 
been  discounted  in  the  bank  of  Alexandria  on  partnership 
account,  some  of  them  drawn  by  said  HoiTman,  and  indorsed 
by  the  defendant  or  other  persons,  and  others  drawn  by  the 
defendant,  and  indorsed  by  Hoffman  or  others,  and  that  the 
same  was  sold  to  .the  plaintiffs,  and  the  proceeds  thereof 
applied  by  said  Hoffman  to  the  payment  of  the  said  notes; 
then  t,he  plaintiffs  are  entitled  to  recover,  unless  the  defend- 
ant can  show  a  dissolution  of  co-partnership,  and  notice 
thereof,  either,  public,  or  to  the  plaintiffs,  before  the  bills- 
were  sold,  or  that  the. said  bills  were  not  drawn  on  partner- 
ship account,  but  on  the  individual  responsibility  of  Hoffman* 

The  second  instruction  which  the  court  was  called  upon 
to  give,  is  substantially  the  same  as  the  first,  except  that  it 
omits  A  circumstance  much  relied  upon  in  the  argument, 
that  the  bank  account  of  the  concern  Was  kept  in  the  name 
of  Hoffman,  upon  whose  checks  alone  the  money  was  drawn 
oct. 

The  third  instruction  states,  that  if  the  jury  should  believe 
from  the  evidence,  that  the<  defendant  and  Hoffman  some- 
times used,  in  relation,  to  the  business  of  the  concern,  the 
name  and  style  of  Jacob  Hoffinsin,  as  representing  the  firm, 
and  that  the  bill  in  question  was  drawn  in  that  name  by  the 
said  Hoffman,  and  negotiated '  for  the  purpose  of  raising 
fund3  to  pay  notes  due  by.  the  said  concern ;  then  the  plain* 
tifb  were  entitled  to  recover,  unless  the  defendant  could 
prove ^hat. the  said  bill  was  not  drawn  and  negotiated  on 
partnership  account,  but  on  account  of  the  said  Hoffinan 
alope,  or  that  the  partnership  was  dissolved,  and  the  plain- 
tifik  notified  thereof,  or  the  dissolution  advertised  before  the 
bills  were  drawn  and  negotiated. 

la  support  of  this  action,  it  has  been  argued  by  the  coun- 
sel for  the  plaiptiffs,  that  the  bill  in  question  was  drawn  in 
the  name  of  the  firm  under  which  the  partnership  concerns 
of  Jacob  Hoffman  and  George  Johnson  were  transacted ;  that 
it  was  drawn  on  pannership  account,  and  that  the  proceeds 
of  the  bills  were  in  fact  applied  by  Hoffinan  to  the  discharge 
of  a  debt  due  by  the  concern.  These  being  the  facts,  it  is 
insisted  that  the  court  below  ouffht  to  have  complied-  with 
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the  prayer  of  the  plaintiffs'  counsel;  and  instructed  the  jury, 
that  if  they  were  so  understood  by  them,  the  plaintiffs  were 
entitled  to  recover.  And  if  this  stateitaent  of  the  fact»  be 
correct,  and  the  instructions  asked  for  had  been  so  framed 
as  to  present  them  fairly  to  the  jury,  this  court  entertains  no 
doubt  but  that  such  instructions  should  have  been  given. 

It  is  well  settled,  that  if  a  bill  of  exchange  be  dra.wi>  by 
one  partner  in  the  name  of  the  firnl,  or  if  ti  bill  drawi)  on  the 
firm  by  their  usual  name  and  style,  be  accepted  by  one  of 
the  partners,  all  the  partners  are  bound.  It  results  necessa- 
rily from  the  nature  of  the  association,  and  the  objects  for 
which  it  is  constituted,  that  each  partner  should  possess  the 
power  to  bind  the  whole,  when  acting  in  the  name  by  which 
the  partnership  is  known,  although  the  consent  of  the  other- 
partners  to  the  particular  contract  should  not  be  obtained, 
or  should  even  be  withheld.  Were  it  otherwise,  the  affairs 
of  the  concern  could  with  difficulty  be  carried  on;  and  these 
persons  could  seldom,  if  ever,  know,  when  they  might  safely 
deal  upon  the  credit  of  the  firm.  It  follows,  that  such  third 
persons  are  not^bound  to  inquire,  much  less  to  assure  them- 
selves that  the  partner  with  whom  they  are  contracting  is 
acting  on  the  partnership  account,  or  for  his  own  individual 
advantage.  The  interest  of  the  partner  in  the  joint  stock 
of  the  concern  and  his  consequent  authority  to  use  their 
name,  raises  a  presumption  that  the  contract  was  made  for 
joint  account,  which  is  sufficient  to  bind  the  firm,  unless  the 
contrary  be  shown  and  that  the  person  with  whom  the  part- 
ner deals,  had  notice  or  reason  to  believe,  that  the  former 
was  acting  on  his  separate  account. 

It  is  now  to  be  seen  how  these  principles  of  law  apply  to 
the  case  under  consideration 

It  is  quite  clear,  that  the  name  of  thia  firm  is  no  where 
designated  in  the  articles  of  copartnership  which  have  been 
referred  to.  The  mode  in  whfch  a  particular  branch  of  tfaeit 
business  was  to  be  conducted,  cannot  reasonably  be.  con- 
strued to  give  a  name  to  the  firm.  It  manifestly  had  no 
allusion  to  that  subject.  The  stipulation  that  the  ftinds  ne- 
cessary for  the  purposes  of  the  concern  should  be  raised 
upon  the  paper  of  Johnson,  to  be  indorsed  by  Hoffman,  or 


198  SUPREME  COURT. 

[Le  Roy,  Baytnl  It  Co.  m.  JohuoD.] 

in  such  other  shape  as  might  be  foond  most  saitable  to  the 
object  of  the  parties,  no  more  designated.  Jacob  Hoffman, 
than  it  did  George  Johnson,  as  the  name  of  the  copartner- 
ship. If  it  did,  then  the  name  would  be  lost  or  changed,  as 
often  as  the  parties  should  agree  to  raise  funds-  for  the  con-^ 
cem  in  some  other  mode  than  the  one  specified.  It  is  un- 
necessary  to  decide  whether  the  omission  to  agree  upon  a 
partnership  name  in  the  body  of  the  instrument  was,  or  was 
not  supplied  by  the^ignatures'of  the  contracting  parties  to 
it,  because  it  was  in  full  and  uncontradicted  proof,  that 
after  the  concern  went  into,  operation  uiider  the  articles, 
their  books  were  kept,  and  the  bills  and  accounts  relating 
to  their  business  were  made  out  at  their  warehouse,  in  the 
joint  names  of  Hoffman  &  Johnson,  by  which  name  the  firm 
was  generally  known  in  Alexandria,  and  in  which  they  acted 
in  relation  to  th^  business  of  the  coijcern^  and  advertised  in 
the  newspapers.  Now  it  cannot  be  questioned,  but  that  a 
name  thus  assumed,  recognrzed  and  publicly  used,  Decame 
the  legitimate  name  and  «tyle  of  the  firm,  not  less  so,  than 
if  it  had  been  adopted  by  the  articles  of  copartnership. 

Kei3ping.in  mind  the  principles  of  law  which  have  been 
stated,  and  the  fact  or  the  evidence  of  itj  in  relation  to  the 
name  of  this  concern,  it  will  not  be  difficult  to  decide  the 
question^  whether  the  rnstructions  asked  for  by  the  plaintiffs 
ought,  or  ought  not  to  have  been  given.  It  is  obvious  that 
the  court  was  required  by  the  two  first  of  them,  either  to 
assume  the  fact  that  Jacob  -  HofiTman  &  George  Johnson 
carried  on  their  business  as  partners  under  the  name  and 
firm  of  Jacob  Hoffman' :  or  to  lay  it  down  as  law  to  the  jury, 
that  it  is  competent  to  one  partner  to  bind  the  copartnership 
by  a  bill  drawn  in  his  individual  name„even  after  a  dissolu- 
tion of  the  partnership,  if  that  fact  was  not  advertised  or 
kiiown  to  the  person  taking  the  bill  y  provided. the  object  of 
the  partner  who  draws  and  negotiates  the  bill,  be  to  dis- 
charge certain  debts  due  by  the  concern,  and  the  proceeds 
are  afterwards  so  applied. 

Now  the  fact  which  the  court^was  called  upon  to  assume, 
was  all  important  to  be  proted  to  entitle  tfie  plaintiffs  to 
recoyet.    it  is  averred  in  the  declaration,  and  is  in  point  of 
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law  the  foundation  of  the  plaintitfs'  demand  againit  the  de- 
fendant Johnson.  But  what  right  had  the  court  to  assume 
a  fact  wl^ch  was  not  warranted  by  any  just  interpretation 
of  the  articles  of  copartnership,  or  of  any  other  written  in* 
strument  which  was  given  in  evidence,  but  which,  if  it  ex- 
isted at  all,  was  to  be  deduced  from  the  parol  evidence,  of 
which  thei  jury  were  alone  competent  to  judge? 

The  court  was  not  called  .upon  to  predicate  the  conclu- 
sion of  law  upon  the  fact  that  the  defendant  and  Hoffman 
traded  under  the  name  and  firm  of  Jacob  Hofihian ;  if  that 
feet  should  be  so  f6und  by  the  jury,— and  unleiii  it  was  so. 
found,  it  is  quite  clear  that  the  bill  in  question,  although 
drawn  for  the  purpose  before  mentioned,  and  although  the 
proceeds  were  so  applied,  did  not  bind  the  defendant,  and 
consequently,  the.  court  was  right  in  refusing  to  give  these 
instructions  in  the  form  in  which  they  were  propounded,— 
unless  the  fact  was  that  which  all  the  instructions  assihaet 
and  which  formed  the  basis  of  the  plaintiflb'  argument  before 
this  court ;  the  plaintiffii  contracted  in  point  of  law,  as  they 
manifestly  did  in  feet,  with  Jacob  Hoffman  alone,  and  upon 
his  sole  responsibility,  and  the  use  which  Hoflbian  intended 
to  make  or  did  make,  of  the  proceeds  of  the  billj  was  qui^. 
as.  unimportant  t0  them  and  to  their  cause,  as  it  would  have 
been,  had  they  contracted  with  Hofimao  &  Johnson  under 
the  name  of  their  firm. 

As  to  the  necessity  of  bringing  home  to  the  knowledge  of 
the  plaintiffs,  in  one  of  the  modes  stated  in  the  instructions 
asked  for,  the  dissolution  of  the  co-partnership,  in  order  to 
prevent  their  recovery  against  Johnson;  we  are  all  of  opinion, 
that  it  did  not  exist  in.  point  of  law,  unless,  in  point  of  fac(, 
the  bill  was  drawn  in  the  name  of  the  firm.  We  admit  that 
if  one  of  the  partners  contracted  in  the  name  of  his  firm 
with  a  third  person,  after  the  partnership  is  dissolved,  but 
that  fact  not  made  public  or  known  by  such  third  person, 
the  law  considers  the  contract  as  being  made  with  the  firm 
and  upon  their  credit,  and  this  for  a  reason  too  obvious  to 
require  explanation.  But  if  the  partner  deal  with  another 
in  his  individual  name,  and  upon  his  sole  responsibility,  with- 
out even  an  allusion  to  the  partnership,  as  the  jury  would 
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haTe  been  well  warranted  in  concluding  the  fiacto' to  be  in 
thia  case,  it  was  unimportant  to  that  other  to  know  that  the 
partnership  was  dissolved.;  since  he  was  dealing,  not  with  the 
firm,  and  upon  their  credit,  but  with  the  individual  with 
whom  he  was  contracting,  andupon  his  credit 

It  only  remains  to  notice  the  single  point  of  differeoce 
between  the  last,  and  the  two  preceding  instructions.  These^ 
as  has  before  been  noticed,  assume  the  fact  that  the  partners 
carried  on  the  business  of  the  concern  under  the  name  and 
ftyle  of  Jacob  Hoffman.  That  places  the  plaintiffs'  right  of 
recovery,  upon  the  circumstance,  that  the  defendant  and 
H<^man  sometimes  used,  in  relation  to  the  business  of  the 
Gonoem,  the  name  and  style  of  Jacob  Hoffman,  as  repre- 
sfBnting  the  firm,  iki  connection  with  the  other  facts  stated 
in  the  preceding  instructions. 

.  But  would  the  court  have  been  warranted  in  stating  to  the 
jury,  what  this  instruction  manifestly  purports;  that  whateirito 
inay  be  the  name  agreed  upon  by  the  partners,  and*  in  which 
they  gen<3ral1y  act,  iuTelation  to  the  business  of  the  concern, 
stilly  if  they  hare  sometimes  i^sed,  in  that  relation,. the  name 
and  style  of  one  of  the  partners,  bills  drawn  in  that  name, 
and  negotiated  for  the  purpose  stated  in  the  instruction, 
would  bind  the  other  pajtnerl  We  clearly  think  not^  The 
circumstance  relied  updn  in  this  instruction,'  as  to  what  the 
partners  sometimes  did,  was  no  doubt  proper  to  be  left  to 
the  jury,  as  evidence  conducing  to  maintain  the  averment 
in  the  declariLtion,  that  Jacob  Hoffman  and  the  defendant 
carried  on  business  as  partners  in  trade  under  the  name  of 
Jacob  Hoffman ;  if  the  court  had  been  called  upon  to  leave 
that  aft  a  fact  to  the  jury.  But  it  was  nothing  more  than 
evidence  of  that  fiict,upon  which  it  would  have  been  highly 
Jinprpper  in  the  court  to  predicate  any  principle  of  law 
whatever.  This  point  we  conceive  was  fiilly  settled  in  the 
case  of  Townsley  vs.  Sumrall.  decided  a  few  days  aj^o  by 
this  court,  ante  page  170. 

We  are,  upob  the  wl^ole,  of  opinion  that  the  court  beldw 
was  right  in  refosing  to  give  any  of  the  instructions  prayed 
for ;  and  that  the  judgment  of  that  court  ought  to  be  aflirmed 
With  costs. 
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David  Hmn  akd  qTHaas,  AVPsuuirra  vs.  Rqrsrt  WiCKum, 

APP^LUBB. 

Ao  entry  wm  m%Afi  in  the  land  office  of  Kentucky,  of  one  thooMnd  acref,  in  the 
name  of  "John  Floyd'tf  heirs,^  wlcbont  naming  die  ftmoilii  who  were  Ibe 
hehf.  Upon  an  obfeetion  tp  the  validity  of  the  entiy,  tl»  court  «dd;  that 
•nlMtltutiiig  a  legal  deecription,  which  cannot  be  mifiindentood,  for  the  mere 
definite  deteription  by  the  proper  namei  of  the  penona  who  are  the  heltt, 
waa  not  of 'aoch  aabetantia!  importance  at  to  vitiate  the  tianaactlon.    [S08]  ' 

An  entfj  waa  made  **  ao  aa  to  join  the  aettieoMOta  on  the  north  eaal  and  aooth 
aidea  thereof^  9tfa$noi  tomnHintd  the  old  miHUuy  9mvey$  which  are  legaiy 
The  old  militliry  aurveya  formed  together  a  paraltelogrtm,  and  adjoined  the  landa 
bitended  to  be  deaeribed  by  the  entry^;  It  waa  objected  that  the  limitation  Ott 
Ae  entry*  **  ao  aa  not  to  ran  hito  the  old  alUiaiy  aorveya  whieh  am  leg^l," 
rendered  the  whole  entry  ao  uncertain  aa  to  make  it  void. 

The  ralee  which  are  aettled  In  Kentucky,  would  require  that  tbia  entry,  hkd  the 
reatriQtion  reapeeting  the  military  aurveya  been  omitted,  ahould  be  aurreyed 
equally  on  the  north  eaat  and  aouth  aide  of  the  aettlemeot«  the  whole  land  to 
be  included  by  reetangubr  Unee.  The  old  oiiHtaiyaurv^mttat,  therefore,  be 
ao.eontiguoua  to  the  lettlement,  aa  to  atop  one  or  two  of  thoae  linea.  A  aub- 
aequent  locator  knowi  where  to  look  for  them,  and -tlie  teatimony  in  the  eauae 
informa  ua  that  he  would  encounter  no  dittcuity  hi  findfaig  them^*<  We  eonilder 
the  h»t  worda  <  which  are  legal/  merely  aa  an  alfirmance  that  they  a^  ao>  liot 
aa  leaving  it  doubtful ;  and  conaequently  that  they  make  no  change  In  ihe 
entry."    [209] 

I(  la  Well  aettled,  botn  m  tde  court  of  Kentucky  and  in  thta  Court,  Ihat  a  potaea- 
aion  which  will  bar  an  ejectment,  ia  abo  a  bar  in  equity.    {21S} 

Each  of  the  parties  held  in  posceaiion  distinct  parts  of  the  land  in  C9Ptroversy. 
In  thjs  state  of  things  it  is  well  settled,  that  the  party  having  the  better  right, 
ia  in  cooatructive  possession  of  all  the  land  not  occupied,  hi  fact,  by  his  adver- 

■wy.    [2181 

The  law  of  Kentucky  authorises  their  courts  of  chapcery  to  make  decreea  againat 
absent  defendants,  on  the  publication  of  an  order  for  two  mojiths  successively 
fai  some  paper  authorised  to  make  the  pubrication,  tod  on  fixing  it  up  at  cer- 
filn  pabhc  places,  preacrlbed  by  the  act  Thia  publication  ia  considered  aa  a 
conatnictiye  aervice  of  the  proceaiL  The  aupreme  court  of  Kentucky  baa  do-' 
dded  that  the  publication  must  be  continued  Kor  twq  calendar  montha.    [214] 

Aa  the  piahiltflb  in  the  circuit  court  claimed  under  a  conveyance  made  in  pur- 
aoaaee  of  a  decree  of  a  court  of  competent  jurisdiction,  the  bill  i«ight  not  to 
have  been  diamlaaed  for  want  of  partiea.  The  circuit  court  oi^t  to  havegiven 
l^ve  to  make  new  parties,  and  on  their  failing  to  bring  the  proper  partiea  be- 
fore the  court,  the  dlamiasion  ahould  have  been  without  prejudice.    [219] 

THIS  was  an  appeal  from  the  cireoit  coort  of  KenttfcKy, 
in  wbidi  court  the  appellants  had  filed  a  bill  against  the 
appellee,  claiming  from  him  a  conveyance  of  the  legal  title 
Vol,  IL— 2  A 
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to  certaiti  lands  in  the  state  of  Kentucky,  to  which  the  ap- 
pellee  had  the  legal  title;  but  by  the*  appellants  it  was  al- 
leged, that  they  had  a  prior  equitable  title,  derived  under 
certain  entries  made  in  the  land  office  of  that  state.  The 
bill  was  dismissed  by  the  circuit  without  costs,  and  from  the 
decree  of  dismissal  an  appeal  was  entered  to  this  Court. 

The  defendant,  RobeitWickliffe,  claimed  the  land  under 
patents  to  John  Craig  for  2000  acres,  dated  2d  of  December 
1795,  and  to  A.  Fox  and  John  Craig  for  2000  acres,  dated 
on  the  same  day.  He  also  asserted  a  possession,  protected 
by  the  statute  of  limitations.  The  title  under  these  patents 
interferes  with  the  entries  under  which  the  appellants  claim- 
ed; and  the  appellants  in  the  circuit  court  sought  to  obtain 
a  conveyance  of  all  the  inlerfereace,  and  also  other  portions 
of  the  grants  to  Floyd,  not  included  within  the  boandaries 
of  Craig's,  and  Craig  and  Fox's  patents. 

Ti|e  entries  under  which  the  heirs  of  John  Floyd  and 
those  who  hold  under  them  claim  the  land,  were  as  follows : 

"  1779,  October  29.  John  Floyd  this  day  appeared  and 
claimed  a  right  to  a  settlement  and  pre-emption  to  a  tract 
of  land,  lying  on  Four  Mile  creek,  eight  miles  north  west 
from  Boonsboro,  including  a  plantation,  claimed  by  the 
said  Floyd,  called  Woodstock,  raising  corn  on  the  premises 
— 1776,  satisfactory  proof  being  made  to  the  coiirt,  that 
said  Floyd  has  a  right  to  a  settlement  of  400  acres,  in- 
cluding said  improvement,  and  a  pre-emption  of  1,000  acres 
adjoining,  and  that  a  certificate  issue,  &c." 

Under  this  certificate  for  a  settlement  and  pre-emption 
the  entries  were  made. 

"  November  3d,  1779.  John  Floyd  enters  400  acres  of 
land  by  virtue  of  a  certificate,  &c.,  on  Four  Mile  creek, 
•about  eight  miles  north  west  from  Boonsboro,  including  a 
plantation  called  Woodstock." 

«  1780,  April  26.  John  Floyd,  assignee  of  James  Taylor, 
assignee  of  George  Muse,  enters  800  acres;  as  assignee  of 
I^ance,  $00  acres,  upon  military  warrants,  between  the  lines 
of  Amd  RcbinBon^nd  Jobn.Carteir,  Andrew  Boyd,  Thomas 
Barns  and  Jonathan  Martin,  on  Four  Mile  creek/^ 

This  entry  appears  to  bav^  beei\  locate^  ^  two  surveys, 
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ud  is  designated  on  the  plat  245  acres  and  240  jftcres. 
The  latter  interferes  with  the  land  held  by  the  appellee. 

<<  April  19,  1778.  John  Floyd,  assignee,  enters  1,600. 
acres  upon  a  military  warrant,  on  Boon's  creek,  adjoining 
Damd  Sobkuon^s  west  line,  extending  along  said  line,  and 
westwardly  for  quantity.  A  part  of  this  appears  to  be  sur- 
veyed in  a  survey  of  246  acres,  as  represented  on  the  plat.*' 

<'  May  31,  1783.  John  Floyd's  heirs  enter  1000  acres  on 
a  pre-emption  vvarrant  No.  1054,  joining  the  settlement  at 
Woodstock  on  the  north  east  and  north  sides  thereof^  so  a$ 
net  to  run  into  the  old  military  9urv&jfs  which  are  legal,**   . 

These  surveys  all  adjoin,  and  were  patented  in  January 
1789  to  Mourning,  George,  John  Floyd,  and  Jane  Brecken*^ 
ridge,  wife  of  Alexander  Breckenridge,  formerly  Jane  Floyd, 
widow,  of  said  John  Floyd. 

The  appellants  had,  under  a  decree  of  the  Fayette  circuit 
court  of  Kentucky,  obtained  a  conveyance  from  the  patentee 
of  694  acres,  part  of  the  land  embraced  in  these  surveys. 

The  appellee  bad  made  no  effort  to  establish  the  entries 
under  which  he  .claimed,  relying  upon  his  elder*  local  title, 
and  an  asserted  possession. 

Mr  Buckner,  lor  loe  appellants,  iiiMSted:  i.  That  the 
entries  of  Floyd  were  valid,  as  supported  by  the  testimony  in 
the  cause. 

2.  That  by  the  deposition  of  J.  W.  Hunt,  a  witness  in 
the  cause,  it  wifs  proved  that  they  and  those  from  whom 
they  derive  title  have  had  the  possession  of  the  land  since 
1800. 

3.  The  greater  part  of  the  survey  of  200  acres  .of  the  de- 
fendant, made  in  the  name  of  Craig  and  Fox,  is  within  the 
claim  of  the  appellants.  - 

4-.  The  bill  of  the  complainants  ought  not  to  have  been 
dismissed,  but  if  all  who  are  interested  in  the  claim  were^ 
not  before  the  court  leave  should  have  been  given  to  make 
new  parties. 

He  argued  that  the  objects  called  for  in  the  entries  of 
Floyd,  were  notorious  at  the  time  they  were  respectiveJy 
made;  and  he  referred  to  the*  evidence  contained,  in  the -de- 
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positions  of  the  witDesses  to  support  the  position.  To  show 
that  the  call  to  ezclade  **  old  militar;  surveys  which  are 
le^aly'*'did  not  vitiate  the  entry,  he  cited  the  following  cases. 
Drake  vs.  Ramsey  Sl  Logan,  Bardin^s  Rep.  M.  383.  386. 
2  MoTMhaWs  Rep.  305.  -Jackson  vs.  Johnson's  Heirs,  1 
B(U,  61.  blerton  &  Reed  vsi  Roberts,- 4\Bi6&,  156. 

As  to  the  qnestion  of  possession,  relied  upon  bf  the  ap- 
pellee; it  was  insisted  that  the  deposition  of  Hunt,  in  rela- 
ti<m  to  the  p6ssession  of  the  appellants,  was  contradicted  bot 
by  one  witness,  and  was  entitled  to  belief;  There  was  no 
satisfactory  evidence  of  any  possession  in  the  appellee.  He 
also- urged,  that  to  enable  a  party  to  protect  himself  under 
the  statute  of  limitations,  upon  which  the  appellee  relied, 
proof  of  It  continued,  uninterrupted  possession  for  twenty 
years  should  be  established,  by  clear  and  satisfactory  testi- 
mony, and  this  had  not  been  done. 

A,right  of  entry  is.  not  tatken  awaf  by  a  possession  with* 
out  claim  of  title ;  Und  therefore  if  the-  possession  of  the  ap> 
pellee  existed  before  the  date  of  his  patents,  it  will  not 
avail.  The  fime  intended  by  the  statute^  never  commences 
until  the  possession  is  adverse; 

l4bowever,  it  were  conceded  thai  the  evidence  of  the 
^tneft  examine  on  the  part  of  the  appellee,  proved  tbaibe 
todl(  posoepnon  of  any  part  of  the  land  iDxonjtrovetsy  prior 
to  the  posseision  of  the  appellants,  oo-betaefit  couli)  resdlt  to 
the  appellee  for  the  same,  beyond  the  boundary  of  the  por- 
tion of  the  land  which  the  persoa  taking  possession  of  the 
land  iiktended'  to  adopt*  The  ftfo  mitmo  in  which  an  «Dtry 
on  lands  is  made,  will  determine  the  extent  of  the  pofcses 
sion  acqqired  by  the  entry.  He  cited  Clark  vs.  Lynn's 
Heirs,  1  MarskiMa  R$p.  347. 

Admitting  the  proof  of  the  appellee  tQ  be  conclusive  aa  to 
such  portion  of  the  land  as  is  within  the  boundary  intended, 
when  the  possession  was  taken  ;  there  remained  for  the  ap* 
pellants  a  considerable  part  to  which  the  staUite  of  limita- 
tions could  not  apply. 

While  he  freeir  eonc^ed  that  all  who.  should  have  been 
mtde  partjes  to  the  complainant's  bill  were  not  before  the 
circuit  court,  yet,  as  the  entries  under  which  the  complmn- 
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ante  in  the  bill  claimed  were  vaKd,  and  their  title  had  been 
sanctioned  by  the  decree  of  the  Fayette  circait  court ;  and  at 
it  was  manifest  that  the  appellanU  had  the  superior  equity; 
be  contended  that  this  Court  would  rev^fse  the  deeision'  of 
the  court  below,  and  remand  the  cause,  witbleave  to  amend 
the  bill,  and  make  all  persons  parties  whp  were  required  by 
the  rules  of  chancery ;  in  order  for  a  final  decision  upon  the 
real  merits<if  the  case; 

Mr  C.  A.  Wickliffe,  for  the  appellee»  contended: 

I.  That  the  presumptive  entry  of  .1000  acres  of  Floyd  was 
Toid,  upon  the  principle  well  settled  by  the  courts  of  Ken- 
tucky^ tbattevery  call  of  an  entry  which  might  give  it  shape 
or  locality 9  and  which  are,  in  the  adjudications  of  those 
courtSt  denominated  <<  tocalioe  cdU$/*  must  be  proven ;  and 
the  objects  called  for  should  have  been  notorious  at  the  date 
of  tlie  entry. 

2k  The  entry  is  bad  on  the  face  of  it.  It  is  vague  in  the  call 
to  adjoin  the  settlement  on  the  north  and  south  sides, ''*fSa 
09  not  toruni$Uo  the  <MmUiiary  9urven9  which  are  legal.**. 

3.  The  location,  or  presumptive  eintry  is  void  upon  the 
ground  that  the  land  law  of  Virginia  and  Kentucky  never 
did  authorise  an  entry  to  be  made  in  any  other  way,  than  by 
the  proper  names  of  the  person  locating. 

He  argued,  that  the  requisition  ''  to  adjoin  the  settlement 
on  the  north  and  south  sides,  so  as  not  to  run  into  the  old 
military  surveys,"  was  indefinite.  The  land  might  adjoin  on 
all  sides  with  equal 'propriety.  A  subsequent  locator  would 
in  vain  look  for  the  precise  position  of  such  lands.  The  in- 
junction  **  so  as  not  to  run  into  old  surveys,"  would  give  no 
information  of  any  certain  character.  What  surveys  w^ 
they  9  How  could  any  one  know,  without  the  particular 
survey  had  been  stated,  which  of  the  old  surveys  were 
good,  and  which  were  bad  9  and  yet,  this  knowledge  was 
essential.  He  cited  in  support  of  his  arguments  on  these 
poinu,  1  Bihb,  10.  Williams  ve.  Taylor,  1  Bibb,  41.  0. 
1  Bibb,  35.  137.  135,  6.  138.  29,  30.  Cox  t^s.  Smith,  Bar- 
din*9  Rep.  411.  Grubb&t^s.  Rice,  2.B0b,  1 10.  Walker  ve. 
Montgomery,  2  Bibb,  259.  Kincatd  ve.  BIythe,  2  Bibb,  4*79 
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476,.  Thomas  C9«.  Bowman,  3  Bibb,  128. 132.   Also  3  Bibb^ 
162.  543.    4  Bibb,  132,    Howard  v$.  Todd'and  others,  ia 
I  MarshaWs  Repart9. 

He  also  urged  that  the  entry  in  the  name  of  '<  the  heirs 
of  John  FJoyd"  was  indefibite,  and  therefore  voi(^;  as  those 
terms  did  noft'designate  the  persons  to  take,  the  same  having 
been  made  in  1783,  before  the  law  abolishing  primogeniture*. 
The  land  therefore  descended  to  the  heirs  at  law,  and  it  is  not 
shown  who  is  such  hetr.  The  ^complainants  in  the  circuit 
court  did  not  show  any*  title  to  the.  land  claimed  by  them, 
derived  froni  the  persons  who  are  alleged  to  have  been  Uie 
proprietors,  .as  heirs  of  John  Floyd. 

The  appeUants  must  not  only  show  an  equitable  title  out 
of  the  appellees,  bat  they  must  connect  themselves  with  it. 
Upoii  tbeevidenco' on  the  recprd,.t|iere  are  parties  who  have 
or  had  an  interest  in  the  land  as  heirs  or  under  the  heirs  of 
John  FJoyd;  and  those  persons  were  not  before  the  court,  or 
the  tMr^>per  course  pursued  to  authorize  a  decree  against 
them  in  their  absence.  Breckepridge's  heirs  were  not  legal- 
ly called  upon,  and  the  circuit  court  rightfully  dismissed  the 
bill. 

It  was  also  contended,  that  the  appellants  are  not  entitled 
to  relief  uppn  the  further  grounds,  that  the  patents  to  Craig^ 
and  to  Fox  and  Craig,  were  more  than  thirty  years  old,  before 
th«  commencement  of  the  suii.  That  there  is  proved  an 
actual  adverse. possession  of  more  than  twenty  years  before 
the  commenpement  of  the  suit  by  the  appellee,  and  those 
under  whom  he  claims;  and  that  the  evidence  upon  the  re- 
cord fully  established  these  positions^  and  the  counsel  to 
prove  the  same  went  fully  into  an  ex&mination  of  the  depo- 
sitions of  the  witnesses. 

He  also  said,  that  the  appellee  had  the  first  legal  posses- 
sion within  the  interference.  And  although  that  possession 
was  by  a  tenant  and  purchaser,  it  extended  itself  to  the 
limits  of  the  elder  title  of  the  appellee,  unless  it  can  be 
shown  to  have  been  restricted  by  limits.  Kendall  et  al.  va. 
Slaughter,  1  Marshall,  376. 

In  Miller  vs.  Humphries,  2  Marshall,  448,  it  was  held 
that  if  there  was  an  entry  t)f  an  elder  patentee,  on  an  inter- 
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ference  before  the  entry  of  his  adversary,  the  elder  patentee 
is  in  possession  to  the  extent  of  the  claim,  and  the  subse- 
quent entry  of  the  junior  patentee,  is  an  ouster  only  to  the 
extent  of  the  claim  of  the  junior  grantee.  Also  cited  Green 
fis.  Liter  et  al.  8  Craneh,  229.    2  fFAeoloii,  229. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

This  is  a  suit  in  chancery,  brought  by  the  plaintiffs  in^^. 
court  of  the  United  States  for  the  seventh  circuit  anu  dis- 
trict of  Kentucky,  to  obtain  a  conveyance  of  lands,  to  which 
the  defendant  has  a  legal  title,  but  to  which  the  plaintiffs 
claim  the  equitable  title,  under  prior  entries  which  they  al- 
lege to  be  valid.  At  the  hearing,  the  bill  was  dismissed  with 
costs.  From  this  decree  the  plaintiffs  have  appealed  to  this 
Court. 

The  plaintiffs  derive  their  title  from  John  Floyd,  deceased. 
As  the  patent  of  the  defendant  is  anterior  to  that  under 
which  the  plaintiffs  claim,  their  equitable  title  cannot  be 
aiistained,  unless  it  be  founded  on  prior  Valid  entries.  These 
entries,  therefore,  must  be  examined. 

In  1779,  John  Floyd  obtained  a  certificate  for  a  settle- 
ment right  of  400  acres,  and  a  pre-emption  right  to  1000 
acres  ta  adjoin  his  settlement.  On  the  3d  of  November  1 779, 
lie  made  an  entry  of  this  400  acres,  to  include  a  plantation 
called  Woodstock.  The  validity  of  this  entry  is  not  contro* 
verted,  nor  is  it  otherwise  important  than  as  it  may  serve  to 
establish  the  entry  of  the  pre-emption  warrant,  so  far  as  that 
entry  depends  upon  the  settlement. 

On- the  3l8t  of  May  1783,  John  Floyd's  pre-emption  war- 
rant was  entered  in  the  following  words : 

John  Floyd's  heirs  enter  1000  acres  of  land  on  a  pre-emp- 
tion warrant.  No.  1054,  joining  the  settlement  at  Woodstock, 
on  the  north,  east,  and  south-sides  thereof,  so  as  not  to  run 
into  the  old  military  surveys,  which  are  legal. 

Two  objections  have  been  made  to  this  entry ;  the  first  is, 
that  it  is  made  in  the  name  of  the  heirs  of  John  Floyd,  with- 
out naming  them. 

That  there  is  less  precision  and  certainty  in  this  descrip- 
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tiod'thaB  if  tlie  heirs  were  named,  must  be  admitted,  boi  the 
Court  18  not  prepared  to  say  that  the  entry  is  on  that  account 
a  nullity.  No  case  has  been  adduced,  in  which  the  courts 
of  Kentucky  have  so  decided;  and  as  the  description  is  su^ 
ficiently  certain  to  identify  the  persons  entitled  dnder  it,  we 
should  feel  great  difficulty  in  declaring  it  to  be  Toid. 

In  considering  this  questio|i,  the  peculiar  situation  of  Ken- 
tucky at  the  time  cannot  be  overlooked ;  warrants  had  been 
issued  for  more  land^  perhaps,  than  was  to  be  found  in  the 
country;  certainty  for  more  than  was  valuable.  These  war- 
rants had  been  most  generally  placed  in  the  hands  of  locat- 
ors by  the  proprietors,  wh6  resided  in  the  atlantic  states. 
The  communicMton  between  the  principal  and  agent  was 
tedious  and  qncertain.  The  holder  of  the  warrant  might 
often  hear  of  the  death  of  its  proprietor,  at  a  critical  moment ; 
when  its  immediate  location  was  very  interesting  to  the  ia- 
mily  of  the  deceased;  and  when  he  was  not  informed  of  the 
names  of  the  persons  entitled  to  the  warrant.  To  delay  in 
making  the  entry  until-  this  information  could  be  gained, 
might,  and  probably  would  be  very  injurious  to  the  family 
of  the  deceaised;  and  no  injury  could  result  to  any,  from 
making  it  in  the  name  Of  the  heirs  generally.  If  they  ^aere 
not  alt  entitled,' they  would  all  be  trustees  for  those  who 
were.  The  entry  is  an  incipient  step  towards  obtaining  a 
title.  Its  object  is  at  the  same  time  to  appropriate  the  land 
it  covers,  and  to  give  notice  to  others  that  the  land  is  appro- 
priated. We  do  not  think  the  technical  objection  to  sub- 
stituting a  legal  description,  which  cannot  be  misunderstood, 
for  the  more  definite  description  by  the  proper  names  of  the 
persons  who' are  heirs';  is  of  such  substantial  importance  as 
to  vitiate  the  transaction*  We  are  confirmed  in  this  opinion, 
by  the  iact  that  th&  survey- was  made  in  pursuance  of  the 
entry  in  the  name  of  the  heirs  of  John  Floyd  generally,  and 
that  the  patent  was  issued  on  thb  survey.  .Several  other 
entries. and  surveys  were  made  for  the  heirs,  without  speci- 
fying their  names,  and  patentsissued  on  thiem  all.  The  ob- 
jection was  certainly  not  deemed  valid  by  the  officer  who 
was  entrusted  with  the  power  of  granting  titles  to  land. 

A  second,  and  more  Serious  objection  has  been  taken  to 
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the  language  of  the  entry.  It  is,  to  join  the  settleneient  on 
the  nortbj  east,  and  sonth  sides  thereof,  $0  0$  noita  run  into 
ike  old  ndUtary  $uroey$y  f0kich  are  legal. 

The  old  military  surveys,  forming  together  a  par&llelo* 
gram,  adjoined  Floyd's  settlement  on  the  north  west,  mak* 
ing  an  acnte  angle  with  its  northern  line;  so  that  the  portion 
of  his  preemption  warrant  which  adjoined  his  settlement  on 
the  north,  coold  not  be  extended  the  whole  length  of  the 
northern  line  without  interfering  with  them.  It  is  contended 
that  this  limitation  on  the  entry,  <^  so  as  not  to  run  into  the 
old  military  surveys,  which  are  lege},"  renders  the  whole  so 
uncertain  as  to  make  it  void. 

We  do  not  think  so.  The  rules  which  are  settled  in  Ken* 
tucky  would  require' that  this  entry,  had  the  restriction  re- 
spe^in^  the  military  surveys  been  omitted,  should  be  sur* 
veyed  equally  on  the  north-,  east,  and  south  sides  of  the 
settlement;  the  whole  land  to  be  included  by  rectangular 
lines.  The  old  military  surveys,  therefore,  must  be  so  con-- 
tiguous  to  the  settlement  as  to  stop  one  or  two  of  th^  lines* 
A  subsequent  locator  knew  where  to  look  for  them,  and  the 
testimony  in  the  cause  informs  us,  that  he  would  encounter 
no  difficulty  in  finding  them.  The  evidence  is,  that  ti^ey  vreie 
well  known;  and  that  th^  Knes  were  plainly  marked,  sees 
to  be  traced  without  difficulty. 

Weconlider  the  last  words  of  theentry^  *'  which  arejegal,'' 
merely  as  an  affirmance  that  they  are  so,  not  as  leaving  it 
doubtful ;  and  consequently,  that  they  make  no  change  in  the 
entry.  Undcfrstanding  them  in  this  sense,  we  perceive  no 
sufficient  objection  to  the  entry.  We  cannot  perceive  any 
reason,  why  the.lines  might  not  be  stopped  by  an  old  military' 
survey  which  is  well  known,  as  well  as  by  any  other  weU 
known  object.  The  shape  and  form  of  the  land,  indepen- 
dent of' this  reference,  being  given  by  the  settled  rales  in 
Kentucky,  the  position  of  the  old  military  surveys  must  be 
such,  as  to  vary  that  shape'  A  subsequent  locator. coold 
find  no  real  difficulty  in  fixing  the  form  of  the  entry.  But  if 
this  restriction  be  entirely  discarded,  and  the  entry  be  sur^ 
veyed  without  regard  to  the  old  military  surveys,  it  will  make 
▼ery  little  di^erence  in  the  degree  of  interference  between 
Vol.  IL— 2B 
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the  claims  of  the  parties,  and  no  difference  in  the  decree 
which  will  be  made  by  this  Court.    }t  will  therefore  not  be 
necessary  to  decide  at  this  time,  in  what  manner  this  entry 
ought  to  be  construed. 

The  lands  held  by  the  defendant  also  interfere  with  an- 
other entry  made  by  Floyd. 

On  the  29th  of  April ! 780,  John  Floyd.entered  1600  acres 
upon  a  military  warrant,  on  Boon's  creek,  adjoining  David 
Robinson's  west  line,  extending  along  said  line,  and  west- 
wardl]^  for  quantity. 

David  Robinson  had  a  survey  made  in  1776,  on  a  military 
warrant.  He  afterwards  entered  a  settlement  and  pre-emp- 
tion warrant  to  adjoin  this  military  survey ;  and  surveyed  them 
^  in  September  1780.  The  counsel  for  the  defendant  objects 
to  the  legality  of  this  entry,  because  it  does  not  designate 
the  tract  for  the  west  line  of  which  it  calls ;  and  because  Da- 
vid Robinson's  survey  had  not  sufficient  notoriety  to  inform 
a  subsequent  locator,  on  what  part  of  Boon's  creek  he  was 
to  search  for- it. 

The  first  objection  is  certainly  not  well  founded.  Floyd's 
entry  was  made  before  David  Robinson's  settlement  and  pre- 
emption were  surveyed ;  possibly,  before  they  were  entered. 
But,  were  it  otherwise,  this  settlement  and  pre-emption  form 
one  tract  with  his  military  survey  so  as  to  have  the  same 
west  line. 

There  is  more  weight  in  the  second  objection.  The  tes- 
timony to  establish  the  notoriety  of  Robinson's  survey  is  faf 
from  being  conclusive.  John  Bradford  deposes  that  he  was 
conversant  in  the  quarter  in  which  these  lands  lie  in  Novem- 
.ber  1779;  that  be^had  no  knowledge  of  the  military  survey 
of  David  Robinson,  but  fromjthe  records,  except  from  com- 
mon conversation,  but  does  not  know  at  what  time  he  first 
heard  it  spoken  of.  He  knows  that  Robinson  and  Hickmaii 
have  military  surveys  in  that  neighbourhood^  but  never  un- 
derstood their  precise  situation.  He  believes  the  M'Gees,  at 
M'Gee's  station,  knew,  and  could  show  the  lands  of  David 
Robinson,  but  of  this  he  is  not  certain. 

Robert  Boggs  deposes,  that  he  was  at  the  making  of  David 
Robinson's  military  survey,  and  that  he  has  been  conversant 
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in  the  neighbtfarhood  from  the  year  1775  to  the  time  of  giving 
h\9  deposition.  To  the  question,  **  from  your  first  knowledge  of 
those  surveys  (Robinson's  and  others^)  were  they  known  and 
jfamiliarly  spoken  of  by  the  names  of  their  proprietors,  as  afore- 
said 9"  he  answers,  "  he  thinks  they  were,  shortly  after."  He 
«ays,  "  he  thinks  the  lines  of  Robinson's  and  Martin's  surveys 
could  have  been  found  by  reasonable  inquiry,  at  any  time 
after  they  were  made,  for  they  were  plainly  marked."  He 
left  Kentucky,  and  returned  in  the  year  1779.  He.  left  it 
again  in  the  fall  of  1780,  and  returned  in  1783.  He  is  sot 
certain  that  any  person  was  acquainted  with  cholines  of  Da* 
vid  Robinson's  military  survey  on  the  29th  day  of  April  1780, 
except  David  and  William  Robinson,  David  M'Gee,  John 
Hayc,  and  Jacob  Boughman.  The  Robinsons  and  Bough- 
man  lived  in  Virginia,  M'Gee  at  his  station,  about  one  and 
a  hf^lf,  or  two  miles  from  the  survey.  The  body  of  the  land 
was  spoken  of,  and  he  believes,  was  known  by  man; 

In  estimating  the  weij^ht  of  this  testimony,  it  must  be  re- 
collected that  the  depositions  were  .taken  more  than  forty 
years  after  Floyd's  entry  was  made.  Few  persons  who 
were  alive  and  in  the  neighbourhood  at  the  time,  now  sur* 
vive.  A  (act  resting  mainly  in  memory,  which  might  have 
been  established  with  ease  in  1780,  would  be  ascertained 
'with  difficulty  in  1825.-  Examining  the  testimony  und^r  this 
aspect  of  circumstances,  we  think,  although  it  may  not  be 
conclusive,  it  is  sufficient  to  sustain  the  entry.  John  Brad- 
ford had  no  personal  knowledge  of  Robinson's  survey,  but 
intimates  that  he  was  acquainted  with  it  from  the  Tecords 
and  from  common  conversation.  His  deposition  is  not  ex- 
plicit as  to  time.  His  deposition,  however,  appears  rather 
to  refer  tO\a  remote  time.  The  people  at  that  time  were  in 
stations,  and  the  nearest,  certainly  one  within  tw6  miles  of 
the  place,  was  M'Gee's.  He  believes,  but  is  not  certain,  that 
the  M'Gees  knew  and  could  have  shown  the  land.  Robert 
Boggs  was  present  at  the  survey.  It  was  known  and  spoken 
of  as  Robinson's  shortly  afterwards.  Though  He  mentions 
only  five  persons  who,  in  addition  to  himself  knew  the  lines, 
three  of  whom  resided  in  Virginia;  9tiII,  he  says  the  body  of 
the  land  was  spoken  of,  and  he  believes,  was  known  by  many. 
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A  military  sorvey^  made  befiMre  the  land  office  wai  openedi 
mast  have  attracted  the  general  attention  of  those  in  the 
neighbonrhood;  and  after  the 'office  waa  openedi  mutt  haye 
excited  general  inquiry.  Those  surveys  were  established 
by  law;  and  it  was  consequently  an  object  with  locators,  to 
obtain  exapt  information  respecting  them,  in  order  to  avoid 
them.;  Robinson's  survey  was  spoken  of  at  M'Oee's,  the  very 
place  where  inquiry  would  be  made.  Other  witnesses  whose 
knowledge  of  that  part  of  the  country  copunenced  five  or 
six  years  afterwards,  speak  of  Robinson's  siirvey  as  having 
then  acquired  general  notoriety.  There  is  then  strong  reason 
to  believe  that  a  subsequent  locator,  having  Floyd's  entry  in 
his  hands,  could,  with  reasonable  inquiry,  have  found  the 
west  line  of  Robinson's  entry. 

The  defendant  also  relies  on  an  adversary  possession  in 
himself  and  those  under  whom  he  claims,  for  more  than 
twenty  years.  His  proof  of  this  fact  is  sufficient ;  and  it  is 
well  tettled  both  in  the  courts  of  Kentucky  and  in  this  Court, 
that  a  possession  which  will  bar  an  ejectment,  is  also  a  bar 
in  equity.  But  in  this  case,  the  plaintiffi  also  have  been  in 
possession.  John  W.  Hunt  deposes  that  he  took  pos«»dssion 
of  the  tract  of  land  in  controversy,  for  the  plaintiffs,  leased 
it  out  for  a  number  of  years,  and  accounted  with  them  for 
the  rent.  He  exhibits  the  copy  of  an  agreement  made  with 
Isaac  Johnson  and  Thomas  Coleman,  on  the  i2th  day  of 
August  1800,  for  three  years;  and  says  that  other  tenants' 
succeeded  thete,  who  continued  to  pay  him  the  rent  for  the 
plaintiffs,  until  the  year  1815.  The  rent  he  received  in  that 
year  was^  he  believes,  for  the  year  1814.  Each  of  the  par- 
ties then  has  held  possession  of  distinct  parts  of  the  land  in 
controversy.  In  this  state  of  things,  it  is  well  settled(a),  that 
the  party  having  the  better  right,  is  in  constructive  possesr 
sion  of  all  the  land  not  occupied  in  fact  by  his  adversary. 
If  then  the  plaintiffs  in  this  case  have  the  better  title,  that 
title  is  barred  by  the  possession  of  the  defendant,  so  far  as 
that  possession  was  actual,  but  not  farther. 

No  question  can  arise  in  this  case,  under  the  act  wliich 

(a)  Green  m.  Liter,  8  Oraneh,  229. 
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makes  the  possessioo  of  s^ven  years  a-  bar,  because  the 
plaiDtiflb  were  in  actual  possession  of  part  of  the  laod  until 
the  year  1815,  and  this  suit  was  instituted  in  April  1820. 

If  then,  the  title  of  John  Floyd  is  regularly  vested'in  the 
plaintiffs,  we  perceive  no  sufficient  obstacle  to  their  reco- 
vering at  least  a  part  of  the  land  in  controversy. 

The  plaintiffs  claim  694  acres  of  land,  part  of  the  entries 
which  have  been  considered ;  and  charge  generally  in  their 
bill,  that  they  have  regularly  obtained  a  conveyance  for  the 
same  from  the  heirs  of  the  said  Floyd,  by  metes  and  bounds, 
without  specifying  the  persons  through  whom  the  title  is 
derived. 

The  will  of  John  Floyd,  proved  and  admitted  to  record  in 
Jefferson  county,  in  March  1794,  is  among  the  exhibits  in 
the  cause.  In  that  will  he  devised  his.  tract  of  land  called 
Woodstock  (which  includes,  the  land  in  controversy)  to  his 
xiaughter  Mourning  Floyd,  and  to  his  son  George  Floyd. 
Patents  issued  on  the-  entries  and  surveys  for  the  lands  in 
dispute,  to  Mourning  Floyd,  John  Floyd,  George  Floydj  and 
Jane  Floyd,  widow  of  the  «aid  John  Floyd,  as  tenants  in 
common. 

It  appears  from  another  exhibit  in  the  cause,  that  in  the 
year  1815  the  plaintift  with  others  iSled  their  bill,  in  the  cir- 
.cuit  court  of  Fayette  county,  in  the  state  of  Kentucky,  sit- 
ting in  chancery,  against  the  heirs  and  devisees  of  Thomas 
Turpin  and  of  John  Floyd  deceased,  praying  for  a  convey- 
ance of  699  acres  of  land,  pari  of  the  Woodstock  tract. 

The  bill  states  that  in  January  1798,  Thdmas  Turpin  sold 
to  John  W.  Hunt  and  Abijah  Hunt  699  acrea^of  land,  part 
of  John  Floyd's  survey,  called  iuid  known  by  the  name  of 
Woodstock  tract  J  and  on  the  same  day  executed  his  bond  to 
them  in  the  penalty  of  $4000,  with  a  condition  for  the  con- 
veyance thereof^  on  or  before  the  first  day  o^  March  there- 
after. The  said  Abijah  Hunt  and  Thomas  Turpin  both  de- 
parted this  life,  no  eonveyance  of. the  land  . being  made. 
Abijah  Hunt  by  hisi  last  will,  devised  his  interest  in  the  land 
to  the  plaintiffs;  and  the  legal  estate  of  Thonias  Turpin  de- 
Icended  to  his  heirs 

The  bill  farther  states  that  John  Floyd  devised  his  tract  of 
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land  called  Woodstock  consisting  of  4000  acres,  of  which 
the  land  sold  by  Thomas  Turpin  was  part,  to  bis.  daughter 
Mourning  Floyd,  since  intermarried  with  John  Stewart,  and 
his  son  George  Floyd,  to  be  equally  divided  between  them; 
that  the  said  Stewart  and  wife  did  execute  a  deed  for  the 
said  669  acres  of  land  to  Thomas  Turpin  in  his  life  time; 
but  they  are  informed  that  the  same  was  burnt  in  the  office 
of  the  county  court  of  Fayette,  when  the  same  was-  destroy- 
ed by  fire. 

A  subpoena  issued  on  this  bill,  which  was  not  executed  on 
several  of  the  defendants^  among  whom  were  included  John 
Stewart  and  Mourning  his  wife,  they  being  no  inhabitants 
of  the  country. 

In  February  1815,  the  court  ordered  that-  unless  the  non- 
resident defendants  shall  appear  and  answer  on  or  before  the 
first  day  of  the  next  June  term,  the  bill  should  be  taken  for 
confessed  against  them;  and  that  a  copy  of  the  order  be  in- 
serted in  some  authorised  newspaper  of  the  conofliioiiweslth, 
for  eight  weeks  in  succession,  agreeably  to  Iftw. 

It  appearing  that  this  order  was  publishedi  and  that  pro* 
cess  was  served  on  the  resident  defendants,  the  coort,  in 
June  term  1816,  decreed  that  the  bill  should  be  taken  for 
confessed,  and  that  a  commissioner  il|>pointed  by  the  court 
should  convey  the  title  of  the  defendants  to  the  plaintiflb. 

The  plaintiffs  in  this  suit  claim  title  to  the  'lands  in  con- 
troversy under  the  conveyance  executed  in  pursuance  of  this 
decree.  The  defendant  insists  that  no  title  passes  by  it,  be- 
cause Floyd's  heirs  were  not  parties  to*the  suit. 

The  laws  of  Kentucky  authorise  their  coarts  in  chancery 
to  make  decrees  against  absent  defendants,  on  the  publica- 
tion of  an  order,  such  as  was  made  in  this  cause  by  the  cir- 
cuit court  of  Fayette  county,  for  two  months  successively, 
in  some  paper  authorised  to  make  the  publication,  and  on 
fixing  it  up  at  certain  public  places  prescribed  fa^  the  act 
This  publication  is  considered  as  a  constructive  service  of 
-the  process.  The  court,  of  Fayette  county  ..obviously  aup- 
posed  a  publication  for  eight  weeks  to  be  a  compliance  with 
this  law;  but  we  understand  that  the  supreme  court  of  the 
jitate  has  determined  otherwise,  ^That  tribunal ^a;tod0cided 


that  tlla  pabliMtlon  moit  be  eMtiooed  ibr  two  tAlMdir 
nioiilht.  Und^r  this  Mttitrvcfion  of  the  att,  the  h^iM  of 
lohti  Floyd  weife  iili^er  beibre  the  doerti'iiid  thi)  dtefee 
tree  meile  agebiBt  fieMidiift  whe  wete  iidt  fMiflfes  Wih«  iiiit. 
It  eentiot  efie^t  theiii((Ei).  the  cdurt  thetefbte  he«  nd  %fU 
deuce  thet  the>|fAl  or  eqoiiabte  right  bf  f\6fA^  d^ineei 
haibeenecqeifedbytheplaintiffii*  TbdjrcebilbtbeAiiewed 
to  «Mett  the  ntfuHf  ef  thoie  detttees  agiidit  the  deftiidMit, 
without  mekiiitf  them  }»artiet  to  the  suit. 

fiat  As  the  puuntiffi  ctattiied  onder  a.cMteyanee  made  la 
ponmiiiej»  ef  a  dMfee  of  a  eoert  of  competeet  juriidlotioe } 
we  do  not  thillk  their  bill  ought  to  hate  been  diemissed. 
The  oircnit  court  ofight  to  have  given  leave  to  make  now 
partiet}  and  on  thetrikiling  to  bring  the  proper  paii'tiesber 
Ibre  tho  eoort)  the  dlBtpiaeion  ahould  be  without  prejiidieft 
The  decree  of  the  circuit  ii  reversed,  and  the  «atise  rei^ 

\i  viiih  dirocttcAs  thet  the  pUintiffs  llave  leave  to 

their  bill)  and  make  .new  partial. 


r^ndi  oailii  eeme  on  to  be  heard*  on  the  transcript  of  the 
lecoffd  jBrom  the  i^trciitt  coert  of  the  United* States  for  the 
disWiei  of  JteatOcky^and  was  argued  by  counset;  on  coOsi'* 
deration  whereof4.  it  is  constdered,  ordered  end  decreed  by 
this  ooiirif  thai'  idle  decree  of  the  said  circuit  court  in  this 
OMse^  tod  the  sgme  is  hereby  reversed  and  annoHedi 
aad  that  thiccause  be«  end  the  itme  is  hereby  remanded  to 
the  said  circuit  court  with  directiona  that  the  plaintiflTs  have 
loaae^loaoMddriheir  biH  apd  make^  new  parties. 

(e)  iVi^  Big.  M  C^  1^.    Ob.  Osfft.  46.     CM.  Sig.  tU.  Chanury.  F.  8. 
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JimU  BT  AL.   DsrSKDAHTS  HI  1SBH0B* 

CooftraetioD  of  the  pioyMons  of  tbe  trettiet  with  the  Indiam,  OMde  by  the  fUte 
of  Georgia  relative  to  boundariea;  and  of  the  ads  of  the  legitlature  of  that 
•tate,  rehtive  to  grants  of  lands  within  its  territorial  limits,  and  which  were 
not  within  the.  Indhui  boundary  line,  as  defined  by  the  treaties  and  as  reoog- 
nixed  by  those  acts* 

Uttdoabledly,  the  presoukption  is  in  ftfonr  of  the  Tslidfty  of  every  grant  issoe^ 
in  the  forms  prescribed  by  law;  and  it  is  incumbent  on  him  who  controverts 
it  to  support  his  objections.  The  whole  burthen  of  proof  Ites  on  him.  But  if 
his  objections  depend  on  facts,  those  fimts  must  be  submltled  to  a  Jury.  If 
opposing  testimony  be  produced,  that  testimony^  also,  must  be  kdd  before  the 
jury;  and  the  court  moy  declare  the  law  upon  the  &ct,  but  catmot  dedaie  it 
on  the  testimony.    [237] 

Iflhestate  of  Georgia  haire  construed  their  treaty  wHhlKhe Cherokee  IiidlaM»^ 
any  subsequent  acts  manifesting  an  understanding  of  It ;  this  Couit  would  not 
•hesitate  to  adopt  that  construction.    [230] 

If  the  state  of  Georgia  has  practically  settled  the  Umits  of  Franklfai  county,  such 
settlement  ought  to  have  been  conclusive  onthe  elteuit  eeort.     [St|] 

In  the  nature  of.  things,  we  perceive  no  reason  why  the  grant  of  the  land  in  oour 
tipversy  should  not  be  good  for  land  which  It  might  lawfully  pass ;  and  void 
as  to  that  part  of  th^  trtet  for  the  grinting  of  which  the  offlee  had  not  beett 
open.  It  Is  every  day's  praetlee  to  make  giants  lor  tads  i^Mi  have  In  pert 
been  granted  to  othecs.  It  has  never  been  sq||eated,  that  the  whole  cmnt  Is 
told,  because  a  part  of  the  land  was  not  granti^ble.    [285] 

The  principle^  that  a  patent  conv^ng  tends  lying  partly  within,  and  parfly 
without  the  territory  retahied  by  the  Indians,  was  iroid  as  to  so  mue^  is  lay 
wItMnit,  andvaUd  for  the  lesidoe,  was  settled  by  this  Court  In  tBecaseef 
Itaforth  M.  Wear,  9  FFfteoton,  i|78.  Thie  decision  was  made  on  a  patent 
depending  on  the  statutes  of  Kortb  Carolina,  which  contain  probihitic  .s  at 
least  as  stromi  as  those  of  Georcia.    r286] 

THIS  cause  came  up  on  a  writ  of  ^rror  to  the  sixth  cir 
sjDit  court  of  the  United  States  for  the  district  of  Georgia. 
It  was  tried  in  Milledg^ille  at  May  term  1887.  In  the 
c^ourse  of  the  trial,  a  number  of  questions  were  raised,  on 
some  of  which,  the  judges,  being  divided  in  opinion,  re- 
fiised  to  give  the  jury  the  instruction  prayed  by  the  plauntiff; 
and  a  verdict  and  judgment  were  rendered  for  the  de- 
fendants. The  present  writ  of  error  was  brotight  to  reverse 
thi»  judgment 

In  the  court  below,  the  plaintiff,  to  sustain  his  case,  gave 
in  evidence. a  grant  firom  the  state  af  Georgia  to  Basil  Jones, 
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ht  7160  acres  of  land,  in  FVanklin  countj,  on  the  watera 
of  the  south  fork  of  the  Oconee  river,  since  called  the  Ap- 
palachie,  bearing,  date  the  24th  day  of  May  1767,  and  de- 
duced his'tkle  to  the  disputed  premises  regularly  from  the 
grantee. 

On  the  part  of  the  defendants,  it  was  contended  tbat  this 
giant  was  void. 

1.  Because  the  land  attempted  to  be  granted  was  without 
the  temporary  boundary  line  of  the  state,  and  within  the 
Indian  bnnimg  ground. 

3^  Because  the  survey  wanted  the  line  and  8t»tioh  trees 
required  by  law ;  the  surveyor  had  omitted  to  no^^e  on  his 
plat  the  beginning  cori;^r;.  had  laid  down  the  watei  counes 
inacpurately;  and  had  bee^  JS^illy^  ^  ^es  alleged,  of  va- 
fi<m  othet.aiQfts  of  fraud,  negligence,  irregularity,  or  igno- 
ranco,  in  making  and.plattii^  tbe  survey,  prior  to  theema- 
nation  of  the  grant   ,  . 

Evidence  was  also  given  on  behalf  of  the  plaintitf,  to 
establish  t)ie  lines,  and  to  prove  the  possession  of  the  de« 
fendants  Within  them. 

The  first  exception  stated,  that  the  plaintiff  gave  evidence 
conducing  to  prove  that  the  south  fork  of  the  Oconee  river, 
known  as  the  Appalachie,  runs  through  the  land  described 
bytbe  gratnt  and  plat  aforesaid,  under  which  the  plaintiff 
derives  tiUe;  and  tbat  all  the  lands  within  the  said  grant, 
which  are  in  possession  of  the  defendants  in  this  action,  are 
on  the  north  and  eest  side  of  the  said  south  fork  of  the 
Oconee  river,  and  within  the  territorial  limits  of  the  state 
of  Oeorgia^  as  defined. by  Hawkins's  line,  which. said  line 
was  run  by  Benjamin  Hawkins,  under  the  authority  of  the 
United  States,  to  define  the  temporary  boundary  line  be- 
tween the  state  of  Georgia  and  the.  Creek  Indians:  and  that 
all  the  lands  included  within  the  aforesaid  grant  are  situated 
on  the  waters  of  the  said  south  fork  of  the  Oconee  river. 
And  thereupon,  the  counsel  for  the  plaintiff  moved  the  court 
to  instruct  the  jury,  that  the  grant  from  the  state  of  Geor- 
gia'to  Basil  Jones,  under  which  the  plaintiff  derives  title 
to  7160  acres  of  land  in  Franklin  county,  in  the  said  state. 
Vol.  II.— 2  C 
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wa«  a  legal  and  Talid  grant;  which  inatnictioo  the  oourt, 
being  diyided  in  opinion,  refbaed  to  give* 

The  second  exception  stated,  that  the  coonael  for  the 
plaintiff  also  moved  the  eonrt  to  instmct  the  jury,  that^ 
upon  the  aforesciid  evidence,  taking  the  same  as  tme,  the 
said  tract  of  land,  so  granted  to  Be(zil  Jones,  was,  at  the 
time  of  the  survey  and  grant  thereof,  within  the  territorial 
limits  of  the  state  of  Georgia,  as  ascertiined  by  laws  and 
treaties;  within  the  limits  of  Franklin  county,  as  by  law  de- 
fined ;  and  not  within  the  Indian  boundary  line ;  which  in- 
struction the  court,  being  divided  in  opinion,  refined  tp  give. 

The  third  exception  stated,  that  the  coumtolfor  the  plain- 
tiff  also  moved  the  court  to  instruct  the  jury^  that  the  said 
grant  to  Basil  Jones,  under  which  plaintiff  derived  title,  was 
H  legal  and  valid  grant,  for  all  the  lands  exhibited  on  the 
plat  as  lying  north  and  east  of  the  south  fork  of  the  Oconee 
river,  now  called  Appalachie,  ineluding  all  thB  waters  qf 
lhe$ame;  which  instruction,  the  court,  being  divided  in 
opinion,  refused  te  give& 

The  fourth  exception  stated^^^hat  the  counsel  for  the 
plaintiff  moved  the  court  to  instruct  the  jury,  that  the  said 
grant  to  Basil  Jones,  under  which  the  plaintiff  derives  title, 
was  a»  legal  and  valid  grant,'  for  all  the  lands  exhibited  on 
the  plats  as  lying  north  and  east  of  the  south  fork  of  the 
Oconee  river,  called  Appalachie;  which  instruction,  the 
said  court,  being  divided  in  opinion,  refused  to  give^ 

The  fifth  exception  stated,  that  the  plaintiff  moreover 
gave  evidence  conducing  to  identify -and  provi^  certain 
tomer  trees,  station  trees,  and  lines;  of  the  said  tract  «f 
laiid,  granted  to  Bazil  Jones  aforesaid,  before  described,  and 
including  all  the  lands  on  the  north  and  eiist  side  of  the 
south  fork  of  the  Oconee^jver,  in  the  possession  Of  the  de- 
fendants. And  thereupon,  the  counsel  for  the  said  plaintiff 
ndoved  the  court  to  instruct  the  jury,  that  neither  the  want 
of  the  Ihle  and  station  trees. required  by  any  law,  nor  the 
omission  of  the  surveyor  tonote  on ^his  plat  the  beginning 
comer,  nor  any  mistake  in  platting  the  water  courses,  nor 
d^y  fraud,  irregularity,  negligence,   or  ignorance  of  the 
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officers  of  gorertmieDt,  prior  to  the  inuidg  of  the  gr«0t  to 
Bazil  Jones,  ander  whicjh  thfi  ptointiff  derives  title ;  did,  or 
coold,  legally,  affect  the  right  of  the  plaintiff  to  recover ; 
lllat  the  existence  of  the  grant  is,  in  itself,. a. sufficient 
ground  to  infer  that  eveT%  prerequisite  has  been  performed ; 
and  that  as  to  all  irregularities,  omissions,  acts  of  fraud, 
negligence,  or  ignorance  of  the  officers  of  government, 
prior  to  the  emanation  of  the  grant,  the  govermntat  of 
Georgia,  and  not  the  plaintiff  claiming  under  her  ghuit, 
ntkust  bear  the  consequenciss  resulting  from  them;  which 
instruction,  thd  court,  being  divided  in  opinion,  refused  to 
give. 

The  sixth  exception  stated,  that  the  plaintiff  moreover 
gave  evidence  conducing  to  prove,  that  the  title  of  Basil 
Jones,*  the  grantee  of  the  said  land,  had  been  regularly  and 
legally  conveyed  to  the  lessee  of  the  plaintiff  in  this  ac- 
tion, before  the  commencement  thereof;  and  that  all  the 
lands  in  the  possession  of  the  defendants,  and  of  each-  of 
them,  at  the  time  of  the  service  of  tBe  process  in  this  action, 
were  within  the  lines  described  by.  the  said  grut  to  the  said 
Bazil  Jones,  and  were  on  the  north  cind  east  side  of  the  said 
south  fork  of  the  Oconee  river.  And,  thereupon,  the  said 
counsel  for  the  plaintiff  moved  the  court  to  instruct  the 
jury,  that,  upon,  the  aforesaid  evidence,  if  the  jury  believed 
the  same,  the  plaintiff  was,,  by  laW,  entitled  to  recover  the 
premises  in  dispute;  which  instruction  the  court,  being 
:  divided  in  opinion,  refused  to  give. 

On  the  part  of  the  plaintiff  in  error,  also  plaintiff  in  the 
original  action,  two  points  were  made : 

1.  That  the  grant  to  Bazil  Jones  is  a  good -and  valid 
grant,  in  toto. 

3.  That,  'if'  not  good  tor  the  whole  it  is  so  at  least 
in  part,  including  all  the  premises  disputed  in  the  present 
action. 

To  maintain  these  propositions,  it  was  insisted, 

1.  That,  at  the  time  of  the  emanation  of  the  grant  to 
Bazil  Jones,  under  which  the  plaintiff  desires  title,  the  lands 
lying  on  the  south  fork  of  the  Oconee  river,  including  aU 
ike  waters  of  the  same,  were  within  the  territorial  limits  of 
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the  state  of  Georgia,  withia  the  limits  of  Fraaklin. county, 
as  by  law  defined^  and  not  within  the  temporary  Indian 
boundary  line;  and  that  the  said  grant  to  Baiil  Jones  was., 
and.  is,  a  good  and  valid  grant  for  all  the  lands  exhibited  on 
the  plat  as  lying  north  and  east  of  the  south  fork  of  the 
Oconee  river,  now  called  Appalacbie,  iiictedifv  oil  the 
waters  tf  the  $ame. 

2.  That  a  large  psit  of  the  land  embraced  in  the  said 
grant  Jies  north  and  east  of  the  south  ibrk  of  the  Oconee 
river,  now  called  Appalaohie,  being  the  branch  designated 
by  the  United  States  commissioner,  Hawkins,  as  the  tem- 
porary Indian  boundary  line;  and  was^ consequently,  at  the 
time  of  the  issuing  the  said  grant,  within  the  acknowledged 
limits  of  the  state  of  Georgia.  As  to  so  much  of  the-  said 
land,  therefore,  the  grant  is  valid j  and,  since  this  compre* 
hends  all  that  was  in  possession  of  the  defendants  at  the 
commencement  of  the  present  action,  tiie  plaintiff  irentitled 
to  recover. 

3;  Thast  neither  the  want  of  the  line  and  station  trees 
required  by  any  law,  nor  the  omission  of  the  surveyor  to 
note  oh  his  plat  the  beginning  comer,  nor  any  mistake  in 
his  platting  the  water  courses^  nor  any  fraud,  irregularity,* 
negligence,  or  ignorance  of  the  officers  of  government, 
prior  to  the  issuing  of  the  grant  to  Bazil  Jones,  under  wUich 
the  plaintiff  derives  title,  did,  or  could,  legally,  affect  the 
right  of  the  plaintiff  to  recover;  that  the  existence  of  the 
grant  is,  in  itself,  a  .sufficient  ground  to  infer  that  every 
prerequisite  has  been  performed;  and  that,  as  to  all  irregu* 
larities,  omissions,  acts  of  fraud,  negligence,  or  ignorance 
of  the  oJGcers  of  government,  prior  to  the  emanation  of  the 
^rant,  the  government  of  Georgia,  and  not  the  plaintiff 
claiming  under  her  grant,  must  bear  the  consequences  re- 
sulting from  them. 

The  case  was  argued  by  Mr  Wilde  and  Mr  Berrien  for 
the  plaintiff,  find  by  Mr  Haynes  for  the  defendant. 

For  the  plaintiff  in  error  it  was  contended. 
That  the  plaintiff  having  made  out  a  regular  title  from 
the  grantor,  and  the  defendant  being  in  possession  of  the  land 
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eoirered  by  the  title,  the  only  question  was  upon  the  TSlidity 
of  the  gnant ;  and  the  decision  of  this  inquiry  will  depend 
opon  which  was  the  temporary  boundary  line  between  the 
state  of  Georgia  and  the  Indian  tribes  in  1787,  the  grant 
having  issued  at  that  period  ? 

A  grant  of  lands,  the  Indian  title  to  which  has  not  beep 
extiliguishedy  is  not  void  for  that  pause  alone,  independent 
of  statutory  regulations.    3  Johns.  365.    6  Cranc\  87. 

This  grant  is  not  avoided  by  any  statute  of  the  state  of 
Georgia,  which  can  legally  operate  upon  it.  Statutes  pot- 
terior  to  the  emanation  of  this  grant  cannot  affect  it.  If  the 
grant  issued  legally,  it  created  a  vested  right,  which  could 
not  be  drvecfted.  This  grant  is  dated  24th  of  May  1787, 
and  these  principles  dispose  of  all  the  acts  of  the  legislature 
posterior  to  that  date.  The  acts  of  1780,  Princess  Dig^ 
263,  sect  20,  and  K83,  Prince^  268,  5,  are  all  retrospective 
in  terms. 

Penal  statutes  must  be  construed  strictly ;  and  pf  this  kind 
is  the  act  of  1767,  Prince's  Dig.  278,  sect.  2,  3 ;  and  it  ap- 
plies to  lands  granted  and  surveyed  at  the  date  of  the  law. 
The  plaintiff's  survey  was  before;  his  grant  was  after  the  date 
of  this  act. 

The  third  article  of  the  treaty  of  August  1787,  between 
the  Creeks  and  the  state  of  Georgia,  Marbiiry  ve.  Crawford^ 
Prince^  605,  provides  that  a  new  Hoe  shall  be  drawn  without 
delay  between  the  present  settlements  in  the  said  state,,  and 
the  .hunting  grounds  of  the  said  Indians,  to  begin  on  Savan- 
nah river,,  where  the  present  line  strikes  it,  theiice  up  the 
said  river  to  a  place  on  the  must  northern  branch  of  the 
same,  commonly  called  Keowee,  where  a  nofth-east  line 
to  be  drawn  from  the  top  of  the  Oconee  mountain  shall  in- 
tersect; thence  along  the  said  line  in  a  south  west  direction 
to  the  said  mountain ;  thence  in  the  same  direction  to  Tu- 
-galo.  river,  .thence  to  the-  top  of  the  Currohce  mountain, 
thence  to  the  head  of  the  most  southern  brqnch  of  the  Oconee 
river  ^  including  all  the  waters  of  the  same;  thence  down  t)ie 
said  river  to  the  old  line. 

The  same  boundary  is  recognized  in  the  11th  article  of  the 
(julphinton  treaty,  C.  ^  M.  Digest^  508.   The  treaty  of  1786, 
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iritli  the  Creeks*  declares  UukC,  **  ihe^ reseiil  tempotarj  lines 
resenred  to  the  Indians  Tor  their  hunting  grounds  iball  be 
agreeable  to  the  treaties  of  Angosta  and  Golphinton;^  and 
it  provides  that  the  lines  shall  be  marked  as  soon  as  the  In- 
dians can  attend  to  see  it  done.  ,  C.4r  M.'Dig*  619. 

Tiis  land  a«t  of  1784,  sect.  I,  defines  the  lines  of  the  In- 
dian honting  ground  m  the  terms  of  the  treatj,  and  lays  off 
two  new  counties,  FrMsUn  Md  Wa$MmgUm^  C.  tf  JIL  Dig. 
380 1  and  the  lOth  section  of  the  act  of  178S,  C.  ^M.IHg. 
SMf  shows  the  construction  which  the  legislature  put  on 
the  treaty. 

The  adoption  of  a  waving  boundary  line,  'including  all 
the  waters,"  is  in  conformity  with  the  eiample  and  prac- 
tice of  the  United  States  in  her  numerous  Indian  treaties. 

The  counsel  ireferred  to  4  art.  Treaty  with  the  Cbero- 
keeeln  i785.  Treaty  with  the  same  in  1791, 1307.  1  art.  ipi 
the  treaty  with  the  Peoria  tribe  in.  1819,  with  the  Choctaws 
in  1605,  with  the  Chickasaws  in  1786,  and  other  treaties. 

All  t&e  land  covered  by  the  plaintiff's  grant  was,  of  the 
ffais  of  the  execution  of  the  survey,  and  the  emanation  of  the 
grant,  within  the  limits  of  the  state  of  Georgia,  and.  within 
the  body  of  the  couatj  of  Franklin ;  and  if  the  same  was 
subsequently  retrocedi^d  to  the  Indians,  such  retrocession 
WQuld  not  divest  the  vested  rights  of  the  grantee.  Its  utmost 
\sflbct  would  be  to  subject  the  title  in  fee  to  the  Indian  title 
of  occupancy,  and  the  former  would  cease  to  be  incumbered 
wtisnf  ver  the  latter  should  be^renioved. 

If  further  proof  were  necessary  to  show  that  the  laiMls  on 
the  waters  of  the  south  fork  of  the  Oconee  left  out  by  the 
line  of  1798,  were  withitf  the  limits  of  the  state  of  Georgia, 
and  had  been  cedeld  by  ttie  Indians  and  granted  by  the  state; 
that  proof  is  supplied  by  an  express  recognition  of  the  fiict 
by  the  joint  act  of  Greorgia  and  the  United  States.  Articles 
of  agreement  or  cession  in.l802.  4  article,  Prince's  ./f 6. 537. 

As  to  the  proposition,  that  part  of  the  land  in  the  grant 
is  within  the  Indian  boundary  and  void,  and  that  conse- 
quently the  whole  grant  is  void:  the  decision  of  this  Court  in 
Danforth  V9.  Wear,  9   fVheatan,  673,  ^tablishes  a  coii- 
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trtry  doctriiHii  and  it  coDoloslye  in  favour  of  U10  plabtiiF 
in  error  00  this  point. 

For  the  defendanU  in  error,  Mr  Haynea  maintained : 
1.  That  the  grant  to  Baiil  Joneawas  iroid,  and  that  no 
title  under  it  CQuld  be  valid;  the  survey  and  grant  lying 
beyond  the  temporary  boundary  line  of  the  state  of  Georgia ; 
and.  that  all  surveys  and  granti  located  on  the  Indian  hunt- 
ing ground,  beyond  the  then  temporary  boundary  line  pf  the 
state,  were  prohibited  by  the  sUtbte  laws  of  Georgia,  and 
declared  to  be  null  and  void,  and  inhibited  from  going  to 
the  jury  as' evidence. 

3.  That  the  warrant,  survey  and  grant  purpbrted  to  t>e 
for  land  stated  to  be  in  the  county  of  Fk^nklin,  and  the 
land  embraced  in  the  survey  extended  across  the  western 
line  of  the  county  of  Frr.^klin^  and  all  surveys  and  grants, 
not  lying  in  same  county,  tfot  laid  out,  are  by  law  declared 
to  be  null  and  void. 

S.  Thatif  the  expression,  <<  waters  of  the  south  fork  of  the 
.Oconee  river,*'  contained  in  the  plat^  mean  this  south  fork  of 
the  Odpnee  itself  or  the  Appalachie  river,  the  grant  is  void 
on  its  lace;,  as  the  survey  and  grant  are  in  direct  violation  of 
the  statutes  of  the  state. 

4.  That  waters  of  the  aouth  fork  of  the  Oconee  river  ^  do 
not  mean  the  south  fork  of  the  Oconee  itself,  or  A.ppalachie, 
but  only  tributary  streams  of  that  river ;  and  that  the  survey, 
and  grant  are  void,  for  the  suppression  of  the  fact  that  one 
of  the  streams  marked  in  the  plat,  was  the  south  fork  of  the 
Oconee  or  Appalachie,  and  for  the  suggestion  of  the  false- 
hood that  the  land  lay  within  the  cpunty  of  Franklin  when 
in  truth  a  great  part  of  it  lay  without  that  county.  By  this 
suppression  of  truth,  and  suggestion  of  falsehood,  the  state 
was  deceived  ;  and  by  the  fraudulent  deception  practised  by 
the  grantee,  the  survey  and  grant  are  void  in  law;  and  par- 
ticularly so  in  this  case,  as  the  grantee,  Bazil  Jones,  was  the 
surveyor  who  committed  the  fraud  On  the  state  for  his  own 
benefit. 

In  support  of  the  first  point,  the  treaties  with  the  Indians, 
and  the  construction  given  to  them  by  the  legislature  eif 
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Crdorgia,  were  relied  apoa.    The  treaty  of  AugosU  in  1783| 
MarhurySf  Crawford's  Digest^  604, 605,. calls  for  <f  the  most 
southern  branch  of  the  Oconee  river;"  tod  the  act  of  the  le- 
gislature of  Georgia,  in  defining  the  line  of  the  state,  adopts ' 
the  same  language.    Princess  Dig.  270. 

An  enlarged  constructifn  of  the  treaty  was  attempted,  but 
this  was  not  authorised  by  the  legislature,  when  defining  the 
boundaries  of  the  county  of  Franklin ;  the  act  declaring  the 
boundaries  to  be  "  the  most  southern  stream  of  the  Oconee 
riyer." 

This  definition  t>f  boundary  is  referred  to  in  subsequent 
treaties,  and  the  terms  of  description  in  those  treaties  are 
retained.    M.  Sc  C.  Dig.  607. 

Georgia  has  always,  both  in  her  treaties  with  the  Indians 
and  in  her  legislative  enactments,  respected  this  boundary 
line ;  as  well  from  a  sense  of  justice  to  the  Indians,  as  firom 
a  regard  for  her  own  dignity;  and  she  Has  never  admitted 
that  the  temporary  boundary  extended  west  of  ^^the  south 
fork  of  the  Oconee." 

A  particular  examination  of  the  treaties  with  the  Indians 
will  show  conclusively,  that  ^<  the  south  fork  of  the  Oconee," 
mentioned  in  the  treaties  of  1783,  is  Appalachie  river,  as 
known  in  the  laws,  and  to  the  citizens  of  Georgia.  M.  ^  C. 
619.  Watkins'$Dig.SM.  Prmce's  D^.  263. 268. 275. 278. 
304.  Watkins,  363.  551.  These  treaties  and  sututes  of 
the  state,  show  beyond  controversy,  that  the  grants  within 
the  boundary  of  the  Indian  lands  were  void. 

Upon  the  second  point  it  w)is  urged,  that  the  act  of  17^4, 
passed  soon  after  the  treaty  of  1783,  made  at  Augusta, 
made  the  grants  beyond  the  line  .of  Franklin  .county,  estab* 
lished  by  that  law,  absolutely  void.    Princess  Dig.  270. 

The  warrant  c^lls  for  land  in  the  county  of  Franklin,  and 
the  survey  says  the  land  does  lie  there ;  and  the  grant  is  is- 
sued accordingly.  Taking  the  Appalachie  as  the  western 
boundary'of  the  county,  the  land  does  not  lie  within  the 
county.  The  surveyor  who  stated  the  fact  to  be  otherwise, 
committed  a  decepticm  on  the  state. 

Fy  the  laws  of  Georgiai,  .a  grant  of  land- not  in  the  couu- 
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ties  laid  out  by  the  state  is  void.  Sacb  grants  are  to  be  de- 
clared null  and  void.    Prince^  263.  271.  275. '278. 

The  third  pfoposition  of  the  defendant  in  error  was  con- 
sidered as  established  by  the,  treaties  and  statutes  referred 
to;  and  in  maintaining  the  fourth,  it  was  urged  by  the  coun* 
sely  that  the  representation  of  BaziMpnes,  in  i'etuming  the 
survey,  was  an  intended  deception  on  the  state,  and  no  title 
to  the  land  could  be  derived  through  the  same.  Cited  7 
Bac.  M.  64. 4.  4  Ctm.  Dig.  307, 308.  %  Coke' 9  Rep.  33. 
^  f^iUan'e  A^.  347.  10  Johns.  23.  9  Cranchj  99.  101. 
10  Johns.  23.    5  Wheaian,  293.     1  Wheatonj  115.  155. 

In  answer  to  the  claim  of  the  plaintiff  in  error,  that  the 
grant  was  good  for  that  part  of  the  land  which  was  admitted 
to  lie  within  the  county  of  Franklin,  although  it  might  be 
void  as  to  the  part  beyond  the  same;  the  counsel  for  the  de* 
fendants  contended,  that  the  law  is  fully  settled,  that  an  in- 
strument void  in  part  is  void  altogether.  Cited  1  Plowd. 
54.  3  Taunion^  226.  Cro.  JameSj  34.  3  Coke's  Rep.  77. 
14  JfOms.  454. 458.  4  Cam.  Dig.  307.  1  Co.  Rep.  26.  1 1 
Co.  R^.  89.    9  Wheaion,  673. 

The  attempt  to  pbtain. relief  from  the  weight  of  these  au- 
thorities, by  nxging,  that  whUe  acts  piohibited  by  statute  vi- 
tiate all  proceedings  connected  with  them,  the  same  princi- 
ple does  not  extend  to  an  act  contrary  to  (he  common  law, 
is  opposed  by  authorities ;  and  if  this  were  not  so,  the 
grant  to  Bazil  Jones  is  prohibited  by  express  statute.  Act 
of  1778.    Jtf.^C.  40 J. 

These  acts  were  not  ex  post  facto,  upon  the  authority  of 
Calder  vs.  Bull,  3  Datt.^386. 

When  an  act  is  declared  void,  either  by  statute  or  com- 
mon law,  it  is  considered  not  to  have  had  any  legal  exist- 
ence; nor  can  it  be  set  up  and  made  valid  in  the  hand^  of 
any  third  person.    2  Bl.  Com.  63.    Douglass^  736. 

Mr  Chief  Justice  Maushali.  delivered  the  opinion  of  the 
Court. 

This  isa  writ  of  error  to  a  judgment  rendered  in  the  court 
of  the  United  States  for  the  sixth  circuit  and  district  of 
Georgia,  in  a  case  in  which  the  plaintiff  in  error  was  plain- 
V01..II.— in 
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tiff  io  ejectment.  The  plaintiff  derived  title  from  a  .grant 
dated  in. May  1787,  which  was  iwued  by  the  governor  of 
Georgia  to  Bazil  Jonea.  At  the  trial,  the  counael  for  the 
plaintiff  moved  the.  court  to  instruct  the  jury  on  several 
points/ on  all  which  the  judges  were  divided ;  and  therefore 
the  instructions  were  refused,  to  which  refusal  exceptions 
were  taken.  The  verdict  and  judgment  were  rendered*  in 
fltvour  of  the  defendants ;  and  the  plaintiff  has  sued  out  this 
writ  of  error,  by  which*  the  record  is  removed  into  this  Court. 
>T|ie  opinions  refused  by  the  court,  and  the  exceptions  taken 
by  counsel,  will  be  severally  considered. 
The  first  is  in  these  words. 

The  plaintiff  moreover  gave  evidence  conducing  to  prove, 
thai  the  south  fork  of  the  Oconee  river,  known  as  the  Ap- 
palachie^  runs  through  the  land  described  by  the  grant  and 
plat  efbresaid,  under  which  the 'plaintiff  derives  title;  and 
that  all  the  lands  within  the  smd  grant,  which  are  in  possea> 
sion  of  the  defendants  in  this  action,  are  on  the  north  and 
east  aide  of  the  said  south  fork  of  the  Oconee  river,  and 
within  the  territorial  limits  of  the  state  of  Georgia,  as  de- 
fine'd  by  Hawkins's  line,  which  said  line  was  run  by  Benjamin 
Hawkins,  under  the  authority  of  the  United  States,  to  define 
the  temporary  boundary  line  between  the  state  of  Georgia 
and  the  Creek  Indians:  and  that  all  the  lands  included  within 
the  aforesaid  grant  are  situated  on  the  waters  of  the  said 
south  fork  of  the  Oconee  river.  And  thereupon,  the  counsel 
for  the  said  plaintiff  moved  the  court  to  instruct  the  jury, 
that  the  grant  from  the  state  of  Georgia  to  Bazil  Jones,  under 
which  the  plaintiff  derives  title  to  7160  acres  of  land  in 
Franklin  county,  in  said  state,  was  a  legal  and  valid  grant; 
which  instruction  the  court,  being  divided  in  opinion^  re- 
fused to  give. 

This  prayer  w  expressed  in  such  terms  that  the  court 
could  not  with  propriety  have  granted  it  without  explanation ; 
whatever  opinion  on  the  law  of  the  case  might  have  been 
entertained.  Without  stating  a  single  fact,  Or  placing  the 
prayer  on  the  belief  of  the  jury  that,  the  evidence  proved  any 
fact,  the  court  is  asked  to  say  positively,  that  the  grant  to 
Bazil  Jones  is  legal  and  valid.    Undoubtedly  the  presump- 
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tion  ii  in  fitvour  of  the  yalidily  of  every  grant  issued  in  the 
forms  prescribed  by  lawi.  and  it  is  incambent  on  him  who 
c<mtroverta  it,  to  support  .his  obj^tions.  The  whole  bor- 
then  of  proof  lies  oa  him;  but.if  his  objections  depend  on 
facts,  those  facts  must  ^be^  submitted  to  a  Jury.  If  opposing 
testimony  be  produced,  that  testimony  also  must  be  laid  be- 
fore the  jury ;  and  the  court  may  declare  the  law  on  the  fact, 
but  cannot  declare  it  on  the  tisstimony..  In  this  case,  the 
prayer,  states  that  the  plaintiff  offered  testimony  conducing 
to  prove  certain  facts  which  were  deemed  essential  to  the 
validity  of  the  grant,  and  asked  |he  court  to  say,  iiot  that  if 
the  testimony  was  believed,  or.  if  >those  faeits  were  proved, 
the  grant  was  valid,  but  positively  that  the  grant  was  valid. 
The  court  did  not  err  iA  refusing  to  give  this  instruction. 

The  second  exception  state*  that  the  counsel  for  the 
plaintiff  also  moved  the  court  to  instruct  the  Jury,  that,  upon 
the  aforesaid  evidence,  taking  the  same  as  tnie,  the  said  tract 
of  land,  so  granted  to  Basil  Jone<,  was,  at  the  time  of  the 
survey  and  grant  thereof,  within  the  territorial  limits  of  the 
state  of  Georgia  as  ascertained  by  laws  and  treaties,  within 
the  limits  of  Franklin  county  as  by  law  defined,  and  not 
within  the  Indian  boundary  line;  which  instruction;  the 
court,  being  divided  in  opinion^  refused  to  give. 

.  This  prayer,  is  made  on  the  admission  of  the  testimony 
stated  in  the  first,  and  on  its  siifficiency  to  provo  that  the 
tract  of  land  granttd.  to  Basil  Jones  was  situated  on  the 
waters  of  the  south  fork  of  the  Oconee  river;  and* that  the* 
Jand  in  controversy  lay  on  the  north  and.  east  side  of  that 
f<wk,  and  withijD  the  territonal  limits  of  the  state  of  Georgia, 
as  defined  by  the  line  run  by  Benjamin  Hawkins,  under  the. 
authority  of  the  United  StateB,  to  define  the  temporary  boun- 
.dary  Una  between  the  s^te  of  Georgia  and  the  Creek  In- 
dians. 

From  these  fiicts  the  court  is  asked  to  draw  the  conclusion 
that,  the  tract  of  land  was,  at  the  time  of  the  survey  and 
grantthereof,  within  the  tdrritorial  limits  of  the  state  of 
Georgia,  and  within  the  fimits  of  Franklin  county,  as  by  law 
defined ;  and  not  within  the  Indian  boundary  line. 

This  prayer  requii'es  the  court  to  say  what  was  the  boun- 
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dary  between  that  pfirt  of  the  state  of  Georgia,  U>  irhicb  iti 
jarisdiction  was  extended*  and  the^Indians;  and  also  what 
were  the  limits  of  Franklin  county.  As  it  requires  an  in- 
struction respecting  the  whole  tract,  the  court  was  bound  to 
inquire  whether  the  whole  tract  was  within  those  limits. 
1*0  ascertain  these  boundaries,  the  laws  of  Georgia,  and  the 
treaties  of  that  state  with  the  Creek  and  Cherokee  Indians, 
must  be  examined. 

On  the  SI  St  day  of  May,  in  the  year  1783,  a  treaty  was 
made  at  Augusta,  between  the  state  of  Georgia  and  the 
Cherokee  Indians,  describing  the  Kne  which  should  there- 
after separate  the  settlements  of  the  whites  from  the  hunting 
grounds  of  the  Indians.  This  line  commences  on  the  Sa- 
vannah river,  and  is  of  no  importance  in  this  case  until  it 
reaches  the  top  of  theCurrohee  mountain.  It  is -to  proceed 
'^  thence  to  the  head  or  source  of  the  most  southern  branch 
of  the  Ocon^  river  including;  all  the  waters  of  the  same; 
and  thence  down  tha  middle  of  the  said  branch*  to  the  Creek 
line." 

On.  the  first  day  of  November  in  the  same  year,  tbe  state . 
of  Georgia  formed  a  treaty  with  the  Creek  Indians,  for  the 
purpose  of  drawing  the.  line  between  the  settlements  of  the 
whites  and  tfie  hunting  grounds  of  the  Indians.  This  line 
also  commences  on  the  Savannah  river,  and  runs  as  described 
in  the  treaty  to  the  top  of  theCurrohee  mountain.  It  proceeds 
'*  thence  to  the  head  or  source  of  the  most  soutberki  braiicb 
of  the  Oconee  river,  including  all  the  waters  of  th^  same, 
thence  down  the  said  river  to  the  old  line." 

A  subsequent  treaty  was  held  with  the  Creeks  on  tbe  12th 
of  November  1785,  at  Galphinton.  The  4th  article  of  this 
treaty  declares,  that  **  the  present  temporary  line  reserved  16 
the  Indians  for  their  hunting  ground,  shall  be  agreeable  to 
the  treaty  held  at  Augusta  in  the  year  1783. 

On  the  28th  of  November  1786,  the  commissioners  of  the 
United  States,  held  a  treaty  with  the  Cherokees  at  Hopewell ; 
in  which  it  was  agreed  that  the  boundary  line  should  ran 
from  the  top  of  the  Currohee  mountain  '*  to  the  head  of  the 
south  fork  of  Oconee  river." 

The  ti^aty  at  Shoulder-bone,  concluded  in  the  year  1786, 
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confirmed  the  lioe  as  established  in  the  treaties  of  Augusta 
and  of  Galphinton.  All  the  treaties  between  Georgia  and 
the  Indians,  stipulate  that  the  lines  shall  be  marked  as  soon 
as  possible ;  but  it  does  not  appear  that  they  were  ever 
marked.  A  treaty  waa  afterwards  entered  into  tft  new  York, 
between  the  United  States  and  Creek  Indians,  on  the  7th 
day  of  August  in  the  year  179Q,  which  fixe9  the  boundary 
line  from' the  top  of  the  Currohee  .mountain,  ^to  the  head 
or  source  of  the  mieiin  south  branch  of  the  Oconee  river,  called 
the  Appalachie,' thence  down  the  middle  of  the.  said  south 
branch  to  its  confluence  with  the  Oakmulgee/' 

In  pursuance  of  this  treaty,  the  line  from  the  Currohee 
mountain  to  the  head  or  source  of  the  main  south  branch  of 
the  river  Oconee^  was  run  by  Benjamin  Hawkins. 

Some  ambiguity  undoubtedly  exists  in  the  treaty  made 
with  the  Creeks  at  Augusta,  which,  in  a  contest  between 
Georgia  and  the  Creeks,  might  chum  a  construction  favour- 
able  to  the  pretension  of  the  less  powerful  and  less  intelli- 
gent or  skilful  party  to  the  compact.  But  in  a  controversy 
in  which  both  parties  claim  title  under  the  state  of  Georgia, 
it  would  seem  reasonable  to  give  the  article  that  construe-* 
tion  which  Georgia.heirself  has  put  upon  it^  provided  H.be 
reconcileable  to  the  words.  The  line  iA  to  run  '^  to  the  source 
of  the  most  southern  branch  of  the  Oconee  river,  including 
all  the  waters  of  the  same.**  The  source  of  the  most  south- 
em  branch  is  the  source  of  the  main  stream  of  that  branch. 
It  is  a  point  to  Which  the  line  is  to  be  run  from  the  top  of 
the  Currohee  mountain.  This  line,  if  the  treaty  gave  no  di- 
rections, respecting  its  course,  would  be  a  strught  line. 
But  the  treaty  directs  it  to  be  so.  run  as  ^*  to  include  alt  the 
waters  ot  ibe  same ;"  that  is,  ^^'all  the  waters^  of  the  most 
southern  branch.  The  line  must  therefore  be  druwn  from 
the  one  given  point  to  the  other,  in  such  direction  as  to  in-' 
elude  all  the  waters  of  the  ikiost  southern  branch  of  the 
Oconee.  It  must  therefore,  instead  of  being  straight,  pass 
round  the  sources  <>f  all  those  streams  which  empty  ikitbihe 
south  fork  vn  its  northern  side,  and  are  between  the  points 
of  commencement  and  of  termination.  But  it  is  obvious 
that  no  line  fr6m  the  top  pf  the  Currohee  moontaib  to  the 
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iMroe  of  the  moft  iMttMm  bnuioh  of  the  Oooiiio  riirttrt  ota 
ipclado  the  mum  which  empty  info  it  on  the  •out^ronde. 
To  t>btriel6  this  difficoity,  th0  defendants  lusiet  thai  the 
line  shall  pasa  round  the  ftiain^raneh  bt  the  south  fork  of  the 
Ooonee  to  the  source  of  the  lowest  stretm  which  empties  . 
into  it  on  the  south  side»  s^d  proceed  down  that  stream. 

This  line  would  inelude  all  the  waters  of  tbe  south  fork« 
but  is  attended  witb  other  difficuUiei  of  no  inconsiderable 
magnitude^  Th^  words  of  the  treaty  seem  to  require  that 
the  lioe  ihouldstop  at  the  iourte  of  the  main  stream,  not  at 
the  source  of  an  kieonsiderable  riralet  From  this  iouroe 
the  line  is  to  proceed  down  the  titt^.  It  is  reasonable 
to  suppotoe  that  it  proceedb  down  the  riter  from  tbe  source 
of  the  river«  not  from  the  source  of  a  small  branch^  tt  is  to 
include  all  the  watersi  thjit  Is  dit  the  tribottty  streams  of 
that  at  whose  source  it  atopic  But  this  construction  require^ 
it  to  stop  at  the  source  of  a  streim»  whioh  is  itself  tributary 
to  tbe  very  ri? er:  which  is  spoken  of  ai  one  of  il^  watetc 

If  this  construcUbii  be  edmlttedi.Afitt  thejioiit^oof  tbt 
lowest  stream  on  the  aoutli  side  bepttbititttiiMi  forthoMittei 
of  the  main  strecm,  still  the  line  miiat  run  down  that  lowest 
water  course  to  the  south  foirlu  aOd  down  the  emttb  fork  to. 
tbeoki  line.  The  case  doea  not  iofotm  iiS|  thatev«n4bi« 
line  would  include  the  whole  tiaot  granted  to  Bcxll  Jonea^. 
That  tract  is  suted  to  lie  on  the  watldrs  qt  tbo  sooth  Adk, 
but  not  on  the  G«N«tgia  side  of  the  wpBi  ettr«|tti»  of  duihie 
waters.  So  much  of  it  %m  ti^j  be  situatod  on  tbe  tiidiia 
side  of  that  water  Goune»  would  be  Within  the  Indien  hiiot^ 
ing  grounds. 

The  treaty  mMe  with  the  CherokeiM  at  AugUitA  on  the' 
1st  day  j>f  June  i?8S«  is  apparently  intonded  to  «atebtbh  tb«. 
sime  line  which  Was  afterwerds  adopted  in  Ihe.trei^  with 
th^  Greeks.  The  ocily  tariance  in  the  language  ii  that  in 
the  treaty  with  the  Cberok«»i|  the  tine  from  the  loorco  trf* 
the  soutbeirii  branch  of  the  Oconee  riter,  is  to  ruh  "  down 
the  middle  of  (he  «aid  branch;'*  in  the  treaity  *ith  the 
Creeks,  it  is  to  run '' dowji  the  river.''  It  is  not  prdb^abto 
thfit  different  HnOi  could  have  been  intendedf 

If  the  slate  of  GeargHt  has  construed  this  treaty  by  any 
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rabMquent  acts  maDifesting  her  understanding  of  it,  we 
should  not  hesitate  to  adopt  that  construction  in  this  case. 
But  the  bill  of  exceptions  contains  no  fiict,  showing  that 
Georgia  has  adopted  a  construction  of  her  treaties  with  the 
Indians,  which  would  establish  the  boundary  claimed  by 
the  j>laintiff.  On  the  contrary,  in  February  1787,  an  act 
was  passed  '^  for  the  appointment  of  commissioners  to  run 
the  line  designating  the  Indian  hunting  grounds.''  This 
act  directs  tfo  commissioners  to  proceed  in  conjunction 
with  thoso  to  bd  appointed  by  the  Creek  nation,  to  trace 
and  mark  "the  temporary  boundary  Hoe,  as  heretofore 
estabKsbed'f  that  is  to  say,,  from  the  Currohee  mountain, 
in  the  direction  of  the  present  temporary  line  from^  Zu- 
galo  river,  till  the  same  shall  strike  the  head  or  source  of 
the  main  direct  stream  .of  the  south  branch  of  Oconee  riTer, 
called  also  Appalachie,  by  which  is  to  be  understood  the 
main  fo/k  of  Oconee  river,  next  above  Little  river." 
,  This  act  seems  to  reject  all  claim,  on  the  part  of  Georgia, 
to  lands  lying  south  of  the  main  stream  of  the  south  branch 
of  Oconee,  and  to  adopt  the  construction  of  the  treaties  at 
Augusta,  which  appears  to  have  bcfen  adopted  by  the  com- 
missioners of  the  United  States,  at  the  treaty  at  Hopewell, 
in  1785. 

.  The  prayer  we  are  considering,  also  requested  the  court 
to  instruct  the  jury  that  the  tract  of  land  granted  to  Basil 
Jones  was  within  the  limits  of  Franklin  county  as  by  law  de- 
fined. 

In  February  1,784,  the  legislature  passed  an  ^ct  for  laying 
off  twb  more  counties  to  th^  westward.  One  of  these  was 
the  county  of  Franklin. 

The  first  section  declares,  *'that  the  present  temporary 
line,  circumsmbing  the  Indian  hunting  ground,  shall  be 
maiked  by  a  line  drsiwn  from  that  part  of  the  north  branch 
of  Savannah  river,  known  by  the  name  of  the  Owee,  which 
shall  be  intersected  by  a  line  north  east  from  the  Oconee 
mountains ;  thence  in  the  same  direction  to  Zugalo  river; 
from  thence  in  a  direct' line  to  the  top  of  Currohee  moun- 
tain; thence  to  the  head  or  source  of  the  most  southern 
stream  of  the  Oconee  river,  inelnding  all  the  waters  of  the 
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same ;  thence  down  the  said  river  to  the  old  line,  thence 
along  the  old  line." 

The  only  difference  between  this  legislative  description 
of  the  Iine»  circumscribing  the  Indian  hunting  ground, 
and  that  in  the  treaty,  is  in  the  substitution  of  the  word 
<<.^ream/'  for  the  word  '*  branch.''  In  the  treaty,  '^the 
branch,"  and  in  the  law,  ^<  the.stream,"  appear  to  be  consider- 
ed as  **  the  river."  The  line  is  to  run  from  its  source  *Mown 
the  said  river."  This  language  would  seem  to  indicate, 
thai  a  considerable,  or  main  branch,  or  stream;  one  which 
bad  acquired  the  name  of -river;  not  a  small  rivuliet,  was  in 
the  mind  of  the  legislature.  The  line  which  runs  to  it  from 
the  top  q{Ae  Currohee  mountain  is  subject  to  all  the  uncer- 
tainty which.  aCteiids  the  same  line,  as  described  in  the  treaty 
of  Augusta. 

The  3d  section  of  the  act  proceeds  to  define  the  exterior 
lines  of  the  county  of  FrankKn.  They  run  from  the  Savan-- 
oah  river  to  the  south  branch  of  the  Qconee  river ;  thence,  up' 
tbejaid  river,  to  the  head,  or  source  of  the  most  southern 
Stream  thereof;  thence  along  the  temporary  line,  separating 
the  Indian  hunting  ground,  to  the  northern  branch  of  the 
Savannah,  d^. 

Tho  southern  boundary  of  Franklin  county,  from  the  place 
where  the  line  from  the  Savannah  strikes  the  most  southern 
branch  of  the  Oconee  river,  is  up  that  river  to  the  head  or 
source  of  the  most,  southern  streaai  thereof.  You  find  the 
head  or  source  of  this  most  southern  stream,  by  proceeding 
up  the  river. 

It  may  well  be  doubted  whether  this  description  will  ad- 
mit of  leaving  the  river  for  any  of  its  small  rivulets.  The 
words,  the  most  southern  stream  of  the  south  branch  of  the 
Oconee,  whose  source  is  tp  be  found  by  proceeding  up  the 
river,  may  be  satisfied,  either  by  pursuing  the  most  southern 
stiseam  which  has  acquired  the  nan«^'of  river,  or  the  'most 
southern  stream  which  empties  into  the  river.  It  can  scarcely 
be  imagined  that  Georgia  has  not  settled  practically  the 
limits  of  Franklin  county;  and  any  such  settlement  ought  to 
have  been  conclusive  with  the  circuit  court.  But  no  such' 
settlement  is  stated  in  the  record,  and  the  court'  is  required 
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to  8^7)  in  what  manner  its  boundary  lines  are  to  be  draun, 
in  pursuance  of  the  act  of  assembly  by  which  it  was  consti- 
tuted. The  court  is  relieved  from  the  difficulty  by  the  same 
circumstance  which  made  it  unnecessary  to  determine  the 
line  which  circumscribed  the  Indian  hunting  grounds.  The 
statement  of  fact  .on  which  the  opinion«of  the  court  is  asked, 
does  not  affirm  that  the  land  lies  on  the  northern,  or  Georgia 
side  of  the  most  southern  stream,  but  that  it  lies  on  the  wa- 
ters of  )he  south  branch  of  the  Oconee  river.  For  this  rea- 
son this  instruction  ooght  not  to  have  been  given  as  asked. 

The  third  exception  states,  that  the  said  counsel  for  the 
plaintiff  also  moved  the  court  to  instruct  the  jury,  that  the 
said  grant  to  Bazil  Jones,  under  which  plaintiff  derived  title, 
was  a  l$gal  and  valid  grant)  for  all  the  lands  exhibited  on 
the  plat  as  lying  north  and  east  of  the  south  fork  of  the 
Oconee  river,  now  called  Appalachie,  including  aU  the 
waters  of  the  same;  which  instruction,  the  court,  being  di- 
vided in  opinion,  refused  to  give. 

The  court  understands  the  words,  ^' including  all  the 
waters  of  the  same,"  to  mean  waters  north  and  east  of  the 
south  fork  of  the  Oconee  river.  This  application,  like  the 
second,  is  supposed  to  be  made  on  the  assumption  that  the 
facts  stated  in  the  first  are  true.  If  they  are, ,  then  all  the 
land  contained  in  the  patent,  lying  north  and  east  of  the 
south  branch  of  Ocoilce,  is  on  the  Georgia  side  of  the  line 
circumscribing  the  Indian  hunting  ground,  and  within  the 
county  of  Franklin,  as  described  by  law.  The  application 
supposed  to  be  made  to  the  court, .  is  to  instruct  the  jury 
that  the  grant  is  good  for  so  much  land  as  lies  within  the 
county  of  Franklin,  although  part  of  the  tract  may  be  with- 
out that  county  and  within  the  Indian  boundary.  The 
counsel  for  the  defendants  insist  that,  under  the  laws  of 
Georgia,  the  whole  patent  is  void,  if  any  part  of  the  land  it 
purports  to. grant  be  within  the  Indian  boundary.  The 
counsel  for  the  plaintiff  contend  that  the  laws,  so  far  as 
they  have  declared  patents  to  be  void,  are  entirely  retro- 
spective; and  that  prospectively,  they  only  inflict  penalties 
on  persons  who  shall  make  surveys  in  contravention  of  the 
statute. 

Vol.  II.— 2  E 
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In  January  1780)  an  act  was  passed  **  for  the  more  speedy 
and  eSectaal  settling  of  this  state.^  The,  19th  section 
enacts^  ^  that  no  warrant,  survey  or  plat,  made  or  laid  out 
in  the  lands  yet  within  the  lines  of  the  Ilidians,  shall.be  held 
valid,  and  the  same  is  hereby  declaired  niiU  and  void  to  alt 
intents  and  purposes  whatever ;  nor  shall  any  grant  which 
may  hereafter  be  syrreptitioiisly  obtained,  be  deemed  Jegal 
or  of  any  effects" 

We  do  not  think  the  language  of  this  section  entirely  re- 
trospective. The  words  "  made  or  laid  out,"  may  apply  to 
the  future  as  well  as  the  past,  and  comprehend  v^arrants  and 
surveys  which  shall  be,  as  well  as  thdse  which  have  been, 
made  or  laid  out  in  the  lands  yet  within  the  lines  of  the 
Indians. 

In  February  nSS^  Georgia  passed  an  act  for  opening  her 
land  office.  The  1 1th  section  of  this  as  is  retrospective  so 
far  as  it  annuls  surveys  and  grants.  Its  prospective  provi- 
sions only  inflict  penalties  on  the  persons  who  shall  make 
surveys  or  attempt  to  obtain  a  grant.  But  the  13th  section, 
after  describing  the  limits  of  the  state,  provides^  *'  that  no- 
thing herein  before  contained  shall  eitend,  or  be  construed 
to  extend,  to  authorize  or  empower  any  surveyor,  or  other 
|>erson  or  persons  whatsoever,  to  survey,  run,  or  make  lines 
upon  the  lands,,  before  described  as  being  allowed  to  the 
Indians  for  hunting  groimd,  or  any  part  or  parcel  thereof, 
before  or  until  permission  for  that  purpose  shall  be  granted 
by  the  legislature  and  made  known  by  proclamation.'' 

In  consequence  of  this  proviso,  the. land  office  could 
not  be  cmsidered  as  opened  for  lands  within  the  Indian 
boundary. 

The  5th  section  of  the  act  of  1785,  which  has  been  relied 
oh,  is  retrospective. 

The  act  of  February  1737,  for  the  appoin^ent  o£  com- 
missioners to  run  the  line  designating  the  Indian  bunting 
ground,  inflicts  additional  penalties^  on  those  who  shall 
thereafter  survef  or  cause  to  be  surveyed,  or  obtain  grants 
for  any  lands  beyond  the  temporary  line  designating  tlie 
liidian  hunting  ground.  The.  3d  section  is  in  these  words, 
'^  whereas,  notwithstanding  the  most  positive  laws  to  the 
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contrary,  many  persons,  firom  design  or  accident,  baim  nn 
large  quantities  of  htnd  and  .obtained  grants  for  the  sained 
sootbvrard  of  the  present  temporary  line  between4he  good 
citizens  of  this  state  and  the  Indians,  and  expect  to  hold 
the  same  when  a  cession  of  said  land  can  be  obtained. :  Be 
it  therefore  enacted,  that  the  surveys  or  grants  for  such 
land  be  considered,  and  they  are  hereby 'declared  to  be  null 
and  void,  and  of  no  effect  whatever." 

This  enactment  is  undoubtedly  retrospective.  \  IC  mani- 
fests, however,  unequivocally  the  opinion  of  the  legislature^ 
that  .all  the  surveys  and  grants  which  are  declared  void,  had 
been  made  and  issued  contrary  to  the  most  positive  laws^ 
However  th^se  laws  may  be  construed,  it  is,  we  think,  ob- 
vious, that  the  office  was  not  opened  for  lands  situated 
within  the  Indian  hunting  grounds,  and  that  grants  for  them 
were  not  authorized. 

But  is  the  whole  grant  a  nullity  because  it  contains  some 
land  not  grantable  ? 

In  the  nature  of  the  thing,  we  perceive  no  reason  why  the 
grant  should  not  be  good  for  land  which  it  might  lawfully 
pass,  and  void  as  to  that  part  of  the  tract  for  the  granting 
of  which  the  office  had  not  been  opened.  It  is  every  day's 
practice  to  make  grants  for  lands,  which  have  in  fact  been 
granted  to  others.  It  has  never  been  suggested  that  thc^ 
whole  grant  is  void  because  a  part -of  the  land  was  not 
grantable. 

^fThe  act  of  February  1807,  aftef  stating  '^  that  many  per- 
sons had  run  large  quantities  of  land,  and  obtained  grants 
for  the  same  southward  of  the  present  temporary  line  be- 
tweeen  the  good  citizens  of  this  state  and  the  Indians,'' 
enacts  *'  that  thQ  surveys  or  grants  for  such  lands  shall  be 
considered  null  and  void ;"  and  the  survey  ip  this  case  was 
made  in  September  1786. 

This  enactment  might  yrith  as  much  propriety  be  con- 
strued  to  apply  to  those  surveys  only,  which  were  made 
entirely  within  the  Indian  boundary,  as  to  that  part  of  a  sur- 
vey which  lies  on  the  Georgia  side  of  that  boundary.  Neither 
construction  would  probably  pursue  the  real  intent  of  the 
legislature.    Georgia  was  willing  to  grant  all  the  lands  as 
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fsf  as  the  Indian  boundary,  but  unwilling  to  pass  that  line* 
The  sole  object  of  the  enactment,  was  to  restrain  her  citi- 
zens from  passing  it,  by  making  void  all  surveys  and  grants 
of  lands  beyond  it.  It  is  therefore  a  reasonable  instruction 
of  the  act,  to  consider  it  as  applying  to  surveys  and  grants, 
so  far  only  arthey  were  contrary  to  law.  There  is  a  plain 
difference  between  a  grant  comprehending  lands  which  may, 
with  lands  which  may  not  be  granted,  and  one  made  on  a 
fraudulent  misrepresentation  or  illegal  consideration  which 
extends  to,  apd  vitiates  the  whole  instrument.  Understand-* 
log  this  prayer  as  involving  the  validity  of  the  grant,  so  far 
only  as  respects  its  extending  in  part  into  the  Indian  country, 
we  think  it  ought  to  have  been  grrnted. 

The  4th  prayer,  if  not  a  repetition  of  the  3d,  varies  from 
it  only  by  omitting  the  words  <<  including  all  the  waters  of 
the  same ;"  consequently,  the  opinion  which  has  been  ex- 
pressed on  the  third,  is  applicable  to  this. 

The  principle  that  a  patent  conveying  lands  lying  partly 
within  and  partly  without  the  territory  retained  by  the  In- 
dians, was  void  as  to  so  much  as  lay  within  it  and  valid  for 
the  residue,  was  settled  by  this  court  in  the  case  of  Darnforth 
vs.  Wear(a).  That  decision  was  made  pn  a  patent  depend- 
ing on  the  statutes  of  North  Carolina,  which  contain,  pro- 
hibitions at  least  as  strong  as  those  of  Georgia. 

The  5th  prayer  states,  that  the  plaintiff  moreover  gave 
evidence  conducing  to  identify  and  prove  certain  corner 
trees,  station  trees,  and  lines,  of  the  said  tract  of  land,  grant- 
ed to  Basil  Jones  aforesaid,  before  described,  and  including 
all  the  lands  on  the  north  and  east  side  of  the  south  fork  of 
the,  Oconee  river,  in  the  possession  of  the  defendants.  And 
thereupon,  the  counsel  for  the  said  plaintiff  moved  the  court 
to  instruct  the  jury,  that  neither  the  want  of  the  line  and 
station  trees  required  by  any  law,  nor  the  omission  of  the 
surveyor  to  note  on  his  plat  the  beginning  corner,  nor  any 
mistake  in  platting  the  water  courses,  nor>ny  fraud,  irregu- 
larity, negligenpe,  or  ignorance  of  the  officers  of  government, 
prior  to  the  issuing  of  the  grant  to  Bazil  Jones,  under  which 

(a)  9  fVheaion,  673. 
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the  plaintiff  derivet  title,  did,  or  could,  legally  aflb«t  the 
right  of  the  plaintiff  to  recover ;  that  the  extatence  of  the 
grant  is,  in  ilaelf,  a  sufficient  ground  to  infer  thai  every  prer 
requisite  has  been  performed ;  and  that  as  to  all  irregulari- 
ties, omissions,  acts  of  fraud,  negligence,  or  ignorance  of 
the  officers  of  government,  prioir  to  the  emanation  of  the^ 
grant,  the  government  of  Georgia,  and  not  the  plaintiff 
claiming  under  her  grant,  must  bear  the  consequences  re- 
sulting from  them;  which- instruction,  the  court,  being  di- 
vided in  opinion,  refused  to  give; 

This  prayer  is,  in  some  of  its  parts,  unexceptionable.  In 
others,  it  is  expressed  in  such  vague  and  general  4emis,  as 
to  make  it  unsafe  for  any  court,  to  grant  it.  In  (he  case  of 
Polk's  lessee  v$.  Wendle(a),  this  court  decided  that  a  grant 
raises  a  presumption  that  every  prerequisite  has  been  per- 
formed ;  consequently,  that  no  negligence  or  omission  of  the 
officers  of  government  anterior  to  its  emanjation  can  affect 
it.  The  part  of  the  prayer  whr^h  respects  the  defects  sup- 
posed to  be  in  the  plat,  speaks  of  the  want  of  the  line  and 
station  trees  required  by  any  law,  without  specifying  the 
laws  alluded  to,  and.  the  omission  of  the  surveyor  to  noie  on 
his  plat  the  beginning,  and  of  any  mistake  in  platting  the 
water  courses. 

The  act  for  opening  the  land  office  contains  no  particular^ 
rules  respecting  plats ;  and  the  act  which  requires  surveyors 
to  note  the  beginning  corner  of  their  surveys,  passed  in.De- 
cember  1789,  long  after  the  emanation  of  this  patent.  It 
would  seem  that  the  officer  by  whom  the  patent  was  issued, 
was  the  proper  judge  of  all  things  apparent  on^  the  face  of 
the  plat,  and  that  the  patent  itself  presupposes  that  the  plat 
was  sufficient  in  law  as  to  those  requisites  of  which  he  could 
judge  by  inspection.  This  part  of  the  instruction  might 
have  been  given.  But  it  is  connected  with  a  request  that 
the  court  would  instruct  the  jury  that  no  fraud  on  the  pari- 
of  the  officers  of  government  could  affect  the  plaintiff's  title. 
It  is  not  easy  to  peft:eive  the  extent  of  this  instruction)  and 
it  cpulc|  not,  we  think,  have  been  safely  given. 
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The  6th  eiceptioo  Btates,  that  the  said  plaintiff .moreo?er 
gave  evidence  coodocing  to  prove  thad  the  title  of  Bazil 
JoneSy  the  grantee  of  tfae.said  land,  had  been  regularly  and 
legally  conveyed  to  the  leaser  of  the  plaintiff  in  this  action, 
befoxe  the  commencement  thereof;  and  that  all  the  lands  in 
the  possessiofi  of  the  defendants,  and  of  each  of  them,  at  the 
time  of  the  service  of  the  process  m  this  action,  were  within 
the  lines  described  by  the  said  grant  to  the  said  Baail  Jones, 
and  were  on  the  north  and  east  side  of  the  said.south  fork  of 
the  Oconee  river.  And  thereupon,  the  said  counsel  for  the 
plaintiff  i9oved  the  court  to  instruct  the  jury,  that,  upon  the 
afotosaid  evidence,  if  the  jury  believed  the  same,  the  plai&-. 
tiff  was,  by  law,  entitled  to  recover  the  premise  in  dispute; 
which  instractioQ,  the  court,  being  divided  in  opinion,  re- 
fiised  to  give. 

This  prayer  states  more  explicitly  the-faicts  contained  in 
the  3d  and  4th,  and  is  understood  to  come  completely  within 
the  opinion  of  the  court  on  them. 

It  is  the  opinion  of  this  court  that  the  circuit  court  erred 
in  not  instructing  the  jury  that  the  grant  under  which  the 
plaintiff  made  title  was  valid  as  to  the  lands  in  possession  of 
the  defendants;  ana  that  for. refusing  to  give  this  instruction 
the  judgment  of  the  said  circuit  court  ought  io  be  reversed 
apd  the  cause  remanded,  that  a.  venire  fecias  do  novo  may. 
be  awarded. 
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J.  Hakpbb,  Plahttifp  us  sborb  ««.  Aitthont  BirrLEa^  Dsfbni>- 

AliT  IH  BEBOB. 

By  the  hw  of  IfitfiMlppi,  tho  wpigiMe  of  «  ehboe  in  aetfon  may  inslitate  « tnit  in 
liit  own  name.  When  therefore  an  eieeator,  having  proved  the  will  of  hia 
teftator,  in  Kentucky^  luid  aaiigned  a  promiaooiy  note  due  to  the  eatate  by  a 
dtisen  of  Mifsiaiippi ;  the  ault  waa  well  brought  by  the  assignee,  without  any 
probate  of  the  will  fak  that  state. 

ERROR  to  the  diBtrict  court  of  the  United  States  for  the 
district  of  Kentucky. 

"the  only  question  submitted  to  the  court  was,  whether 
the  assignee  of  a  chose  in  action^  assigned  by  an  executor 
in  the  state  where  hd  had  proved  the  will  and  taken  out 
letters  testamentary,  where  the  debt  was  contracted,  and 
where  the  testator  lived  and  died ;  could  maintain  an  action 
in  another  stat^,  without  a  new  probate  and  new  letters  tes- 
tamentary taken  out  in  the  state  in  which  the  action  was 
brought. 

The  question  arose  on  the  demurrer  of  the  defendant  to 
the  plaintiff 's  replication^  setting  out  the  probate,  tetters 
testamentary,  assignment,  &c.  The  district  court  sustained 
the  demurrer  and  decided  against  the  plaintiff's  right  of 
action. 

The  causes  of  demurrer  shown  by  the  defendant  in  error, 
were : 

1.  That  the  replication  do^s  not  allege  and  set  forth  that 
the  will  of  the  testator  was  proved,  and  that  letters  testa- 
mentary were  granted  to  the  executor  in  the  state  of  Mis** 
sissippi. 

2.  That  the  replicatioa  does  not  show  that  tHe  will  of  the 
testator  was  proved,,  apd  probate  thereof  granted  to  the  ex- 
ecutor or  any  other  person  within  the  jurisdiction  of  the 
court ;  nor  that  it  was  granted  by  a  tribunal  of  competent 
jurisdiction. 

Mr  Jones,  for  the  plaintiff,  contended  that  the  assignment 
being  .consummate  in  the  jurisdiction  where  the  executor'a 
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authority  was  indispatable,  operated  a  complete  transfer  of 
the  chose  in  action  there ;  and  carried  with  it  a  right  of 
action  every  where ; .  to  which  no  new  probate,  or  letters 
testamentary,  could  have  added  any  validity  whatsoever. 

No  counsel  appeared  for  the  defendant. 

Mr  Chief  Justice  Mabshall  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  debt  brought  by  the  plaintiff  in  error, 
in  the  court  of  the  United  bWitesfor  the  district  of  Missis- 
sippi, as  the  assignee  of  Henry  Clay,  executor  of  James 
Morrison  deceased.  The  defendant  pleaded  in  abatement, 
that  the  will  of  James  Morrison  had  not -been  proved  or  re- 
corded in  the  state  of  Mississippi,  nor  had  letters  testamen- 
tary therein  been  granted  to  Henry  Clay  the  executor.  To 
this  plea  there  waa  a  replication,  which  set  out  the  probate 
of  the  will  in  the  state  of  Kentucky,  the  letters  testamentary 
to  the  executor,  and  the  assignment,  in  the  4state  of  Ken- 
tucky, of  the  note  on  which  the  action  was  brought  to  the 
plaintiff  in  error.  To  this  replication  the  defendant  oe- 
murred.  The  court  gave  judgment  for  the  defendant,  aod 
the  plaintiff  has  sued  out  this  writ  of  error. 

The  district. court  proceeded  on  the  idea  that  the  execu- 
tor could  not  transfer  a  chose  in  action  in  Kentucky,  be- 
cause the  obligor  did  not  reside  in  that  state.  This  court 
supposes  the  law  to  be  otherwise.  The  assignment  in  Ken- 
tucky could  not  enable  the  assign,ee  to  sue  in  the  courts  of 
Mississippi,  unless  the  law  of  the  court .  authorized  an  as- 
signee to  sue  in  his  own  name.  But  since  this  is  permitted 
in  the  courts  of  Mississippi,  the  plea  in  abatement  cannot 
be  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court  with  directions  to  over-rule  the  demurrer. 
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LmsEK  OF  William  A.  Powell,  and  others  vs.  John  Habilan. 

Uaider  Che  itaCotA  of  limltetiobt  of  Tennetfee,  of'soventeen  hundred  and  ninety- 
•even,  a  porteerion  of  leven  years  U  a  pirotection  only  ilben  held  under  a 
grant,  or  under  valid  metne  conveyances,  or  a  paper  title,  which  are  legally  or 
equitably  eonneeted  with  a  grant ;  and  a  void  deed  is  not  such  a  conveyance' 
as  that  a  possession  under  it  will  be  protected  by  the  statute  oflimitotions. 

THIS  case  came  before  the  Court  trom  the  circuit  court 
of  western  TeDDessee,  on  a  certificate  of  division  from  the 
judges  of  that  court. 

In  the  court  below,  the  lessor  of  the  plaintiff  showed  a 
regular  title  to  the  lands  in  question,  under  a  grant  from 
the  state  of  North  Carolina ;  and  proved  that  the  defendant 
was  in  possession  of  the  land  in  dispute. 

The  defendant  proved,  that  he  had  been  in  peaceable 
possession  of  the  land  for  more  than  seven  years,  holding 
adversely  to  the  plaintiff)  under  a  deed  from  the  sheriff  of 
Montgomery  .county,  dated  the  14th  of  April  1808,  founded 
upon  a  sate  for  taxes;  but  which  sale  was  admitted  to  be 
void,  because  the  requisites  of  the  law  in  regard  to  the  sale 
of  lands  for  taxes,  had  not  been  complied  with. 

Upon  the  trial  *of  this  cause,  it  occurred  as  a  question, 
whether,  under  the  statute  of  limitations  of  Tbnnessee  of 
1797,  a  possession  of  seven  years  is  a  protection  only  when 
held  under  a  grant  or  under  valid  mesne  conveyances,  or  a 
paper  title,  which  are  legally  or  equitably  connected  with  a 
.  grant;  or  whether  a  possession  under  a  void  deed  U  sucli  a 
conveyance,  as  that  a  possession  under  it  will  be  protected 
by  the  statute  of  limitations.  The  judges  being  opposed 
upon  this  question,  it  was  referred  to;  this  Court  for  their 
opinion. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  question  now  referred  to  this  Court  differs  from  that 
which  iMras  decidied  in  Patton^s  lessee  va.  Easton,  1  M'heat. 
VoL.IL— 2F 
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[Powell  fff.  HinnaD.] 
in  this,  that  the  defendaDt  who  sets  up  a  possession  of 
sfiven  years  in  bar  of  the  plaintiff's  title^  endeavours  to  con« 
nect  himself  with  a  grant.  The  sale  and  conveyance  how- 
ever»  by  which  this  connexion  is  to  be  formed,  are  admitted 
to  be  void.  The  conveyance  being  niade  by  a  person  hav- 
ing no  authority  to  make  it,  is  of  no  validity,  and  cannot 
connect  the  purchaser  with  the  original  grant.  We  are  there- 
fore of  opinion  that  the  law  is  for  the  plaintiff,  and  that  this 
be  certified  as  the  opinion  of  this  Court. 


This  cause  came  on  to  be  heard  on  a  certificate  of  division 
of  opinion  of  the  judges  of  the  circuit  court  of  the  United 
States  for  (he  district  of  west  Tennessee,  and  on  the  qdes- 
tions  and  poinu  on  which  the  said  judges  of  that  court  were 
divided  in  opinion,  and  which  have  been  certified  to  this 
Court;  and  was  argued  by  counsel:  on  consideration  whereof, 
this  Court  is  of  opinion,  that  under  the  statute  of  limitations 
of  Tennessee,  of  seventeen  hundred  and  ninety  seven,  a  pos- 
session of  seven  years  is  a  protection  only  when  held  under  a 
grant  or  under  valid  itiesne  conveyances;  or  a  paper  title, 
which  are  legally  or  equitably  connected  with  a  gr^nt; 
and  that  a  void  deed  is  not  such  a  conveyance,  as  that  a  pos- 
session Under  it  will  be  protected  under  the  statute  of  limi- 
tations ;  all  which  is  directed  and  ordered  to  be  certified  to 
the  said  circuit  court  of  the  United  States,  for  the  seventh 
circuit  and  district  of  west  Tennessee. 
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J<mn  T.  RiTCBXB,  AppaLLAiiT:^.  ?aiUF  Maubo  and  Jmbph 

•FOBBBST,  AFPBLLBB8. 

The  Tslae  of  the  iDterett  a  guiidUii  hu  in  the  minof'a  estate,  ia  oot  the  ▼»lue> 
of  the  estate,  but  that  of  the  office  of  guarditn.  This  is  of  do  Taloe,  ex- 
cept so  ftr  as  it  affords  a  compensation  for  labours  and  serrices;  and  in  a  con* 
troversjr  between  persons  claiming  adveisely  as  gnaidians,  having  no  distinct 
interest  of  their  own,  it  cannot  be  considered  as  amounting  to  a  suffident  sum 
to  authorise  an  appeal  to  this  Court,  Irom  a  circuit  "court  of  the  district  of  Co- 


THIS  was  an  appeal  from  the  circuit  court  of  the  county 
of  Washington ;  in  which  court  the  proceedings  of  the  or- 
phans' court  of  that  countji  appointing  a  -guardian  to  the 
estate  of  a  minor,  had  been  reversed  on  appeal,  and  the 
court  had  proceeded  to  pass  such  a  decree  as  it  adjudged 
the  orphans'  court  should  have  passed.  From  this  decree 
of  the  circuit  court,  the  appellant  came  before  this  Court, 
and  be  sought  to  sustain  the  decision  of  the  orphans'  tourt. 

The  appellant,  under  an  order  of  the  orphans'  court,  had 
been  appointed  the  guardian  of  John  W.  Ott;  «nd  had,  in 
pursuance  of  the  same,  order,  entered  into  a  bond,  as  guar- 
dian of  the  said  John  W.  Ott,  in  the  penal  sum  of  ^10,000, 
with  sureties* 

'  The  case  was  argued  upon  the  whole  of  the  matter  con- 
tained in  the  decree,  by  Mr  C.  C*.  Lee  and  Mr  Chambers,  for 
the  appellant ;  and  by  Mr  Bradley  for  the  appellees.  A^ 
the  Court  did  not  decide  but  u^n  one  of  the  points  in  the 
ca^e  presented  by  the  counsel,  the  arguments  upon  th^ 
others  are  omitted. 

An  objection  was  made  by  the  counsel  of  the  appellees, 
that  the  amount  in  controversy  was  not  sufficient  to  au- 
thorise an  appeal  from  the  circuit  court  of  Washington 
county  to  this  Court,  The  whole  question  to  be  decided 
on  this  appeal  was,  whether  the  appellant  of  the  appellees 
were  legally  entitled  to  the  guardianship  of  the  person  and 
estate  of  John  W,  Ott,  a  minor;  whose  estate,  it  was  ad- 
mitted, was  of  considerable  valj»e.    It  was  also  admitted, 
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that  neither  the  appellant  nor  the  appellees  had  any  interest 
in  the  estate,  except  that  which  would  be  obtained  firoip  the 
compensation  they  might  derive  for  their  labours  and  re- 
sponsibilities, as  guardians  of  the  minor. 

The  counsel  for  the  appellant  contended,  that  the  right 
of  appeal  was  complete,  as  the  property  which  would  come 
^into  the  hands  of  the  guardian  exceeded  two  thousand  dol- 
lars ;  and  the  bond  given  by  him,  by  order  of  the  orphans* 
court,  was  in  the  sum  of  ten  thousand  dollars. 

The  law  is  well  settled,  that  a  trustee  may  appeal  when 
the  property  under  his  charge  is  of  sufficient  amount,  al- 
though be  has  no  interest  whatever  in  the  trust  estate.  A 
guardijin  is  a  trustee,  and  should  be  considered  in  tlie  same 
relations  to  the  property  of  his  Ward. 

Mr  Bradley,  for  the  appellees^  submitted  the  question  of 
the  right  of  appeal  to  the  Court,  presenting  onljrtfae  sugges- 
tion that  the  pecuniary  benefit  of  the  appellant  from  the 
estate,  could  not,  under  any  circumstances,  amount  to.  one 
thousand  dollars.  Whatever  claims  on  the  estate  of  bis  ward 
the  appellant  might  have,  for  services  to  be  rendered  here- 
after; in  the  state  of  things  at  the  time  of  the  appeal,  as  he 
had  never  acted  as  guardian,  he  had  no  pecuniary  claims 
.  whatsoever. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

In  the  present  case,  a  majority  of  the  Court  are  of  opinion 
that  this  Court  has  no  jurisdiction  in  the  case ;  the  value  in 
controversy  not  being  sufficient  to  entitle  the  party  by  law 
to  claim  an  appeal.  .The  value  is  not  the  value  of  the  mi- 
nor's estate,  but  the  value  of  the  office  of  guardian.  The 
present  is  a  controversy  tnerely  between  persons  claiming 
adversely  as  guardians,  having  no  distinct  interest  of  their 
own.  The  office  of  guardian  is  of  no  value;  except  so  far 
as  it  affords  a  compensation  for  labour  and  services  there- 
after to  be  earned. 
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Thompson  Willson  and  othehs,  Plaintiffs  in  essor  m.  The 
Black  BiBD  Cbekk  Marsh  Company,  Defendants. 

This  Court  has  frequently  decided,  that  to  sastain  Its  jurisdiction  in  appeait  and 
writa  of  error,  it  is  not  necetaary  to  state,  in  teims,  upon  the  record,  that  tlie 
constitution,  or  a  law  of  the  United  States  was  drawn  in  question.  It  is  suffi- 
cient to  bring  the  case  within  the  provisions  of  the  25th  section  of  the  judicial 
act,  if  the  record  shows  that  the  constitution  or  a  law  of  the  United  States  must 
have  been  misconstrued,  or  the  decision  could  not  have  been  made ;  or  that 
the  constitutionality  of  a  state  law  was  questioned,'  and  the  decision  was  in 
in  (avour  of  the- party  claiming  under  such  law.    [250] 

The  act  of  the  assembly  of  the  state  of  Delaware,  by  which  the  construction  of 
the  dam  erected  by  the  plalntifls  was  authorised,  shows  plamly  that  this  is  one 
of  those  many  creeks  passing  through  a  de'ep  kvel  marsh,  adjoining  the  Dela- 
ware, up  which  the  tide  flows  for  some  distance.  The  Talue  of  the  property 
on  its  banks,  must  be  enhanced  by  excluding  the  water  from  the  marsh,  and 
the  health  of  the  inhabitants  prdbably  improved.  Measures  calculated  to  pro- 
duce these  objects,  jnoyided  they  do  not  come  in  collision  with  the  powert  of 
the  general  goyemment,  are,  undoubtedly,  within  those  which  are  reserved  to 
the  states.  But  the  measure  authorised  by  this  act,  stops  a  navigable  creek, 
and  must  be  supposed  to  abridge  the  rights  of  those  who  have  been  accus- 
tomed to  use  it.  But  this  abridgement,  unless  it  comet  in  conflict  with  the 
constitution,,  or  a  law  of  the  United  States,  is  an  affi|ir  between  the* govern- 
ment of  Delaware  and  its  citizens;  of  which  this  Court  can  take  no  cog- 
nizance.   [251] 

If  congress  had  passed  any  act.  In  execution  of  the  power  to  regulate  commerce, 
the  object  of  i^ich  was,  to  control  state  legislation  over  these  small  navigable 
creeks,  into  which  the  tide  ebbs  and  flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  southern  states ;  we  should  feel  not  much 
difficulty  in  saying,  that  a  state  hw  coming  in  conflict  with  such  act  would  be 
void.  But  congress  has  poMod  no  such  act.  -  The  repugnancy  of  the  law  of 
Delaware  is  placed  enttraly  on  lt«  repugnancy  to  the  law  to  regulate  com- 
n^erce  wifli  foreign  nations,  and  among  the  several  states ;  a  power  which  has 
not  been  so  exerciseti  as  to  affect  thl^  question.    [252] 

THIS  was  a  writ  of  error  to  the  high  court  of  errors  and 
appeals  of  the  state  of  Delaware. 

The  Black  Bird  Creek  Marsh  Company  were  incorporated 
by  an  act  of  the  general  assembly  of  Delaware,  passed  in 
February  1822 ;  and  the  owners  and  possessors  of  tbe  marsh, 
cripple,  and  low  grounds-in  Appoquinimink  hundred,  iii  New 
Castle  ^ounty,  and  state  of  Delaware,  lying  on  both  sid^s  of 
Black:  Bird  Creek,  below  Mathews's  landing,  and  extending 
to  the  river  Delaware  ;  were  authorised  and  empowered  to 
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make  aii4  construct  a  good  and  tnfficient  dam  acroaa  laid 
creek,  at  such  place  as  the  managers  or  a  majority  of  them 
shall  find  to  be  most  suitable  for  the  purpose;  and  alsci,  to 
bank  the  said  marsh,  cripple,  and  low  ground,  &c* 

After  the  passing  of  this  act$  the  company  proceeded  to 
erect  and  place  in  the  creek  a  dam,  by  which  the.  naviga- 
tion of  the  creek  was  obstructed  ;.also  embanking  the  creek, 
and  carrying  into  execution  all  the  purposes  of  their  inpor- 
poration. 

The  defendants  being  the  .owners,  &c.  of  a  sloop  called 
the  Sally,  of  95  9r95ths  tons,  regularly  licensed  and  enrolleid 
according  to  the  navigation  laws  of  the  United  Statfds,  broke 
and  injured  the  dam  so  erected  by  the  company;  and  tbera^ 
upon  an  action  of  trespass;^  ▼!  etarmis^  was  insti toted  agaii^t 
th(em  in  the  supreme  court  of  the  state  of  Delaware,  in  whi6b 
damages  were  claimed  amounting  to  $30,000.  To  the  de^ 
claratioo  filed  in  the  supreme  court,  the  defendants  ifiled 
three  pleas;  the  first  only  of  which- being  noiicedbythe 
Court  in  their  decision,  the  second  .and  thiid  are  omitted. 

This  plea  was  in  the  following  terms : 

1 .  That  the  place  where  the  supposed  trespass  is  alleged 
to  have  been  committed,  wiss,  and  still  is,  pari  and  parcel  of 
said  Black  Bird'  Creek,  a  public  and  conmion  navigabfe 
creek,  in  the  nature  of  a  highway,  in  which  the  tides  have 
always  flowed  and  re-flowjed ;  in  which  there  was,  and  of  right 
ought  to  have  been,  a  certain  common  and  public  way,  in 
the  nature- of  a  highway,  for  all  the  citicens  of  the  state  of 
Delaware  and  of  the  United  States,  with  sloops  or  other  ves- 
sels to  navigate,  sail,  pass  and  repass,  into,' over,  through, 
in,  and  upon  the  same,  at  all  times  of  the  year,  at  their  own 
free  will  and  pleasure. 

Therefore  the  said  defendants,  being  citizens  of  the  state 
of  Delaware  and  of  the  United  Stales^  with  the  said  sloop, 
sailed  in  and  upon  the  said  creek,  in  which,  &c.  as  they,  law- 
fully might  for  the  cause  aforesaid.:  and  because  the  said  gunl 
piles,  &c.  bank  and  dam,  in  the  said  declaration  mentioned, 
&c.  had  been  wrod|(fully  erected,  and  were  there  wrongfully 
continued  standing,  and  being  in  and  across  said  navigable 
creek,  and  obstructing  the  same,  so.  that  without  pulling  up. 
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cvttingy  breoking)  and  deatroying  tbe  savd  gum  jpiles,  dEtc' 
bitfik  and  dam  respectively /the  aaid  defendants  could  not 
pass  and  repass  with  the  said  sloop,  intoi* through,  over,,  and 
along  the  said  navigable  creek.  And  that  the  defendants, 
in  order  to  remove  the  said  obstructions,  pulled  up,  cut,, 
broke,  &c.a0  in  the  said  declaration  mentioned^  doing  no 
linnecesstfry  damage  (o  the  said  Black  Bird 'Creek  Marsh 
Compan J ;  which  is  tbessame  supposed  trespass,  &c. 

The  plaintiffs,  in  the  supreme  couft  of  the  state-,  dtourred 
generally  to  all  the  pleas;  and  the  court  sustained  the  de- 
murrer^ and  gave  judgment  in  their  fiivour.  This  judgment 
was  ^^itmed  in  the  court  of  appeals,  and  the  record  remand- 
ed,' for  the  purpose  of  having  the  ftaouiges  assessed  by  a  jury. 
Fina(  judgment  having  been  entered  on  the  verdict  of  the 
jury,  it  was  again  carried  to  the  court  of  appeals,  where  it 
waf  affirmed,  and  was  now  brought  before  this  Court,  by 
the  defendants  in  that  court,  for  its  review^ 

The  case  was  argued,  for  the  plaintiffs  in  error  1>y  iff 
Core ;  and  by  Mr  Wirt;4ittorney  graeral,  for  the  defendants- 
Mr  Cbxe  insisted  that  the  record  contained  a  case  m 
which  the  constitutionality  of  a  law  of  the  state  of  Delaware 
had  been  brought  into  question ;  and  the  decision  of  the 
highest  tribunal  of  the  state  had  been  in  fkvour  of  its  con* 
stitutionality.  Under  the  provisions  of  the  25th  section  of 
the  judiciary  law,  this  case  is^  therefore;  protected  befere 
this  Court. 

It  may.be  admitted  that  other  questions^were  presented 
to  the  courts  of  Delaware..  As  the  act  incorporating  the 
defendants  in  error  was  subsequently,  in  part,  repealed, 
tbote  courts  had  before  them  other  questions  arising  under 
the  repealing  statute.  But  be  contended,  that  upon  the  au- 
thority of  many  cases  decided  in  this  Court,  there  was  suffix* 
cient  apparent  on  the  record,  tb  show  that  the  constitution* 
ality  of  the  law  to.  which  the  plaintiff  in  error  objects,  must 
have  been  decided*  before  those  tribunals. 

It  has  been  repeatedly  held,  that  to  give  this  Court  juris- 
diction it  is  not  necessary  that  the  constitutionality  of  the 
law  shall  have  been  specially  questioned  before  the  1  (ate 
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eourt  If  upon  examinatipti  of  the  record  it  shall  be  found 
that  unless  the  .court  should  have  held  the  law  ta  be  con- 
stitutional^ they  could:  not  hi^ve^given  the  judgment  presented 
bjrthe  record,  it  is  sufficient  to  maintain  the  jurisdiction 
her6>  under  the  act  of  congress. 

Mr  Coze  contended  that  the  judgment  of  the  high  court 
<of  errors  and  appeals  was  erroneous,  because  the  act  of  the 
general  assembly  of  the  state  of  Delaware,  so  far  as  the 
iMune  authorized  the  company  to  shut  up  and  embank  across 
a  navigable  stream,  below  the  ebb  and  flow  of  the  tide,  is 
repugnant  to  the  constitution  of  the  Unite^  States ;  and 
conferred  no  vatiiji  authority  upon  the  company  to  destroy 
the  navigation  of  the  creek.  He  al8o>  considered  the  second, 
act  of  the  legislature  of  Delaware  as  a  repeal  Of  the  provi- 
siontof  the  first  law.  The  Court  not  having  noticed  this 
point  in  their  decision,  the  .arguments  of  couufel  upon  itar^ 
omitted. 

The  first  plea  having  stated  the  river  to  be  navigable,  it 
is  against  the  principles  of  the  common  law  to  obstruct  it.. 
10  Mass.  Rep.  70.  The  rights  of  navigation  are  public 
rights,  telonging  to  all  the  citizens  of  the  United  States. 
The  use  of  them  Is  necessary  for  the  purposes  of  commerce 
to  the  whole  peopleof  the  United  States. 

Navigable  streams,  are  the  waters  of  the  United  States. 
9  WhMoi^  187. 

'  Be  utged  that  the  constitutional  power  of  congress  to 
regulate  commerce,  includes  navigation;  and  the  states  are 
by  this^  provision  deprived  of  the  power  of  closing  a  naviga- 
ble f-iver.  In  this  case,  the  sloop  was  a  licensed  and  enrolled 
vessel  to  carry  on  the  coasting  trade,  and  she  was  unlaw- 
fully and  unconstitutionally  impeded  in  the  use  of  her 
license,  by  the  dam  erected  by  the  defendants,  under  the 
^inconstitutional  act  of  the  assembly  of  Delaware. 

The  statute  of  Delaware  does  not  look  to  the  preservation 
of  the  health  of  the  citizens  of  the  staf^y  but  to  private 
emolument. 

Upon  the  right  of  navigation  h^vug  jus  publicum,  Ml^Coxe 
cited  Coop^  Justinwn^ ^8.  Angel^lb.  Vattelj  178,  Lib.  Lsec. 
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S34,  &c.  1  Balatead,  72,76.  Mgdi  167.  Hargrme'9 
CcUedionj  36,  72,  87.  He  relied  on  the  decisioD  of  4his 
Court  in  Gibbons  V9.  Ogdenr  ^  Wheaton^  187,  a«  a  eoncltt-? 
•ive  authority  for  the  plaintiffs  in  error. 

If  Delaware  lias  no  right  to  restrain  particular  vessels  from 
using  her  navigable  streams,  she  <^annot  Btop  the  navi^ion 
of  those  streams. 

Mr  Wirt,  for  the  defendants^  contended  that  the  record 
does  not  present  a  case  in  which  this  Court  has  jurisdfbtion. 
The  courts  of  Delaware  might  have  decided  in  favour  of  the 
defendants  in  error  without  sustaining  the  constitutionality 
of  the  act  of  incorporation :  and  this  Court  will  not  assume 
that  the  question  was  decided,  if  upon  other-  grounds  the 
opinion  of  the  state  court  could  be  maintaiiied.  In  Mathews 
V8.  Zaue,  the  Court  held  that  the  question  of  constitution* 
ality  must  have  arisen  inevitably.  Does  the  act  authbriffing 
the  erection  of  this  dam  violate  the  coristitution  of  the  Uni- 
ted States^  It  ia  admitted  that  the  creek  was  navigable; 
and  that  the  stream  was  a  public  highway.'  But  it  is  asked 
whether  the  legislature  of  a  state  may  not  stop  up  a  public 
highway  within  the  territories  of  the  ftate  9  .  Parlfameut,  in 
England,*  exercises  the  power  to  stop  up  streams,  which  ftce 
public  highways.    4  Barn:  if  CresM.  589. 

It  cannot  be  urged  that  the  power  to  regulate  commerte 
can  interfere  with  the  rights  oCthe  states_over  the  property 
whhin  their  boundaries.  While  thejnters  of  the  United 
States 'belong  to  the  whole  people. of  the  nation,  this  creek 
continued  isubject  to  the  power  of  the  state  in  whose  terrir 
tory  it  rises.'  It  is  one  of  Ihose  sluggisb -reptile  streams,- 
that  do  not  run  but  creep,  and  which,  wherever  it  passes,' 
spreads  its  venom,  and  destroys  the  health  of  all  those  who 
inhabit  its  marshes;  and  can  it  be  asserted,  that  a  law  au- 
thorising the  erection  of  a  dam^  and  the  fornsation  of  banks 
which  will  draw  off  the  pestilence,  and  give  to  those  who 
have  before  sufibred  from  disease,  health  and  vigour,  is  un- 
constitutional f 

The  power  given  by  the  constitution  to  congress  to  regu- 
late commerce,  may  not  be  exercised  to  preyent  such  mea- 
VoL.  II.— 2G 
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surefl ;  add  tbere  has  been  no  legislation  by  conjgress  under 
tbe''Con8titution,*with  which  the  proceedings  of  the  defend- 
ants under  the  law  of  Delaware  have  interfered. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

The  defendants  in  error  deny  the  jurisdiction  of  this 
Court,  because,  they  say,  the  record  does  not  show  that  the 
constitutionality  of  the  act  of  the  legislature,  under  which 
the  plaintiff  claimed  to  support  his  action,  was  drawn  into 
question. 

Undoubtedly  the  plea  might  have  stated  in  terms  that  the 
act,  BO  far  as  it  authorised  a  dam  across  the  creek,  was  re- 
pugnant to  the  constitution  of  the  United.  States;  and  it 
might  have  been  safer,  it  might  have  avoided  any  question 
respecting  jurisdiction,  so  to  frame  it.  But  we  think  it  im- 
possible to  doubt  that  the  constitutionality  of  the  act  was 
the  question,  and  the  only  question,  whicti  could  have  been 
discussed  in  the  state  court.  That  question  must  have  been 
discussed  and  decided. 

The  plaintiffs  sustain  their  right  to  build  a  dam  across  the 
creek  by  the  act  of  assembly.  Their  declaration  is.  founded 
upon  that  act.  The  iTijury  of  which  they^  complam  is  to  a 
right  given  by  it.  They  do  not  claim  for  themseWes  any 
right  independent  of  it.  They  rely  entirely  upon  the  act  of 
Ittsembly. 

The  plea  does  not  controvert  the  existence  of  the  act, 
but  denies  its  capacity  to  authorise  the  construction  of  a 
dam  across  a  navigable  stream,  in  whicb  the  tide  ebbs  and 
flows;  and  in  which  there  was,  and  of  right  ought  toJiave 
been,  a  certain  common  and  public  way  iti.  the  nature  of  a' 
hiffhway.  This  plea  draws  nothing  into  question  but  the 
validity  of  the  act;  and  the  judgment  of  the  court  ipust  have 
been  in  favour  of  its  validity.  Its  coQSKStency  with,  or  re^ 
pugnancy  to  the  constitution  of  the  United  States,  nec^sa- 
rily  arises  upon  these  pleadings,  and  must  have  been  deter- 
mined. This  Court  has  repeatedly  diecided  in  favour  of  its 
jurisdiction  in  such  a  case.    Martin  vs.  Hunter's  lessee(a), 

{a))  rVheaton,  366. 
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Miller  vs.  Nicboll8(6),  and  Williams^  v^.  Norri8(c),  aie  ex- 
pressly in  point*  They  establish,  as  &r  as  precedents  can 
establish  any  thing,  that  it  is  not  necessary  to  state  in  terms 
on  the  record^  that  the  constitution  or  a  law  of  the  United 
States  was  drawn  in  question*  It  is  sufficient  to  bring  the 
ca^e  within  the  provisions  of  the  25th  section  of  the  judicial 
ack,  if  the  record  shows,  that  the  constittition  or  a  law  or  a 
treaty  of  the  United  States  must  h&ve  been  misconstruedi 
or  the  decision  could  not  be  made.  Or,  as  in  this  case, 
that  the  constitutionality  of  a  st^e  law  was  questioned,  and 
thedeoision  has  been  in  favour  of  the  party  claiming  under 
such  law. 

The  jurisdiction  pf  the  Cour.t  bem^g  established,  the  more 
doubtful  question  is  to  be  considered,  whether  the  act  in- 
corporating the  Black  Bird  Creek  Marsh  Company  is  repug- 
nant to  the  constitution,  so  far  as  it  authorizes  a  dam  across 
the  creek;  The  plea  states  the  creek  to  be  navigable,  in 
the  nature  of  a  highway^  through  which  the  tide  ebbs  and 
flows 

The  act  of  assembly  by  which  the  plaintifis  were  author 
riked  to  construct  their  dam,  shows  plainly  that  this  is  one 
of  those  many  creeks,  passing  through  a  deep  level  marsh 
adjoining  the  Delaware,' up  which  the  tide  flows  for  some 
distance.  The  value  of  tlie  property  on  its  banks  must  be 
enhanced  by  excluding  the  water  from  the  marsh,  and  the 
health  of  the  inhabitants  probably  improved.  Measures  calcu- 
lated to  produce  these  objects,  provided  they  do  not  come  info 
collision  with  the  powers  of  the  general  government,/ are 
undoubtedly  v^khin  those  which  are  reserved  to  the  states. 
But  the  measure  authorised  by  this  act  stops  a.  navigable 
creek,  and  must  be  supposed  to  abridge  the  rights  of  those 
who  have  been  accustomed  to  use  it.  'But.  this  abridge* 
oiQiit,  unless  it  comes  in  conflict  with  the  constitution  or  a 
kw  q£  the  United  States,  is  an  afiair  between  the  govern- 
ment of  Delaware  and  its  citizens,  of  which  this  Court  can 
take  uo  cognizance. 

The  counsel  for  the  plaintifis  in  error  insist  that  it  comes 

(»)  4  fVheattm,  Sll.  (c)  12  HHuaKm,  117. 
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in  coDflict  with  the  power  of  the  United  States  <^  to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
states." 

If  congress  had  passed  any  act  which  bore  upon  the.QMo; 
any  act  in  ezecotion  of  the  power  to  regulate  cpmmercei 
the  object  ot  which  was  to  control  state  legislation  over 
those  small  navigable  creeks  into  which  the  tide  flows,  and 
which  abound  throughout  the  lower  country  of  the  middle 
and  southern  states ;  we  should  feel  not  much  difficulty  in 
saying  that  a  state  law  coming  in  conflict  with  such  act 
would  be  void.  But  congress  has  passed  no  such  act. 
The  repugnancy  of  the  law  of  Delaware  to  the  constitution 
is  placed  entirely  on  its  repugnancy  to  the  power  to  regulate 
commerce  with  foreign  nations  .md  among  the  several 
states ;  a  powier  which  has  not  |>een- so  exercised  as  to  afiect 
the  quesfite. 

We  do  not  think  that  the  act  empowering  the  Blaek  Btnl 
Cr^k  Marsh  Company  to  place  adamaoroas  the  creeks 
can,  under  all  the  circumsttoces  of  the  case,  be  considered 
as  repugnant  to  the  power  to'  regulate  commerce  in  its  dor- 
mant state,  or  as  being  in  conflict  with  any  law  passed  od 
the  subject. 

There  is  no  error,  and  the  judgment  is  affirmed. 


This  caose  ciuneon  to  be  heard  on  the  trfinscript  of  the 
record  from  the  high  court  of  errors  and  appeals  of  the.  state 
of  Delaware,  and  was  argued  by  counsel;  on  ponsideratipn 
whereof  this  Court  is  of  opinion,  that  there  is  no  error  in 
the  judgment  of  tho'said  high  court  of  errors  and  appeals  of 
the  state  of  Delaware ;  whereupon  it  is  considered^  prdierad 
and  adjudged  by.  this  Court,  that  the  judgment  of  the  said 
court  in  this  cause,  be,  and  the  same  is,  hereby  affirmed 
with  costs. 
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Bj  tlM  tatty  of  St  Ildefonio,  imde  on  the  1st  of  October  UBOO,  Spain  coded 
LooWano  to  Fiance;  and  France,  by  the  treaty  of  Paria,  ligned  the  80th  of 
Aprfl  1808,  ceded  ft  (o  the  United  Statea.  Under  this  tieety  the  United  Statea 
claimed  the  coiintiy  between  the  Iberriiie  and  the  Pecdido.  Spain  contended 
that  her  ceaaion  to  France  cjBoiprehended  only  that  territory  which  at  the.tlnM 
of  the  ceaaion  was  denominated  Louisiana,  cpnaisting  of  the  'isUmd  of  New 
Orleans,  and  the  country  which  had  been  oriicinally  ceded  to  her  by  Fmnce, 
west  of  the  Mississippi 

The  land  claimed  by  the  pteintifis  in  error,  under  a  grant  from  the  erown  of -Spain, 
made  aAer  the  treaty  of  St  Ildefonso,  lies  within  the  dispatfd  tenitofy ;  and 
this  case  presents  the  question,  to  whom  did  the  country  between  the  Iber* 
vUle  and  Perdido  belong  after  the  treaty  of  St  Ildefonso  ? 

Had  Fiance  and  Spain  agreed  upon  the  boundaiies  of  .the  retroceded  temtory, 
before  Louisiana  Was  acquired  by  the  United  States ;  that  agreement  would 
ondonbtedly  have  ascertained  its  limiu.  But  the  declarations  qf  France,  made 
aher  partuig  with  the  pro?ince»  cannot  be  admitted  as  conclusive.  In  ques- 
•tions  of  this  character,  political  considerations  ha?e  too  much  influence  over 
the  conduct  of  nations,  to  permit  their  declarations  to  decide  the  course  of 
•n  bidependent  go?emment,  hi  a  matter  vitally  interesting  to  itself.    [806] 

In  a  controversy  between  two  nations  concerning  national  boundary,  U  is  scarce- 
ly  poaaible  that  the  courts  of  either  should  refuse  to  abide  by  (he  measures 
•tdoptqd  by  lis  own  government.  There  being  no  common  tiibupal  to  dodde 
between  thOm,  each  determines  for  itself  on  its  own  rights ;  and  if  they  cannot 
adjust  their  difierences  peaceably,  the  right  remains  with  the  strongest  The 
Judldary  is  not  that  department  of  the  government,  to  which  the  assertion 
of  its  intereats  against  foreign  poweis  is  confided;  and  its- duty  cooMnonly  Is 
to  decide  upon  individual  rights,  aecoidtaig  to  those  principles  which  the  poli- 
ticiil  department^  of  the  nation  have  established.  If  the  coursepf  the  nation 
has'been  a  plain  one,  its  courts  would  hesitate  to  prenounce  it  erroneous.  [807] 

However  hidividoal  Judges  might  construe  \he  treaty  of  St  Ildefonso,  it  is  the 
tmivinee  of  the  Court  to  conform  its  decisioos  to  the  wtU  of  the  legislature,  ii 

;   that  will  has.  been  clearly  expressed.     [807] 

After  the  acts  of  sovereign  power  over  the  tenitoiy  in  dispute,  which  have  been 
exercised  by  the  legislature  and  government  of  the  United  States,  asserting  the 
Aaeikan  constroctioo  of 'the  treaty  by  which  the  government  claims  it;  fo 
nfaintain  the  oppodlte-'tenstruction  in  its  own  courts  would  certainly  be  an 
anomaly  |n  the  hlatoiy  and  practice  of  nations.  If  those  departments  which  are 
entrusted  with-  the  foreign  intercourse  of  the  nation,  which  aaseK'and  maintain 
its  intereats  against  foreign,  ipowers,  have  unequivocally  asserted  its  rights  of 
dominion  over  a  eoontry  of  which  it  is  in  possession,  and  which  it  ciahu*  under 
a  treaty ;  if  the  legishiture  has  i^cted  on  the  construction  thus  asserted;  it  is  not 
in  its  own  courts  that  this  construction  is  to  be  denied.     [809] 

If  a  Spanish  grantee  had  obtained  possession  of  the  land  in  dispute  so  as  to  be  the 
t  would  a  court  of  the  United  States  maintain  his  title  under  a  Spa- 
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nUh  grtot,  nadetubMqueot'  to  (be  ftcquiiHion  of  LouitiMw,  singly  oo  the 
principle  that  (he  Spaniab  coof tnictien  of  the  treaty  of  St'lldefeoao  wai  rigfaf, 
and  the  American  conftruetion  wrong  ?  Snch  a  decision  would  wbvert  those 
prtndples  which  goYern^the  rebtieni  betwe«B  the  legishiture  and  Judkfail  de>< 
partments,  and  mark  the  limits  of  each,    (809] 

The  sound  cQinslntction  of  the  ^h  article  of  the  treaty  between  the  United  States 
and  Spain,  of  2td  February  1829,  will  not  enable  the  Court  to  apply  its  provi- 
sions to  flie  cassrof  ibe  plaintiff.    [814] 

The  ittiele  does  not  declare  that  allihe  grants'  made  by  hie  catholic  majesty  be- 
fore thto  84(b  of  January  18]t8>  shall  be  valid  to  the  same  extent  ae  if  the-ceded 
territories  had  remained  under  bis  dominion.  It  does.nbt  siQr  that  those  grants 
are  hereby  confirmed.^  Had  such  been  its  language,  it  would  ha?e  acted  dl* 
reetfy  on  the  subject,  ini  V  would  have,  repealed  those  acts  of  congress  which 
were  repugnant  to  It ;  but  Its  lang^e  Is  that  those  grants  shall  be  refified 
and  confirmed  to  the  persons  in  possession,  8u.  By  whom  shall  they  be  imtl- 
.  fied  and  confirmed  ?  This  seems  to  be  the  language  of  contract;  and  If  It  is,  the 
ratification  and  confirmation  #hlcfa  are  promfsed  must  be  the  act^of  the  tegis^ 
lature.  lentil  such  act  shall  be  passed,  the  Court  is  not  at  liberty  to  disregard 
the  eiisfing  laws  on  the  subject.    [814] 

A  ireat^r  Is  in  Its  nature  a  contract  between  two  nations,  not  a'legblatlve  act.  If 
doei  not  .generally  effect  of  itself  the  object  to  1m  accomplished,  especially  so 
(ar  ar  Hs  operation  Is  idfra-territoria],but.is  tarried  into  execution  by  the  ^ve- 
reign  power  of  there^eeti?e  parties  'to  the  lastraroent.    [814] 

In  the  United  States  a  different  principle  is  estabHahed.  Our  constitution  de- 
cUres  a  treaty  to  be  the  law  of  the  land.  It  is 'consequently  to  be  regarded  in 
eboffts  of  justice  as  equivalent  to  an  act  of  the  legislature,  whenever  it  operates 
of  itself  without  the  aid  of^any  legisUtive  provbion.  But  when  Uie  terms  of 
the  stipulatldn  import  a  contnct,  when  either  of  the  parties  engage  to  pe'rform  a; 
petticular'act,  the  treaty  addresses  itself  to  the  political,  not  the  judicial  de- 
partment ;  and  the  legislature  must  execute  the  contract  before  It  can  become 
a  rule  lor  the  Court.    [81 4] 


IN  error  f^^  district  coort  of  the  eastern  district  of 
Loairiana. 

The  plaintiiTs  in  eiror  filed  their  petition  in  the  district 
court  setting  forth,  that  on  the  2d  of  January"  1804,  Jayfhe 
Joydra  purchased  of  the  Spanish  government  for  a*  valuable 
consideration,  and  was  put  in  possession  of  a  certain  tract 
or  parcel  of  land,  situated  in  the  district  of  Feliciana,  thirty 
miles  to  the  east  of  the  Mississippi,  within  the  province  of 
West  Florida,  containing  forty  thousand  arpents,  having  the 
marks  and  boundaries  as  laid  down  in  the  original  plat  of 
survey  annexed  to  the  deed  of  sale,  made  by  Juan  Ventura 
Morales  then  intendent  of  the  Spanjsh  government,  dated 
January  Sd,  1804,  which  sale  was  duly  confirmed  by  the 
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king  of  Spain,  by  his  resolved  dated  Ma7  29/1804»  md 
February  20tl]|,  1806. 

.  May  17,  1805,  Jay  me  Joydra  sold  and  conveyed  six  thou- 
sand arpents,  part  of  the  said  forty  thousand,  to  one  Joseph 
Maria  de. la  Barba;  and  upon  the  same  day,  Joseph  Maria de 
la  Barba  sold  and  conveyed  three  thousand  arpents,  parcel 
of  the  sU  thousand  so  purchased  on  the  same  day  of . Jayme 
loydra,  to  one  Francoise  Poinet,  for  the  consideration  of  $750* 
T'.ese  three  thousand  arpents;  situated  iii  the  district  of  Fe- 
liciana, about  thirty  miles  east  of  the  Missisdippi ;  bounded 
on  the  north  by  the  line  of  demarcation  between  the  United 
States  and  the*  Spanish  territory;  on  the  west  by  laodsiof 
Manuel  de  Lanzos)  on  the  east  by  the  lands  of  the  said  Jayme 
Joydra;  and  on  the.  south  by  the  lands  of  the  said  Joseph 
Maria  de  la  Barba. 

In  June  18.1 1 ,  Francoise  Foinet,  by  her  attorney,  JLouis 
Leonard  Poinet,  sold  to  the  petitioners  the  said  three  thou- 
sand arpents,  for  the  sum  of  ^3200. 

The  petition  then  avers,  that  the  three  thousand  arpents 
of  lands  justly  and  legally  belong  to  them;  and  that  nevet-^ 
theless,  David  Neilson  the  defendant,  areaident  of  the  parish 
of  east  Feliciana  in  the  state  of  Louisiana,  had  taken  pos- 
session of  the  same,  and  refuses  to  deliver -the  same  op. 

On  the  23d  of  March  1826,  the  defendant  in  the  district 
court  fited  exceptions  to  the  petition;  and  the  questions  he- 
fore  this  Court  arose  out  of  the  third  exception,  which  was 
as  follows : 

That  the  petition  does  not  show  any  right  in  the  peti- 
tioners to  the  land  demanded,  which  they  aver  lies  in- a  dis- 
trict formerly  called  Feliciana,  im  the  province  of  West 
Florida ;  and  they  claim  under  a  grant  made  at  New  Orleans 
on  the  2d  of  January  1 804,  and  regularly  cimfirmed  by  the 
Spanish  government:  whereas,  as  defendant  pleads,  all  that 
section  of  territory  called  Feliciana  was,  long  before  the 
alleged  date  of  said  grant,  ceded  by  Spain  to  France,  and  by 
France  to  the  United  States;. and  the  officer* making  said 
grant  had  not  then  and  there  any  right  so  to  do,  and  the 
said  grant  is  wholly  null  and  void. 

The  judgment  of  the  district  court  is  founded  on  this  ex- 
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ception ;  and  decides  that  the  grant'under  which  the  plain-* 
tiffs  claim,  was  made  by  persons  haying  no  authority,  at  the 
time  of  the  grant,  to  grant  lands  within  the  territory  within 
which  the  lands  are  situated;  and  dismisses  the  petition. 

On  behalf  of  the  petitioners,  the  plaintiffs  below,  it  was 
contended : 

.  i.  That>Spain  possessed  full  right  and  title,  at  the  period 
of  the  date  of  the  grant  under  which  they  claim,  to  grant 
th^  lands  in  question. 

2.  That  the  title  of  the'  petitioners  is  guangdtied  and  con- 
firmed by  the  treaty  between  the  United  States  and  Spain 
ofFebruary22d,  1819. 

The  case  was  argued  by  Mr  Coxe  and  Mr  Webster  for 
the  plaintiff||i  in  error ;  and  by  Mr  Jones  for  the  defendant. 

Mr  Coze,  for  plaintiffs  in  error. 

This  is  a  petitory  action,  in  the  nature  <  of  an  ejectment, 
brought  by  the  plaintiffs  in  erroif',  to  recover  a  tract  of  land 
in  the  parish  of  east  Feliciana  in  the  state  of  Louisiana. 
The  territory  within  which  this  property  lies,  diay  be  desig- 
nated in  general  terms  as  included  between  the  Mississippi 
and  Iber?ille  to  the  west,  the  Perdido  to  the  eastj  and  south 
of  the  thirty-first  degree  of  north  latitude. 

No  objection  ^has  been  interposed  to  the  regularity,  in. 
point  of  form,  of  the  original  grant  under  which  plaintiffs 
claimed  title,  or  of  the  mesne  6onv)eyances  firom  the.  original 
grantee  to  them.  No  title  has  been  exhibited  by  the  defendant ; 
but  having  acquired  the  possession,  he  has  rested  his  defence 
on  the  single  ground  of  denyiitg  the  validity  of  the  grant, 
which  lies  at  the  foundation  of  the  plaintiffs'  title;  and  this 
objection  is  confined  to  the  single  point,  that  the  authority- 
of  the  Spanish  government,  from  which  that  grant  emanated, 
had  terminated  within  the  district  of  country,  the  boundaries 
of  which  hav«  been  indicated,  anterior  to  the  date  of  the 
grant 

The' grant  bears  date  in  the  years  1804  and  1805,  and  it 
is  contended  that,  by  the  treaty  of  St  Ildefonso  between 
Spain  and  France  in  the  year  }S00,  and  the  treaty  between 


JANUARY  TERM  l629.  267 


[FofCer  It  Elan  w.  NtfHMa.] 

Franee  and  the  United  States,  of  April  30, 1803,  the  territory 
in  question  became  vested  in  the  United  States  a^  a  com- 
poneat  part  of  Louisiana. 

Whether  such  be  the  true  interpretation^'and  effect  of 
these  treaties,  is  the  first. question  presented  for  Considera- 
tion, h  is  a  question  which  has  for  years  been  dipiomatti- 
cally  discussed  between  the  governments  of  Spain  and  the 
Uiiited  States;  and  now  conies  before  this  Court  to  be  finally 
settliyl  judicially. 

Much  of  the  history  of  the  early  settlements  of  the  terri- 
toqr  in  question^  and  the  grounds  upon  which  the  claims  of 
England,  France  and  Spain  rested,  were  .presented  and  dis- 
cussed in  the  cases  of  Henderson  ios.  Poindezter,  12  Wheat. 
530,  and  HarcouH's  lessee  iw.  Gaillard. 

It  may  however  be  proper  to  ^remind  tfa&  Court,  that  in 
point  of  fact,  it  appears  that  the  earliest  actual  settlement 
made  by  the  French  in  this  district,  was  made  under  Dlber- 
villoy  at  Dauphin  island  in  the  year  1699;  and  that  at  that 
period,  and  for  some  years  previous,  the  English  had  formed 
settleiuents  between  the  Mobile  and  the'Mississippt,  4  JV. 
^m.  Use.  ^3^6,  A'.S.  Anderson's  History  of  Commerce,  Vol. 
UI.  196,fixesitat  169S.  On  the  30th  of  June  1577,CharIes  II. 
made  his  second  grant  to  the  earl  of  darendon-  i^nd  others, 
wliich  included  this  territory.  1  L.  U.  5. 465.  lAund  Lotos, 
81. 

The  grant  from  Louis  XIV.  to  Crouzat,  bears  date  Sep- 
tember 14th,  1712,  thirtyrfive  years  subsequent  to  the  Eng- 
lish patent;  and  it  sets  forth  that  the  original  possession  was 
taken  of  the  territory  in  1683,  which  is  six  years  subsequent 
to  the  English  grant.  It  may  be  remarked,  however,  that 
the  possession  to  which  allusion  is  made,  was  nothing  more 
than  a  transient  and  rapid  passage  down  the  Mississippi,  and 
vsgue  as  it  was,  in  point  of  fact  did  not  extend  beyond  the 
banks  of  the  river. 

This  grant  to  Crouzat  seems  to  have  been  generally  con- 
sidered as  comprehending  this  debatable  ground,  but  appa- 
rently without  much  reason^  It  distinctly  limits  the  eastern 
extent  by  the  lands  of  the  English  Carolina:  and  not  only 
the  grant  of  the  Carolina,  but  the  actual  settlements  under  it 
Vol.  II.-r2  H 
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extendM  much  to  the  westward  of  the  line  to  which  France 
sobsequenCly  claimed  to  extend  the  eastern  boundarj  of 
Louisiana. 

The  irreconctleable  claims  of  England  and  France,  in  re- 
ference to  the. extent  of  their  American  possessions,  gave 
rise  to  many  and  bloody  controversies ;  and  particularly  to 
the  war  of  1756.  Numerous  discussions  took  place  between 
the  two  crowns  upon  this  subject,  which  it  will  be  unnec^- 
sary  to  ex&mine  earlier  than  the  war  which  terminated  in 
tfaeiir  adjustment  and  settlementi  I41  the  negotiations  which 
preceded  the  treaty  of  1763,  which  are  stated  in  3  /enMmoii, 
1 174,  it  seems  that  France  preferred  her  claim  as  far  as  the 
Perdido;  and  the  answer  of  the  British  government  to  this 
claim  will  be  found  in  rta  reply  to  the  French  uhimatum, 
September  Ist,  1762,  sec.  2.  3  JefiMntOfi,  H8.  It  was 
deemed  utterly  inadmissible^  because  it  would  comprise  ex- 
tensive countries  and  numerous  pations  of  Indians,  who  have 
always  been  reputed  to  be  under  the  protection  of  the  king. 

This  Court,  in  Jbbnaon  iw.  Mlntosh,  8  fVheai.  581,  has 
remarked,  in  reference  to  the  controversies  between  France 
and  Spain  in  relation  to  this  same  district  of  country,  that 
**  the  contests  between  the  cabinets  of  Versailles  and  Madrid 
respecting  the  territory  on  the  northern  coast  of  the  gulf  of 
Mexico  were  fierce  and  bloody,  and  continued  until  the 
establishment  of  a  Bourbon  on  the  throne  of  Spain,  produced 
such  amicable  dispositions  in  the  two  crowns,  as  to  suspend 
or  terminate  them."  And  after  giving  a  summary  of  those 
which  occurred  between  France  and  England,  it  is  observed 
that  "  these  conflicting  claims  product  a  long  and  bloody 
war,  which  .terminated  by  the  coiiquest  of  the  whole  country 
east  of  the  Mississippi. -' 

Pending  that  war,  in  which  Spain  had  been  indaced.^o 
take  part  with  France,  the  celebrated  treaty  was  concluded 
between  these  two  powers,  which  is  entitled  to  notice  in  the 
present  investigation.  It  wa.'^  styled  ^^  Pacto  de  Familia,** 
or,  **  Parte  de  Famille;"  and  is  usually  known  in  England 
and  the  United  States,  under  ;he  appellation  of  the  "  Family 
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Compact"   1 1  was  signed  August  1 5, 1 76 1 ;  ratified  by  Fraoce 
August  21,  1761 ;  and  by  Spain,  August  2b,  1761(a)* 

The  4th  article  embraces  the  great  object  of  the  treaty, 
*^  qui  attaque  line  couroqne,  attaque  Pautre;"  and  the  18th, 
carryipg  it  out.  into  detail,  provides  that,  ^'en  conformitti  de 
ce  principe  et  de  Tengagement  contract^  en  consequence, 
leur  majesty  tres  chretienne  et  catholique,  sonc  conyenues 
que  lorsqu'ils  s'agira  de  terminer  par  lapaix  lagubrre^u'ils 
auront  soutenue  en  commun,  elles  compenseront  les  a?an- 
tages  que  Tune  des  deux  puissances  pourroit  avoir  eus,  avec 
les  partes  que  Vautre.auroit  pu  faire ;  de  maniire  que  sur  les 
conditions  de  la  paix,  ainsi  que  sur  les  operations  de  la 
guerre ;  les  deux  (nonarchies  de  France  et  de  TEspagne,  dans 
toute  r^tendue  deieur  domination,  seront  regard^  et  agiront 
si  elles  ne  formoieut  qu'une  seule  et  meme  puissance.''  This 
provision  is  necessary,  to  enable  us  to  comprehend  with  pre^ 
cision,  the  motives  which  induced,  and  .the  Constructiop 
which  is  to  be  given  to  aubsequent  acts; 

The  preliminary  articles  of  the  treaty  of  peace,  between 
Gveat  Britain,  France,  and  Spain,  were  signed  November 
3d,  1762.  ,  On  the  same  day^  another  treaty  was  executed 
between  France  and  Spain,  originating  in,  and  designed  to 
fulfil  the  stipulations  of  the  18th  article  .of  the  famijf  com- 
pact. Roch;  in.  his  Trait^s  de  Paix(&),  furnishes  thto  follow- 
ing statement  of  it.  '*  La  NouveKe  Orleans,  avsc  la  Lau^ 
sianfit  situie  a  Fauest  du  Jleuv^  Mississippi^  fut  cedte  auj( 
Espagnols,  par  une  convention  secret^  entre  les  deux  cours 
de  Versailles  et  de  Madrid,  signie  le  3  de  Novembi;e  1762|, 
etqui  n'a  jamais  eti  imprimie.  Cette  cession  avoit  peur 
motif  de  dedommager  I'Espagne  de  la  Floride,  qu'elle  aban- 
donnoit  a  I'Angleterre  par  la  traite  des  preliminaires  de  Paris, 
signto  le  m£me  JQur.  Les  habitans  Francois  de  la  Loui- 
siana n'eurcQt  connoissance  de  cette  cession  que  )e  21 
Avril  1764.  lis  addresserent  a  le  sujet  a  la  cour  de  Franca 
les  plui  vivos  reclamations,  qui  n'empecberent  pas  les  Es« 

(a)  1  CoUeceian  dt  TVatadoa,  116.  Marten'$  Reeueil  d$»  Vraiii$,  Tom.  I.  p 
1.    SJ(mk.  to. 

(b)  Tom.  IIL  p.  109. 
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psgDoU  de  prendre  possession  de  cette  colonie  le  18  Aoat 
1769.'* 

This  cession  then  grew  out  of  the  provisions  of  the  preli- 
minary treaty  of  the  sameLdate,  and  was  designed  to  com- 
pensate Spain  for  the  loss  of  Florida.  It  must  be  construed 
subordinately  to  that  general  treaty,  and  cannot  modify  or 
control  its  provisions. 

Keeping  these  .considerations  in  view,  we  may  proceed  to 
examine  the  preliminary  treaties  of  the  same  date,  Whibh  were 
finally  consummated  by  the  definitive  treaty  of  February  10, 
1763(a).  The  first  fourteen  articles  relate  to  France  and 
Great  Britain :  the  six  succeeding  to  Great  Britain,  her  ally 
Portugal,  and  Spain.  Thefith  article  establishes  the  bounda- 
ries between  the  English  and  French  possessions,  in*  the 
Dieighbourhood  of  the  Mississippi^  and  so  far  as  is  material 
to  this  case,  in  the  following  words :  "  Ttfe  confines  between 
the  dominions  of  Great  Britain  and  Spain,  on  the  continent 
of  North  America,  shall  -be  irrevocably  fixed  by  a  line  drawn 
along  the  middle  of  the  rivef  Mississippi,  to  its  source,  as  far 
as  the  river  Iberville ;' and  from  thence,  by  a  line  draw  a 
along  the  middle  of  this  river,  and  of  the  hkea  Maurepas  and 
Pontchartrain  to  the  sea ;  and  to  this  purpose  the  most  chris- 
tian king  cedes  in  fiill  right,  and  guaranties  to  his  Britannic, 
majesty  the  river  and  port  of  Mobile,  and  every  thing  which 
he  possesses- on  the  left  side  of  the  river  Mississippi;  except 
the  town  of  New  Orleans,  and  the  island  on  which  it  is  situ- 
ated, which  shall  remain  to  France."  By  the  19th  article, 
"  his  catholic  majesty  cedes  and  guaranties,  in  full  right, 
to  his  Britannic  majesty,  all  that  Spain  possesses  on  the  east 
or  the  south  east  of  the  river  Mississippi." - 

A  reasofiable  interpretation  of  these  two  treaties  seems  to 
conclude  this  question.  Each  party  had  been,  nearly  fi'om 
the  commencement  of  the  century,  claiming  an  almost  inter- 
minable extent  of  territory ;  their  claims  were  bringing  them 
•into  constant  collision  with  each  other ;  these  collisions  had 
engendered  the  war  which  was  about  to  be  terminated.  The 
parties  had  agreed,  that  their  relative  rights  should  be  defini- 

(a)  CoUeeciend€jyatadoi,l46.    ZMarten,!!.    8 .AmMnt, IS6. 
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tivelv  and  irrevocably  adjusted,  and  natural  boundaries  were 
agcted  upon,  wMch  it  was  supposed  would  preclude  all  fu- 
ture difficultj.  England  had  been  triumphant  in  the  con- 
flict ;  she  had  attained  the  objectr  for  which  she  had-  com- 
menced and  bad  continued bostilities.  During  the  negotiations 
for  peace,  she  had  avowed  her  determination.  3  JenJfctiut, 
1 17.  ^'  The  limits  of  Canada  with  regard  to  Louisiana  shall 
be  clearly  apd  firmly  established,  as  well  as  those  of  Loui- 
siana and  Virginia;  in  such  master,  that  after  the  conclusion 
of  peace  there  may  be  no  more  difficulties  between  the  two 
nations  with  respect  to  the  comtruction  of  the  limits  with 
regard  to  Louisiana,  whether  with  respect  to  Canada  or  the 
other  possessions  of  England.''  In  accomplishing  this  de- 
sigui  France  relinquished  the  pretensions  upon  which  ^e 
bad  before  insisted  to  ifeztend  the  limits  of  Louisiana  to  the 
eastward  of  the  Mississippi^  England  yielded  her  empty  and 
valueless,  claim,  to  carry  the  bounds  of  her  Atltotic  colonies 
to  the  Pacific ;  and  to  close  all  ground  for  future  controversy^. 
Spain  ceded  her  possessions;  and  Great  Britain  became  the 
unqofestioned  proprietor  of  all  tbe  territory  lying  to  the  east- 
ward of  the  line  designated  in  the  6th  article. 

Prance  then,  inceding  Louisiana  to  Spain,  ceded  a  coun- 
try, v^hich,  with  the  exception  of  the  island  of  Orlesins,  Jay 
azcliMiLyely  to  the  'westward  of  the  Mississippi ;  she  cedes  it 
as  Louisiana,  and  it  is  accepted  as  such.  Both  of  these 
powers  were  estopped  by  these  solemn  acts  from  contending 
that  Louisiana  embraced  the  territory  now*  the  subject  of 
consideration. 

This  treaty,  has  received  the  consideration  of  this  Court  iii 
Barcourt  vs.  Gaillard,  12  JPTAeafon,  524,  where  it  was  ob- 
served, "  the  countr/ of  Florida,  south  of  the  29tfar  degree^ 
was  a  conquest  by  Great  Britain;  and  north  of  the  29th  den 
fjree,  and  up-  the  Mississippi  was  held  as  a  part  of  her  own 
territory,  concerning  which  her  treaties  with  France  and 
Spain  only  established  a  disputed  bowkdary.^ 

After  England  had  thus  acquired  \the  title  to  Florida,  and 
had  adjusted  by  solemn  compact  the  disputes  as  to  boun- 
dary^ she  immediately  erected  these  acquisitions  into  two 
governments,  and  designated  them  by  the  pames  of  East 
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and  West  Florida;  the  boundaries  of  which  are  indicated  in 
the  proclamation  of  the  British  king  in  1763.  From  that 
period  until  after  the  United  States  acquired  Louisiana,  this 
question  was  considered  as  at  rest..  The  territory  to  the 
eastward  of  the  S^issiissiiq)!  and  the  Iberville,  the  lakes  Mau- 
repas  and  Ponichartrain;  were  uniformly  recognised  as  East 
and  West  Florida;  that  to  the  westward  of  the  same  line  as 
Louisiana 

During  the  peace  which  preceded  our  revolutionary  war, 
no  question,  or  grouad  for  question,  existed.  .  About  the  year 
1761,  Spain  acquired  by  conquest  possession  of  West  Flo* 
rida,  which  she  retained  under  that  name,  not  as  part  of 
Louisiana  which  then  belonged  to  her,  but  as  a  territory 
which.she  had  acquired  by  conquest  from  England  the  lawiiil. 
proprietor,  known  only  by  the  appellation  of  West  Florida. 

This  possession  thua  acquired,  was  thus  continued,  Jurs 
beUi^  until  the  termination  of  the  war.  By  the  3d  article  of  the 
"jpreliininary  treaty  of  peape,  it  was  stipulated  ihat  hiaBrt- 
tannic  majesty  should  cede  East  Florida,  add  his  Catboltc 
majesty  should  retain  West  Florida^  So  also  by  tbe^  6t|i 
article  of. the  definite  treaty  of  September  3d,  1783,  his 
Britannic  majesty  jpedes,  in  absolute  property,  to  his  Catholic 
majesty,  as  well  East  as  West  Florida,  guarantying  them* 
No  boundaries  are  n^entioned.  The  Floridasj  known  as  such 
by  both  parties  to  the  compact,  are  ceded  by. words  of  ex- 
press granU  It  is  not  an  adjustment  of  disputed  boundaries^ 
but  a  cession  of  an  absolute /md  perfect  right. 

The  treaty  of  1763,  then,  which  this  Court  has  considered 
as  merely  fixing  a  disputed  boundary,  still  continued  in  fprce. 
The  war  had  hot  affected  this  portion  of  its  stipulation!. 
^^Where  treaties  contemplate  a  permanent  arrangement  of 
territoriar  and  other  national  rights,  it  would  be  against 
every  principle  of  just  interpretation,  to  hold  them  extin- 
guished  by  the  event  of  war.''  Society,  &c.  va.  New  Haven, 
8  Wheatan,  494. 

We  may  now  briefly  review  some  of  the  leading  acts  of 
all  the  powers  concerned  in  the  treaties  of  1763  apd  1783; 
to  show  that,  uniformly  and  without  exception,  such  has  been 
their  understanding  of  these  compacts. . 
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1.  France  considered  the  cession  made  by  her  to  Spain 
as  comprehending  th^  entire  province  of  Louisiana.  The 
firet  public  intimation  of  that  cession  is  contained  in  the 
letter  of  the  French  king  to  Monsieur  L'Abbadie(a),  dated 
April  21  sty  1764.  It  commences  with  these  words:  '* Mon- 
sieur L'Abbadie  ; — By  a  special  act  done  at  Fontainebleaa, 
November  dd,  1762,  of  my  own  will  anci  mere  motion;  havinr 
ceded  to  my  very  dear  and  best  beloved  cousin  the  king  of 
Spain  and  to  his  successors  in  full  property,  purely  andsimply, 
and  without  any  exceptions,  the  whole  couniry  known  by  the 
natne  q^  Ixmifiana,  together  with  New  Orleans  and  the 
island  on  which  the  said  city  is  situatedf  and  by  another  act 
done  at  the  Escurial,  November  IStb  in  the  same  year,  his 
catholic  majesty  having  accepted  the  cession  of  the  said 
country  of  Louisiana,  and  the  city  and  island  of  New  Orleans, 
dErC.'^  This  contemporaneous  exposition  of  both  parties  to 
the  treaty,  before  any  other  interests  or  rights  had  interyened^ 
is  entitled  to  grave  consideration. 

,  S.  So  in  regard  to  £lpain.  She  had  previously,  as  had 
England,  endeavoured  to  confine  French  Louisiana  to  the 
western  shore  of  the  river;  she  had  accepted  a  cession  of 
that  territory  as  comprehending  *<  the  whole  of  Louisiana," 
and  from  that  period  to  the  present  has  always  so  esteemed 
it..  After  she  obtained  possession  of  her  newly  acquirefl 
territory,  she  continued  to  hold  it  under  the  same  name  by 
the  same  limits.  When  by  the.  treaty  of  1783,  she  acquired 
the  Floridas  from  England;  it  was  under  a  new  and  distinct 
title,  wholly  independent  of  that  by  which  she  held  Louisi- 
ana. '  The  treaty,  designates  it  as  East  and  West  Florida. 
In  all  the  subsequent  controversies  between  Spain  and  the' 
United  States  the  same  names  are  preserved.  To  many 
purpose*  it  was  a  distinct  government  from  that  of  Louisi- 
ana, though  both  belonged  to  the  same  monarch:  it  was 
sometimes  a  dependency  upon  Cuba(b) ;  and  when  annexed, 
as  it  appears  occaj^  onallv  to  have  been,  to  the  government 

(a)  1  Litw$  of  United  Statet,  442. 
ih)  Und  Law.  46. 
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of  Louisiana,  the  eiecutive  magistrate  was  styled  the  gover- 
nor of  Louisiana  and  of  West  Florida. 

In  the  treaty  of  October  27,  1795,  between  Spain  and 
the  United  States,  the  same  distinction  is  recognised  and 
retained.  The  2d  article  thus  •  declares :  'Mhe  southern 
boundary  of  the  United  States,  which  divides  their  territory 
from  the  Spanish  colonies  of  East  and  West  Florida,  shall 
be  designated  by  a  line  beginning  on  the  river  Mississippi, 
dto."  Art.  4th,  '<  It  is  likewise  agreed  that  the  western 
boondary  of  the  United  States,  which  separates  them  from 
the  SpaniBh  colony  of  Louisiana^  is  in  tbe  middle  of  the 
channel  or  bed  of  the  river  Mississippi,*  from  the  noi:them 
boundary  of  the  said  states  to  the  thirty  first  degree  of  lati- 
tude north  of  the  equator."  The  5th  article  is  to  the  same 
purport. 

Subsequently  to  the  transfer  of  Louisiana  to  the  United 
States,  Spain  has  uniformly  asserted  the  same  principles; 
and  has  protested,  in  the  most  decided  terms,  against  the 
pretensions  of  the  American  ^government,  to  extend  their 
purchase  to  the  Perdido.  Governor  Folch's  letter  to  go- 
vernor Claiborne,  dated  Pensacola,  May  1,  1804,  assumes 
the  ground  which  has  been  uniformly  maintained  through- 
out the  diplomatic  discussions  of  this  question. 

3.  It  is  scarcely  necessary  to  recapitulate  the  various  acts 
of  Great  Britain,  by  which  she  manifested  and  maintained 
her  right  to  restrict  the  limits  of  Louisiana  to  the  western 
sbote  of  the  Mississippi.  Long  before  the  treaty  of  1763, 
this  had  been  a  fruitful  source  of  discord  between  herself 
and  France.  The  war  of  1756  had  grown  out  of  the  at- 
tempt by  the  latter  to  extend  her  two  colonies  of  Canada 
and  Louisiana(a)w  The  grounds  assumed  by  her  in  her  sub- 
sequent negotiations,  and  the  manner  in  which,  she  suc- 
ceeded in  establishing  them,  have  been  already  considered. 

4.  In  this  controversy,  conducted* in  an  American  tribu- 
nal, it  may  well  be  deemed  important  to  ascertain  the  views 
which  have  been  taken  and  acted  upon  by  our  own  govern- 
ment: and  the  result  of  this  inquiry  will  show,  that  the 

(a)  1  JliarBk.  Wash.  972.  883. 
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United  States  have  been  as  distinct  as  any  nation,  in  assert- 
ing tbe  principles  for  which  the  plaintiffs  in  error  contend. 
As  early  as  the  year  1779  the;$i|iportance  of  this  question 
was  perceived.  In  the  instructions  ^hen  framed  for  Mr  Jay, 
to  conduct  the  negotiations  with  Spain  which  were  entrust- 
ed to  his  charge,^  there  is  a  distinct  recognition  of  the  Flo- 
ridas,  and  an  implied  one  of  their  extending  to  the  Missis- 
sippi(a).  In  the  following  year  congress  prepared  a  state- 
ment of  the  claim  of  tbe  United  States  to  the  western  ^ 
country  as  far  as  the  river  Mississippi(&),  in  which  the  sub- 
ject is  discussed,  and  the  points  liow  insisted  upon  strongly 
urg^.  The  minister  was  instructed  <*  to  insist  npon  the 
navigation  of  the  Mississippi  for  the  citizens  of  the  United 
States,  in  common  with  the  subjects  of  his  catholic  majesty, 
as  also  on  a  free  port  or  ports  below  the  northern  limit  of 
West  Florida.*'  Reference  is  made  to  the  treaty  ^f  1763, 
as  having  fixed  the  river  Mississippi  as  the  boundary  be- 
tween the  United  States  and  the  Spanish  settlements;  and 
it  is  strongly  urged,  that  the  United  States  are  entitled  to 
the  benefit  of  the  cession  made  by  Spain  to  Great  Britain. 
In  1791)  the  secretary  of  state  made  a  report  on  the  subjects 
of  controversy  between  the  two  governments,  in  the  course 
of  wJiich  these  matters  are  again  considered  and  pressed(c). 
**  Our  right  \o  navigate  the  Mississippi,  from  its  source  to 
where  our  southern  boundary  strikes  it,  is  not  questioned. 
It  is  firom  that  point  downwards  only,  that  the  exclusive 
navigation  is  claimed  by  Spain ;  that  is  to  say,  where  she 
holds,  the  country  on  both  sides,  to  wit,  Louisiana  on  the 
west,  and  Florida  on  the  east."  Again,  "  Florida  was  ceded 
by  ^;>ain,  (by  the  treaty  of  1763^)  and  its  extent  westwardly 
was  fixed  to  the  lakes  Pontchartrain  and  Maurepas  and  the 
river  Mississippi."  <^  We  had  a  comnjon  right  of  navigation 
in  the  part  of  the  river  between  Florida,  the  island  of  Or- 
leans, and  the  western  bank."  **  If  we  appeal  to  the  law  of 
nature  and  nations,  as  expressed  by  writers  on  .the  sub- 
ject, it  is  agreed  by  them,  that  were  the  river,  where  it 


{a)2Pitk.  Hiii.  611.  (6)  2  Pitk.  Hut,  512. 

(t)  I  DipUm.  qfthe  UmUd  StaUi,  286. 
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passes  between  Florida  and  Louisiana  the  exclusire  right  of 
Spain/'  &c. 

Reference  has  been  already  made  to  the  provisions  of  the 
treaty  of  1705,  as  conclusive  upon  both  governments;  and 
it  may  be  added,  that  in  the  negotiations  which  preceded 
that  treaty^  as  well  as  in  the  measures  of  both  nations  in 
carrying  its  stipulations  into  execution,  by  running  the  line 
agreed  upon,  We&t  Florida,  as  belonging  to  Spain,  is  uni- 
formly considered  as  extending  to  the  Mississippi,  ami 
Louisiana  as  confined  to  the  western  side  of  the  line  desig- 
nated in  .the  treaty  of  17  03. 

It  thus'  appears,  that  from  the  earliest  periods  of  colonial 
history.  Great  Britain  and  Spain  had  insisted  that  Louisiana 
did  not  extend  eastwardly  beyond  the .  Mississippi ;  thai 
France  finally  yielded  her  pretensions  by  the  treaty  oCl763; 
and  that  from  that  period  this  question  had  been  considered 
as  settled  and  at  rest,  nqt^nly  by  all  |h^  parties  to  that 
compact,  but  especially  by  the  United  States. 

The  next  important  document  to  be  examined  is  the  treaty 
of  St  Ildefonso,  of  October  Ist,  1800,  between  Spain  and 
France.  One  article  of  this  treaty  alone  has  been  commu- 
nicated to  the  public,  and  that  will  be  found  recited  in.  the 
treaty  between  France  and  the  United  States,  of  April  30tb, 
1803(0),  the  first  article  of  which  is  in  these  words, ''  where- 
as by  the  arti_cle  the  third  of  the  treaty  concluded  at  St  Il- 
defonso the  9th  Vindemiare,  an.  9,  (Ist  October  ISOO,}  &g. 
it  was  agreed  as  follows :  *  his  catholic  majesty  promises 
and  engages  on  his  part  to  retrocede  to  tlie  French  Repub- 
lic, &c.  &c.  the  colony  or  province  of  Louisiana,  with  th^ 
sftme  extent  ir  now  has  in-  the  hands  of  Spain,  tind  that  it 
bad  when  France  possessed  it,  and  such  as  it  should  be 
(telle  qu'elle  doit  etre)  after  the  treaties  subsequently  en- 
tered into  between  Spain  and  other  states.'  And  whereas  in 
pursuance  of  the  treaty  and  particularly  of  the  third  article 
the  French  Republic  has  an  incontestable  right  to  the  do- 
main and  to  the  possession  of  the  said  territory ;  the  first 
consul  pf  the  French  Republic  desiring  to  give  to  the  United 

.  o)  Land  Latot,  42.    1  Laws  U.  StaUi,  184. 
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States  a  strong  proof  of  his  friendship,  doth  hereby  code  to 
the  said  United  States  ii^  the  name  of  the  French' Republic, 
forever  and  in  full  sovereignty  the  said  territory  with  all  its 
rights  and  appurtenances,  as  fully  and  in  the  same  manner 
as  they  have  been  acquired  by  the  French  Republic,  in  vir- 
tue of  the  above  mentioned  treaty  concluded  with  his  cath- 
olic majesty  •*' 

It  will  not  be  pretended  that  this  language  is  free  frbm 
ambiguity ;  and  the  probability  ii9,  from  an  anecdote  related 
by  one  of  the  negotiators  Barb£  Marbois,  in  his  recent  work 
on  the  subject  of  Louisiana,  that  it  was  not  accidental.  It 
is  now  contended  that  this  article  reopens  all  the  questions 
settled  by  (he  treaty  of  1763,  and  acquiesced  in  by  all  par- 
ties firom  that  period.  Louisiana'  's  no  longer  confined 
within  the  limits  there  prescribed,  and  Florida  i^  to  be  re- 
duced down  to  what  France  and  England  had  before  insisted 
was  properly  included  within  that  name. 

It  will  be  remarked  that  France  cedes  to  the  United 
Stated  what  Spain  had  retroceded  to  her,  upon  the  same 
conditions  and  subject  to  the  same  stipulations  which  were 
contained  in  the  treaty  of  St  Ildefohso.  To  that  treaty  re- 
ference must  therefore  be  had  to  ascertain  the  extent  of  this 
cession.  The  term  retrocede  would  seem  to  limit  it  to  what 
had  been  before  ceded  ;  such  is  the  natural  and  most  obvious 
signification  of  the  term.  In  this  sense  it  is  used  by  this 
Court  in  Johnson  va,  M'Intosh,  8  Wheaton^  584,  where  it  is 
said,  ^'  France  ceded  Louisiana  to  Spain,  and  Spain  has  since 
retroceded  the  same  country  to  France.  At  the  time  both 
of  its  cession  and  and  retrocession,  &c.'' 

But  it  was  the  province  of  Louisiana :  was  it  ceded  as 
.France  claimed  it  prior  to  1763,  with  an  extension  of  limits 
dictated  by  political  ambition  and  future  aspirations,  rather 
than  by,actual  occupancy  ;  with  vague  and  undefined  boun- 
daries, which  had  been  contested  by  Spain  in  one  quarter 
and  by  England  throughout  nearly  their  whole  extent,  or 
with  the  boundaries  solemnly  and  deliberately  settled  and 
recognised'  by  tieaty,  the  concurrent  act  of  all  the  parties 
interested  7  Was  it  that  Louisiana  which  an  atobitioiis  mo-, 
narch  claimed  to  extend  so  far  to  the  north  and  east  as  to  be 
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intimately  conoectad  with  the  Canadat^  and  to  confine  the 
English  poisessions  between  the  ocean  and  the  Alleghanjr ; 
or  such  as  it  was 'admitted  to  be  when  these  lofty  preten* 
sions  were  abandoned,  and  its  limits  clearly  and  for  the  first 
time  defined  f  Had  the  subsequent  transfer  to  the  United 
States  never  l>een  made,  our  interest  atad  our  policy  would 
have  dictated  an  answer  to  these  interrogatories,  which 
reason  would  have  sanctioned,  and  which  argument  would 
have  confirmed. .  We  never  for  a  moment  should  have 
yielded  to  a  pretension  which  went  to  unsettle  our  western 
boundary  and  title  throughout  the  whole  extent  of  the  Ohio 
and  Mississippi.  But  the  whole  character  of  the  controversy 
was  changed  by  our  acquiring  a  new  interest ;  and  wd,  by 
virtue  of  the  cession  of  Louisiana  to  us,  claimed  to  the  fiili 
extent  of  the  wildest  pretensions  of  France  when  in  the  ple- 
nitude of  her  power ;  pretensioqs  obsolete,  unwarranted,  and 
long  since  formally  surrendered. 

But  these  several  forms  of  specification  are  annexed  to  the 
terms  of  cession,  and  these  specifications,  it  is  submitted, 
were  introduced  with  a  view  to  limit  and  restrict^  not  to 
extend  the  generality  of  the  previous  language.  1.  With 
the- same  extent  that  it  now  has  in  the  hands  of  Spain.  2. 
And  that  it  had  when  France  possessed  it.  3.  And  such  as 
it  ought  to  be  after  the  treaties  subsequently  entered  into 
between  Spain  and  other  countries.  Such  is  the  language 
of  the  treaty  of  St  Ildefonso,  to  which  the.  United  States  was 
no  party. 

1.  With  the  same  extent  that  it  now  has  in' the  hands  of 
Spain.  We  have  seen  that  Spain  from  a  very  early  period 
f esisted  the  extension  of  Louisiana  to  the  eastward  of  the 
Mississippi :  that  she  was  a  party  to  the  treaty  of  1763,  with 
England,  then  owning  the  FForidafl/,  which  in  this  country 
has  been*  judicially  and  diplomatically  considered  as  fixing 
the  limits  of  that  colony.  She  had  acquired  possession  of 
Louisiana,  in  1769, — of  the  whole  country  haying  that  appel- 
lation ;  but  still,  with  ihe  boundaries  which  had  been  settled. 
When  she  acquireji  the  Floridas  in  1783,  no  change  of  limits 
was  introduced.  In  her  treaty  with  the  United  States,  in 
1795,  they  are  recognised  by  both  parties  as  still  subsisting. 
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When  then  did  Spain  possess  the  territory  in  question^  under 
the  name  of  Louisiana?  Never.  The  first  specification 
then  foils  our  opponents ;  and  these  three  clauses  must  be 
considered  as  cumulative  and  concurrent ;  all  must  be  com- 
plied with. 

2.  That  ithad  when  France  possessedit.  What  period  is  re- 
ferred to  ?  Did  it  mean  at  the  period  when  the  enterprising  La 
Salle  first  descended  the  Mississippi,  which  the  French  con- 
sidered the  first  possession  $  or  when  a  few  adventurers  endea- 
voured to  establish  a  settlement  at  Bilozi,  which  was  speedily 
abandoned;  or  when  her  restless  monarch,  stretching  his  in- 
fluence firom  the  northern  lakes  to  the  Gulf  of  Mexico,  was 
labouring  to  effectuate  his  gigantic  project  of  attaining  the 
ascendancy  over  the  entire  continent  f  Or,  was  that  period 
referred  to,  when  compelled  to  surrender  these  lofty  preten- 
sions, she  compromised  with  her  opponents,  and  fixed  irre- 
vocably the  bounds  of  her  American  dominions  ?  Unques- 
tionably, the  latter.  Such  were  the  limits  fixted  by  all  the 
parties  in  interest,  in  1762, 1763.  It  has  been  objected  that 
France  never  did  possess  Louisiana  to  this  limited  extent ; 
that  she  ceded  it  to  Spain  on  the  same  day  on  which  the  pre- 
liminaries were  signed,  and  consequently  never  had  any  title 
to  the  country  with  these  defined  boundaries.  But  the  ces- 
sion to  Spain  was  made  by  a  secret  treaty,  which  has  never 
to  this  day  been  published  to  the  world,  and  which  was  not 
known  to  be  in  existence  until  April  1764,  nor  carried  into 
execution  by  the  transfer  of  possession,  until  August  1769. 
From  the  autumn  of  1762  until  August  1769,  a  period  of 
near  seven  years,  France  was  in  possession  of  Louisiana, 
with  these  ascertained  acid  settled  limits;  and  ^t  no  other 
period  of  time  were  the  bounds  either  of  her  settlements  or 
her  claims  defined,  even  by  herself.  To  this  period  then, 
this  clause  of  the  treaty  must  have  had  reference,  and  this 
construction,  and  this  alone,  will  reconcile  the  different 
clauses  with  each  other ;  with  what  is  reasonable,  or  what  is 
honest. 

3.  Such  as  it  ought  to  be  after,  the  treaties  subsequently 
entered  into  Detween  Spain  and  other  countries.  It  may 
well  be  doubted  whether  this  phrase  has,  or  was  intended  to 
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bare  anj  reference  to  the  subject  pflboundary.  It  may  more 
reasonably  be  understood  to  look  to  those  stipulations  which 
Spain  had  made  with  other  nations,  particularly  with  the 
United  States ;  conceding  to  us  the  free  navigation  of  the 
Mississippi,  and  a  right  of  deposit  at  New  Orleans. 

If,  however,  it  be  considered  ^s  referring  to  the  subject  of 
boundary,  what  construction  can  it  receive  9  Subsequently 
to  the  possession  of  France,  Spain  had  entered  into  but  two 
treaties  which  can  in  any  manner  affect  the  question  :  That 
of  1783,  in  which  Great  Britain  ceded  the  Floridas  to  her, 
by  virtue  of  which  in  hei;  negotiations  with  the  United  States 
she  claimed  to  carry  her  fights  up  the  Mississippi,  as  far 
north  as  the  mouth  of  the  Ydroo ;  but  never  urged,  as  the 
proprietor  of  Louisiana,  any  rights  to  the  eastward  of  the 
Mississippi.  The  treaty  of  1795,  already  cited,  was  the  se- 
cond treaty  which  Spain  had  made,  and  that,  as  has  been 
shown,  expressly  recognises  the  Mississippi  as  the  common 
boundary  of  Louisiana  and  West  Florida. 

With  these  three  clauses  of  description,  of  limitation,  not 
of  enlargement,  was  this  territory  ceded  to  France  in  1800. 
Should  doubts  still  exist  as  to  its  extent,  it  is  reasonable  that 
#e  should  be  allowed  to  remove  th.em,  by  reference  to  the 
contemporaneous  acts  of  all  parties.  The  treaty  of  St  Ilde- 
fonso  appears  to  have  been  signed  on  the  1st  of  October  1800* 
The  diplomatic  history  of  our  own  government  shows  that 
the  negotiations  with  France,  which  terminated  by  our  ac- 
quisition of  Louisiana,  commenced  in  January  1^3^  a>«d  that 
.the  result  was  not  known  in  the  ceded  country  un-v'l  a  iate 
period  in  that  year.  The  royal  order  from  the  king  of  Spain 
fer  the  delivery  to  France^  was  issued  at  Barcelona,  October 
16,  1802.  It  directs  the  delivery  to  be  made  to  general 
Victor  or  other  officer  authorised  by  the  French  republic; 
and  he  is  to  be  put  in  possession  of  '*  the  colony  of  Louisiana, 
and  its  dependencies,  as  also  of  the  city  and  island  of  New 
Orleans,  with  the  same  extent  that  it  now  has,  that  U  had  in 
Hu  hands  of  France  when  she  ceded  U  to  my  royal  crown^ 
and  such  as  it  ought  to  be  after  the  treaties,  d^c.*^  On  the 
18th  of  May  1803,  Don  Manuel  de  Salcedo,  the  governor  of 
the  orovinces  of  Louisiana  and  West  Florida,  and  the  Mar- 
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qais  4e  Cam  Calvo,  who  were  the  tcommissioDenr  to  deliver 
the  possession  to  the  French  authorities ;  issued  their  pro- 
clamatioo  announcing  the  fact  of  cession,  and  that  thie  treatj 
was  to  be  '*  executed  in  the  same  terms  that  France  ceded 
it  to  his  majesty,  in  virtue  of  which  the  limits  on  both  shores 
of  the  river  St  Louis  or  Mississippi,  shall  remain  as  they, 
were  irrevocably  fixed  by  the  7th  article  of  the  definitive 
treaty  of  peace,  concluded  at  Paris  on  the  10th  of  February 
1763,  according  to  which  the  settlements  from  the  river 
Manchac  or  Iberville,  to  the  line  which  separates  the  Ame- 
rican territory  from  the  dominions  of  the  king,  are  to  remaio 
tinder  the  power  t>f  Spain,  and  annexed  to  West  Florida.'' 

The  final  act  of.  delivery  to  the  French  commissioner,  b 
dated  November  30,  1803,  and  purports  to  transfer  the  pos- 
session 'Vof  Louisiana  and  its  (^pendencies,  as  also  of  the 
city  and  island  of  New  Orleans,  to  the  same  extent  which 
they  now  possess,  and  which  they  had  in  the  hands  of  France 
when  she  ceded  them  to  the  crown  of  Spain.'*  These  three 
documents  have  recently  been  submitted  to  congress  in  a 
communication  from  the  president,  and  will  shortly  consti- 
tute a  part  of  the  history  of  the  nation.  The  two  firstj  which 
are  very  explicit,  bear  date  when  it  was  not  supposed  that 
this  country  would  have*  an  interest  in  the  subject.  They 
may  be  regarded  as  the  contemporaneous  exposition  by  both 
France  and  Spain  of  the  language  of  the  treaty  of  cession. 
No  other  power  deriving  interests,  under  them,  or  either  of 
of  them,  can  question  the  construction  which  they  have 
agreed  to  place  upon  their  own  agreement. 

But  the  United  States  did  accept  a  delivery  of  this  same 
country  as  a  full  and  complete  execution  of  the  treaty  with 
France,  and  recognized  by  the  public  act  of  their  commis-. 
sioners,  of  December  20, 1803,  th  full  performance  by  Spain 
of  the  treaty  of  St  Ildefonso,  and  by  France  of  her  engage- 
ments A  ^ibe  treaty  of  the  preceding  April.  Two  separate 
conventions  between  the  United  States  and  France  were 
executed  on  the  same  day  with  the  treaty  of  cession.  The 
first  of  these  {I  L.  U.  S.  140)  stipulates  for  the  payment  of 
the  consideration  money  for  the  purchase  of  Louisiana.  The 
second  article  of  this  convention,  and  the  third  of  the  second, 
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make  the  payracDts  to  fall  due  after  the  possewion  of  Loo- 

.  isiana  shall  be  given.  By  making  the  payments,  we  acknow- 
ledged that  France  had  fully  complied  with  the  engagements 
to  put  us  in  possession. 

The  general  principles  of  law  may  with  propriety  be  re- 
ferred to,  as  furnishing  the  best  and  safest  guides  in  the  in- 
terpretation of  public  as  well  as  private  compacts.  Both 
France  and  Spain  have  derived  their  jurisprudence  from  the 
civil  code,  and  among  all  of  them.this  general  rule  will  be 
found.  "  The  obscurities  and  uncertainties  of  obligatory 
clauses,  are  to  be  interpreted  in  favour  of  the  party  who 
obliges  himself:  and  the  obligation  must  be  restricted  to  the 
sense  which' lessens  the  obligation;  for  he  who  obliges  him- 

^^If,  does  it  as  little  as  he  can,  and  if  the  other  party  is  not 
satisfied,  he  is  bound  to  require  a  clearer  and  fuller  expla- 
nation of  the  meaning  of  the  clause(a). 

The  conclusion  then  to  which  we  are  brought  by  all  these 
different  views  of  the  subject  is  the  same;  and  it  is  confi- 
dently submitted,  that  by  no  fair  interpretation  of  the  lan- 
guage of  the  treaty  of  St  Ildefonso,  can  it  be  understood  to 
have  conveyed  to  France  any  portion  of  what  was  known 
and  occupied  as  West  Florida;  and  that  no  portion  of  it  .was 
ceded  to  the  United  States  under  the  name  of  Louisiana. 

Should  it  appear,  however,  that  we  have  misapprehended 
the  force  of  the  arguments  which  have  been  presented,  we 
claim  the  judgment  of  the  Court  upon  other  grounds; 

From  the  year  1804  the  United  States  claimed  to  give 
such  a  construction  to  the  two  treaties  that  have  been- con- 
sidered, as  would  pass  the  title  to  the  country  east  of  the 
Mississippi  as  far  as  the  Perdido.  This  claim  was,  however, 
confined  to  diplomatic  discussion ;  it  was  not  made  public, 
no  notice  of  it  was  communicated  to  the  world,  nor  was  it 
manifested  by  any  oVert  ac't  or  proceeding.  Until  the  year 
1810  nothing  was  done  to  enforce  this  claim.  During  this 
interval,  while  Spain  continued  in  (he  full  and  entire  exer- 
cise of  her  sovereign  authority  over  this  territory,  onqaes- 
tiooed,  so  far  as  the  world  could  know,  the  grant  in  question 

(a)  DmmU.  Lib.  I.  tit.  1,  Sec.  2,  No.  IS.    i  Poihier  on  OWg,  (Mn,  Bd,)  52, 
7th  fide. 
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was  concluded;  the  title  of  the  pluDtiffs  emanated  from 
this  sovereign,  de  facto*  \n  our  recent  controversy  with 
Great  Britain,  in  relation  to  the  northf  eastern  bbundary,  it 
appears  to  have  been  agreed  by  both  parties  to  be  a  funda- 
mental principle  of  public  law  and  of  common  justice,  that 
the  acts  of  a  sovereign  power  over  the  territory  which  it  has 
ceded,  are  lawful  until  possession  has  been  transferred(iii). 
This  principle  has  been  recognised  by  various  acts  of  con- 
gress, which  admit  the  validity  of  grants  made  by  France 
and' Spain,  both  in  the  lower  and  upper  Louisiana,  up^to 
the  day  when,  formal  possession  was  taken  by  the  American 
authorities.  Upon  this  pridcrple  the  validity  of  this  title 
might  be  safely  placed.  It  would  be  the  height  of  injustice, 
for  the  government  of  the  United  States  to  annul  air  grants 
made  by  the  Spanish  functionaries,  during  the  time  that 
,8pain  occupied  the  country,  virtually  by  our  permission  and 
under  a  claim  of  right. 

In  the  year  1810,  after  Spain  had  become  the  scene  of 
turbulence  and  revolution,  and  the  reins  of  government 
over  her  colonies  had  dropped  from  her  hands,  when  various 
movements  were  made  in  the  Floridas,  which  threatened 
danger  and  inconvenience  to  us;  the  President  of  the  United 
States  issued  a  proclamation,  by  virtue  of  which  this  terri* 
tory  was  occupied  by  the  American  troops.  This  proclama- 
tion, dated  October  27,  1801,  (5  fVaWs  State  Papers,)  al- 
though it  asserts  the  right  of  the  United  States  to  the  terri- 
tory in  question,  represents  it  as  a  subject  of  discussion  and 
controversy  between  the  two  governments ;  places  the  act 
upon  the  ground  of  an  amicable  proceeding,  rendered  ne- 
cessary by  the  subversion  of  the  Spanish  authority ;  and  as- 
serts, that  in  the  hands  of  the  United  States  it  would  still 
continue  "  the  si!ibjec\  of  fair*  and  friendly  negotiation  and 
adjustment."  It 'did  contin«  o  the  subject  of  much  discus- 
sion, until  all  the  differenees  between  the  two  nations  were 
terminated  by  the  treaty  of  February  22,  ISI9(&).  By  the 
second  article  of  this  treaty,  his  catholic  majesty  cedes  to 


(o)  Mr  city  to  Mr  Viughtii,  Hth  Mtreh  18|8. 
(»)  iMd  Lam:  ftS. 
Vol.  II.— 2  K 
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the  United  States,  in  full  property  and  soTereignty,  all  the 
territories  which  belong  to  him,  situated  to  the  eastward  of 
the  Mississippi,  known  by  the  name  of  East  and  West  Flo- 
rida. By  the  8th  article,  all  the  grants  of  lands  made  before 
the  24th  January  1818,  'by  his  catholic  majesty,  or  by.  his 
'lawful  authorities,  in  the  said  territories  ceded  by  his  ma- 
jesty to  the  United  States,  shall  be  ratified  and  confirmed 
to  the  persons  in  possession  of  the  lands,  to  the  same  ex- 
tent that  the  same  grants  would  be  valid  if  the  territories 
had  remained  under  the  dominion  of  his  catholic  majesty." 

This  is  by  its  terms,  so  f^r  as  relates  to  these  articles,  a 
treaty  of  cession.  The  first  article  so  purports  to  tie;  the 
second  purports  to  fix  limits,  but  its  provisions  are  ex-^ 
pressly  confined  to  the  territories  west  of  the  Mississippi. 
The  preamble  sets  forth,  that  the  two  parties  have  agreed 
"  to  settle  and  terminate  all  their  difierences  and  pretensions 
by  a  treaty." 

One  of  the  most  interesting  of  these  differences  respected 
the  country  lying  between  the  Mississippi  and  the  Perdido. 
Each  party  had  pretensions  to  it;  those  pretensions  had 
been  warmly  urged ;  numerous  private  rights  were  dependent 
upon  the  decisioti  of  them.  All  these  matters  were  either 
settled  by  the  treaty,  or  they  still  remain  open.  If  settled, 
it  is  by  the  general  terms  of  cession:  they  are*  sufficiently 
'  comprehensive;  they  embrace  ^  all  the  territories  which 
belonged  to  the  king  of  Spain  eastward  of  the  Mississippi, 
known  by  the  name  of  East  and  West  Plorida." 

Had  this  territory  continued  under  the  power  of  Spain, 
had  the  United  States  not  in  1810  occupied  it  by  force  of 
*arms,  no  room  for  controversy  would  have  existed.  Can 
that  act  of  occupation,  preceded  by  the  proclamation  of 
Mr  Madison,  followed  up  by  similar  declarations,  that  it 
was  not  in  any  manner  designed  to  preclude  discussion,  but 
to  leave  the  question  of  title  for  subsequent  adjustment  un«- 
afiected  by  this  procedure;  in  any  manner  change  the  rela- 
tive rights  of  the  parties,  or  vary  the  construction  to  be  given 
to  the  treaty  of  1819  9  Nor  can  our  own  municipal  pro- 
ceedings be  resorted  to,  to  aid  in  interpret.iig  the  treaty. 
Spain  is  not  to  be  affected  by  our  legislative  or  executive  acts ; 
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and  if  any  thing  of  that  kind  is  resorted  to  for  the  purpose 
of  affecting  the  interests  of  her,  or  of  her  grantees,  this  go- 
vernment will  fftand  condemned  as  guilty  of  a  gross  breach 
of  good  faith,  and  of  a  positive  fraud  upon  the  other  con- 
tracting party. 

A  reference  to  the- correspondence  between  the  parties  to 
the  negotiation,  will  show  that  such  was  not  their  design. 
On  the.24th  October  1818,  Don  Onis,  the  Spanish  minister, 
communicated  to  Mr  Adams,  the  American  se<iretary  of 
state,  his  project  for  this  jstipulation  in  the  treaty,  and  he 
proposed  to  cede,  *'in  fuir  property  and  sovereignty, ,  the 
provinces  of  East  and  West  Florida,  with  all  their  towns  and 
forts,  such  as  they  were  ceded  by  Great  Britain  in  1783, 
&c."  The  answer  of  Mr  Adams  to  this  communication  is 
not  published  among  the  documents  transmitted  to  congress 
on  the  7th  December  1818,  but  was  afterwards  made  public. 
It  will  be  found  to  contain  the  following  explicit  language. 
**  The  uselessneds  of  any  stipula.ion  on  the  subject  of  this 
first  proposition  is  further  demonstrated  by  the  nature  of  the 
seeond,*«n  which  you  announce  your  authority  to  cede  all 
the  property  and  sovereignty  possessed  by  Spain  in  and  over 
the  Floridas.  The  effect  of  this  measure  being  necessarily 
to  remove  all  causes  of  contention  between  the  contracting 
parties  with  regard  to  the  possession  of  those  territories,  and 
to  every  thing  incidental  to  them;  it  would  be  worse  than 
superfluous  to  stipulate  for  restoring  them  to  Spain,  in  the 
very  treaty  by  which  they  are  to  be  ceded  in  full  sovereignty 
and  possession  to  the  United  States."  And  in  a  subsequent 
part  of  the  same  communicatioq,  it  is  also  said  in  reference 
to  the  stipulations  of  a  former  treaty;  *'  whatever  relates  in 
them  to  limits,  or  to  the  navigation  of  the  Mississippi,  has 
been  extinguished  by  the  cession  of  Louisiana  to  France, 
and  by  her  to  the  United  States,  with  the  exception  €f  the 
line  between  the  United  States  and  Florida,  which  will  also 
he  annulled  by  the  cession  cf  Floriday  which  you  now  pro- 
pose.^\ 

The  project  of  the  treaty  delivered  by  Don  Onis  under 
date  of  the  9th  February  1819,  and. the  counter  project  of 
Mr  Adams  on  the  J 3th. of  the  same  month,  will  be  found  in 
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th^  papers  communicated  by  the  president  to  congress  on 
the  7th  December  1819;  and  in  p.  50  of  the  same  documents 
will  be  found  the  remarks  of  M.  deVNeuville,  who  was  active 
in  his  efforts  to  bring  the  parties  to  ^  settlement.  **  It  is 
agreed  by  both  parties  that  the  article  stipulating  the  ces- 
sion of  the  Floridasy.  shall  be  so  framed  as  to  cover  the 
honour  of  both  parties,  and  prove  that  the  treaty  is  an  ami- 
cable  convention,  divested  of  all  mental  reservations,  dis- 
guise or  recrimination." 

But  the  language  of  the  treaty  would  seeAi^to  preclude  all 
possibility  of  question.  The  cession  by  the  king  of  Spain 
of  *^  all  the  territories  which  belonged  to  him,  situated  to 
the  eastward  of  the  Mississippi,  known  by  the  name  of  East 
and  West  Florida,'^  by  its  terms  embraced  the  territory  in 
question.  That  was  known  by  both  countries,  and  repeat- 
edly called  West  Florida.  In  fact  the  two  Floridas  received 
their  names  by  the  same  act  which  fixed  their  limits,  the 
proclamation  of  1763.  In  retaining  those  namfis  the  same 
boundaries  were  preserved,  and  were  never  departed  from. 
Spain  is  equally  precluded  from  gainsaying  the  words'  of 
cession,  as  the  United  Stales  firom  questioning  the  words  of 
description.  By  adopting  any  limitation,  the  treaty  would 
not  do  what  it  purported  to  do;  all  the  differences  be- 
tween the  two  nations  are  not  composed ;  all  the  terri- 
tory known  by  the  name  of  East  and  West  Florida  was  not 
ceded ;  mental  reservations  must  have  been  made ;  dis- 
guises must  have  been  assumed,  and  recriminations  must 
ensue. 

If  this  then  be  the  true  exposition  of  the  treaty,'  the  lan- 
guage of  the  8th  article  would  seem  conclusive  upon  the 
case.  That  provides  that  "  all  the  grants  of  land  made  be- 
fore the  24th  of  January  1818,  by  his  catholic  majesty  or  by 
his  lawful  authorities  in  the  said  territories,  ceded  by  his 
majesty  to  the  United  States,  shall  be  ratified  and  confirmed 
to  the  persons  in  possession  of  the  lands,  to  the  same  extent 
that  the  same  grants  would  be  valid  if  the  territories  had 
remained  under  the  dominion  of  his  catholic  majesty.'*  No 
distinction  is  made  between  that  part  of  West  Florida  which 
we  occupied  in  1810,  and  that  which  still  continued  under 
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the  authority  of  Spain.  All  are  put  upon  the  same  foot ;  all 
is  ceded ;  and  all  grants  throughout  the  whole  are  confirmed. 
In  De  la  Croix  V8.  Chamberlain,  12  Whe(U.  599,  this  Court 
remarked,  "  if  the  United  States  and  Spain  had  settled  this 
dispute  by  treaty,  before  the  United'  States  extinguished  the 
claim  of  Spain  to  the  Floridas,  the  boundary  fixed  by  such 
treaty  would  have  concluded  all  parties.  But  as  that  was 
not  done,  the  United  States  have  never,  so  far  as  we  can 
discover,  distinguished  between  the  concessions  of  land 
made  by  the  Spanish  authorities  within  the  disputed  terri- 
tory while  Spain  ^as  in  the  actual  possession  of  it,  and 
concessions  of  a  similar  character  within  the  acknowledged 
limiu." 

It  was  strenuously  insisted  injthe  court  below,  and  w&  are 
apprised  that  the  same  point  will  be  again  pressed,  that  the 
judicial  tribunals  of  the  United  States  are  precluded  from 
investigating  this  question,  and  giving  a  different  construc- 
tion to  these  treaties  from  that  which  they  have  received 
from  the  executive  and  legislative  departments  of  the  go- 
vernment. We  apprehend  that  the  question  before  the  Court 
is  one  of  a  purely  legal  kind.  In  a  recent  correspondence 
between  the  Spanish  minister  and  our  own  executive  upon 
the  subject  of  these  grants,  the  former  was  especially  re- 
ferred to  these  tribunals  as  alone  competent  to  investigate 
*  and  decide  upon  the  question  of  right.  An  American  citizen 
has  a  right  to  demand  protection  from  the  courts  of  his 
country  against  the  lawless  acts  of  the  executive,  and  the 
unconstitutional  proceedings  of  the  legislature. 

In  the  decision  of  this  question  the  plaintiffs  invoke  the 
aid  of  treaties.  They  place  their  claim  upon  the  language 
of  treaties  which  the  constitution  has  made  the- law  of  the 
land,  anii  which  cannot  be  annulled  by  the  executive,  or  by 
the  legislature. 

But  have  these  departments  of  the  government  assumed 
ground,  which  will  in  case  of  a  favourable  decision  involve 
them  in  controversy  with  the  judiciary?  We  have  endeav- 
oured throughout  the  whole  argument  to  show  that  in  every 
step  we  have  taken  we  are  sustained  by  the  executive.  We 
submit  as  conclusive  upon  the  subject  the  executive  con- 


278  SUPREME  COURT. 

[Foster  II  Elam  «f .  Neilfon.] 

structioD  of  tbe  treaty  of  1819,  in  relation  to  the  grant  made 
to  Don  Pedro  de  Vargas.  •  This  grant  included  -all  the  land 
previously  ungranted  to  the  westward  of  tbe  Perdido,  ^t  com- 
prehending all  the  waste  lands  which  belong  or  may  belong 
to  Spain,  and  are  in  dispute  or  reclamation  with  the  United 
States  according  to  the  tenor  of  treaties(a)."  This  was  one 
of  the  three  large  grants  of  which  our  government  demdnd- 
ed|  and  obtained  from  Spain,  an  express  act  nullifying  and. 
.  avoidipg  them,  as  made  in  fraud  of  the  8th  article  of  the 
treaty.  Upon  what  principle  was  this  done  unless  upon  the 
admission  that  tbe  lands  were  grantable  by  Spain,  and  that 
if  the  date  was  anterior  to  the>  period  prescribed  in  the 
treaty,'  the  concession  would  be  valid  to  pass  the  title. . 

In  reference  to  the  acts  of  congress,  it  may  well  be  ques- 
tioned, whether  any  mere  municipal  act  of  domestic  legisla^- 
tion  can  be  legitimately  appealed  to  for  the  purpose  of  aid- 
ing in  the  interpretation  of  treaties.  They  were  unknown 
to  Spain ;  she  was  in  no  manner  bound  by  them,  nor  ought 
they  to  possess  this  effect. 

'  But  it  is  by  no  means  apparent  that  any  such  language  was 
used  or  any  such  intention  entertained' by  congress.  Nearly 
all  their  legislation  on  the  subject  grew  out  of  tbe  act  of 
occupation  in  1810,  and  should  be  construed  In  subordina- 
tion to  the  language  of  the  president's  proclamation.  A 
careful  examination  of  these  acts  will  show  a.  cautious  and 
guarded  avoidance  of  this  question.'  The  act  of  March  26th 
1804(6),  sect.  1,  declares  "  that  all  that  portion  of  country 
ceded  by  France  to  the  United  States  under  the  name  of 
Louisiana,  which  lies  south  of  the  Mississippi  territory,  and 
of  an  east  and  west  line  to  commence  on  the  Mississippi 
river  at  the  33d  degree  north  latitude  and  to  extend  west  to 
the  western  boundary  of  said  cession,  shall  constitute  a  ter- 
ritory of  the  United  States  under  the  name  of  the  territory 
of  Orleans.'*  Sect.  12.  "  The  residue  of  the  province  of 
Louisiana  shall  be  called  the  district  of  Louisiana." 

The  act  of  February  20, 1811  provides  in  the  first  section, 
'^That  the  inhabitants  of  all  that  part  of  the  country  or  ter- 

J^a)  Land  Law$,72. 

[b)  8  Loan  U.  Statu,  60S. 
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titory  cected  under  the  name  of  Louisiana,  d^c.  contained 
within  the  following  limits ;"  the  first  lines  are  tg  the  west- 
ward of  the  Mississippi,  which  river  is  reached  at  the  33d  de- 
gree north  latitude ;  "thence  down  the  said  river  to  the  river 
Iberville,  and  from  thence  along  the  middle  of  the  said  river 
and  lakes  Maurepas'and  Pontchartrain,  to  the  Gulf  of  Mex- 
ico." 

The  act  of  April  8,  1812,  for  the  admission  of  the  state  of 
Louisiana  into  the  uni6n,  in  its  first  section  prescribes  the 
same  limits. 

The  act  of  April  14,  1812  is  the^  first  ^irhich  professes  to 
legislate  directly  upon  this  tract  of  country,  and  in  enlarg- 
ing the  limits  of  Louisiana,  so' as  to  embrace  a  portion  of  it, 
it  styles  it  "  tXl  that  tract  of  country  comprehended. within 
the.  following  bounds,"  no  longer  employing  the  phraseology 
iiefore  applied  to* the  undisputed  country;  *^all  that  part  of 
the  territory  or  country  ceded  under  the  name  of  Louisiana." 

The  acts  annexing  other  portions  of  this  territory  to  Mis- 
sissippi and  to  Alabama  are  equally  guarded  in  their  terms ; 
nor  am  I  aware  of  atiy  one  act  of  congress,  which  tn  precise 
and  positive  language  calls  this  country  a  part  of  that  which 
was  ceded  to  us  under  the  name  of  Louisiana. 

This  great  and  interesting  question,  which  has  heretofore 
been  discussed  diplomatically  between  the  representatives 
of  the  two  nations,  where  interests  were  involved  in  it,  upon 
grounds  of  policy  and  niLtional  interest,  is  now.  presented 
for  tlectsion  as.  a  merely  legal  question.  It  has  ceased  to  be 
a  national  controversy,  and  has  assumed  a  shape  peculiarly 
fitted  for  this  tribunal. 

l^he  ultima  ratio  legis  is  to  be  the  arbiter,  instead  of  the 
nltima  ratio  regum.  No  department  of  the  government  can 
take  exception  at  a  decision  in  favour  of  the  plaintiffs,  and 
it  is /Confidently  hoped,  that  if  the  treaties  according  to  their 
fair  construction  (the  supreme  laws  of  the  land)  by  a  just 
interpretation  can  sanction  their  title,  it  will  here  find  its 
confirmation. 

'  Mr  Jonas,  for  the  appellees. 
This  case  comes  up  for  decision  on  the  third  exception, 
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taken  by  the  respondent  in  tBe  court  below,  which  wai  i 
tained  in  that  court,  and  the  petition  of  the  appellant  there 
discussed. 

That  exception  was  as  follows : 

**  For  that  the  petitioners  do  not  set  forth  any  right  of 
recovery  of  the  land  demanded , by  them,  for  that  they  allege 
that  the  land  demanded  by  them,  lies  in  a  district  former- 
ly  called  Feliciana,  within  the  late  province  of  West  Flori- 
da, and  petitioners  claim  under,  a  grant  made  by  the  Spa- 
nish governor  of  land  situated  in  said  district,  to  the  pierson 
under  whom  they  allege  that  they  derive  title,  at  New  Or- 
leans, on  itie  2d  of  January  1804,  and  subsequeptly  confirmed 
by  the  Spanish  gOTomment ;  whereas,  all  that  section  of 
country  which  was  formerly  called  Feliciana,  was  long  be- 
fore the  alleged  date  of  said  grant,  ceded  by  the  government 
of  Spain  to  the  government  of  France,  and  by  the  govern- 
ment of  France  to  the  United  States ;  and  the  grant  afore* 
said  is  null  and  void,  and  has  no  effect  whatever,  and  the 
officers  making  the  same  had  not  then  and  there  any  right 
or  authority  so  to  do." 

The  point  then  for  the  decision  of  the  Court  is,  whether 
the  plaintiffs,  by  their  petition  and  the  documents  anneied* 
exhibit  a  prima  facie  right  and  title  to  the  lands  demanded 
by  them ;  or  according  to  the  specific  objection  made  by  the 
defendant,  had  the  Spanish  governor  of  Louisiana  any  right 
on  the  2d  of  January  1804,  at  New  Orleans,  to  make  this 
grant  to  Jayme  Jorda,  of  $40,000  arpents,  or  is  it  in  any 
way  confirmed  by.  any  laws  of  the  United  States  or  of  the 
state  of  Louisiana  ? 

This  question  i,s  to  be  solved  by  deciding  what  wove  the 
limits  or  boundaries  of  the  territory  ceded  by  Spain  to  France 
in  1800,  and  by  France  to  the  United  States  in  1303,  under 
the  name  of  Louisiana* 

The  district  of  country  within  which  the  lands  claimed 
are  situaled,  did  not  form  part  of  t^e  territory  erected  into 
a  state,  under  the  name  of  Louisiana.  This  act  passed  Fe- 
bruary 1 81 1 .  In  April  1812,  congress  passed  1m  act  enlarg- 
ing the  limits  of  the  state ;  and  the  parish  of  Feliciana,  within 
which  these  iands  are,  forms  a  part  of  this  district 
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This  hail  more  the  appearance  of  a  question  of  (act,  than 
of  law;  but  the  parties  have  treated  it  as  of  the  latter  char- 
acter^  as  resting  on  ifactsof  a  publie  and  notorious  nature,  of 
which  courts  will  take  notice  without  proof.  This  diivisions, 
districts  and  boundaries  of  a  country  are  as  much  a  matter 
of  law,  as  the  existence  of  the  goTemment,  and  of  the  Court 
itself.    Stqrkie'8  £1).  Part  III.  410  to  428.    Part  ^.  164. 

The  question  raised  seems  moreover  to  beloifg  rathea*  to 
politics  than  law;  it  rests  upon  the  construction  of  a  irsaty; 
and  of  the  construction  of  a  treaty,  as  a  general  question, 
the  goyernment  is  the  best  judge ;  and  where  the  govern* 
ment  has  decided  upon  a  line  of  construction,  there  would 
be  greai  embarrassment  and  ought  to  -exist  very  paramount 
reasons,  even  with  all  the  power  and  control  given  to  courts 
under  our  very  peculiarly  organned  federation,  Ip  warrant 
their  departure  from  the  construction  given  by  the  govern- 
ment. 

The  defendant  then  insists,  and.  it  is  th^  first  line  of  de* 
fence  which 'he  raises  against  the  attack  of  the  pl^ntifis:  ■* 

1.  That  it  has  been  long  since  settled  and  established 
by  the  government  of  the  United  Sutes,  that  the  territory  in 
question  was  ceded  by  Spain  to  France  in  1800,  by  France 
to  the  United  States  in  1803;  and  that  the  courts  of  the 
United  States.are  boimd  by  this  interpretation  of  thattreaty. 

The  ac^t  authorising  the  President  of  ttie  United' States  to 
take  possession,  or  the.  act  erecting  Louisiana  into  a  terri- 
tory, cannot  of  themselvesi  and  without  the  aid  of  extrinsic 
&cts,  decide  the  matter,  because  they  no  where  recognise 
any  specific  limits  of  Louisiana :  but  by  what  authority  other 
than  the  treaty  of  1803,  and  the  construction  contended  for 
by  the  appellee,  end  adopted  by  the  government,  was  Mo- 
bile taken  possession  of  in  1804,  and  erected  into  a  sepairate 
revenue  district,  inunediately  on  the  ratification  of  the  treaty  9 
Act  of  congress  of  34th  February  1804^  sect.  11.  Proda- 
^nuMmqf  the  PrtiUent,  27th  October  1810.    State  P^n^w^ 

Vol.  V. : 

Again,  when  in  1812  congress  annexed  this  very  territory  to 
Louisiana,  then  already  a  state,  could  any  thing  more  deci- 
sively mark  and  ascertain  the  cleaf  construction  and  inter- 
VoL,IL— 2X 
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pratation  of  congress,  that  this  district  of  coontry  was  ceded 
by  Spain  4o  France  in  1800,  and  by  Fiance  to  the  United 
States  in  1803-^an  the  courts  of  the  United  States,  after 
socb  conclusive  OTidence  of  the  acts  of  the  government,  con- 
sider the  question  as  open,  whether  this  territory  was  thus 
ceded  or  not? 

From  the  acquisition  of  Louisiana  in  1803,  to  the  period 
of  the  conclusion  of  the  treaty  with  Spain,  by  which  Florida 
was  eeded  to  the  United  States,  there  has  been  an  uninter- 
rupted series  .of  legislative  acts  affecting  the  territory,  which 
the  appellants  say  remained  the  property  of  Spain  until  the 
Florida  treaty.  Cited  acts  of  congress  2d  March  1805, 21st 
April  1806,  3d  March  1807^  3d  March  1811,  12th  Decem- 
ber 1811,25th  April  1812,  12th  and  18th  April  1814,3d 
March  1819,  11th  May  1820^  8th  May  1822,  27th  February 
1814. 

All  these  various  acts  of  congress  clearly  recognise  the 
interpretation,  that  the  territory  in  question  was  ceded  to 
the  Un  ted  States  by  the  treaty  of  Paris  in  1803;  and  the  act 
of  25th  April  ^812  legislates  on  the  subject  of  this  identi- 
eal  territory  by  ifescnp^toti,  vis.  territory  east  of  the  island 
of  Orleans,  and  west  of  the  Ferdido:  and  yet  the  positiqn 
taken  by  the  plaintiffs  in  this  case,  calls  upon  this  Court  to 
decide  that  this  territory  formed  no  part  of  the  United  States 
until  it  was  annoyed  to  it  by  the  treaty  of  Washington  of 
22d  February  1819.  Hundreds  if  not  thousands  of  certifi- 
cates have  been  issued  by  the  land  commissioners  to  indivi- 
duals under  the  acts  of  1819,  1822,  and  1825,  conferring 
titles,  as  against  the  United  States,  to  lands  lying  within 
this  territory,  and  covered  by  grants  similar  to  the  plaintiff 'k. 
The  plaintiffs  demand  that  all  this  solemn  legislation,  and 
all  these  judicial  proceedings,,  are  to  be  considered  as  so 
much  usurpation  on  the  part  of  the  government  of  the 
United  States  on  the  rights  of  his  Catholic  majetty  and  Ipis 
subjects.  It  will  surely  require  some  very  cogent  arguments, 
and  a  very  imperious  necessity  of  duty,  to  induoe  this  Court 
po  decide  in  contradiction  to  such  a  series  of  acts  of  the 
govemmefit.    The  sutes  of  Alabama  and  Missisrippi  were 
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created  in  1817,  and  tbey  also  according  to  the  doctrine, 
contended  for  by  the  plaintiffs,  were  made  up  of  large  por* 
tions  of  his  catholic  majesty's  dominlona  *  for  such  is  the 
direct  consequence  of  maintaining  that  the  territory  east 
of  the.  island  of  Orleans  -and  weist  of  the  Perdido,  was  not 
ceded  to  the  United  States  by  the  treaty  of  1803,  but  only 
by  the  treaty  of  1819.  It  is  left  to  the€ourt  to  imagine  the 
consequences  of  such  a  conclusion. 

The  question  involved  in  this  case  has  been  raised  and 
decided  in  the  slate  courts,  viz.  in  Newcombe  V9.  Skipwith, 
1  MwHn'B  BepcrtB,  151. 

The  general  principle  and  rule  of  decision,  that  courts 
follow  the  .construction  put  upon  treaties  by  their  govern- 
ments, is  laid  down  in  the  United  States  09.  Palmer,  3 
fFAaol.  610;  the  Divina  Pastora,  4  Wheat.  ^ ;  Williams  V9. 
Armroyd,  7  CrancKy  433, 434 ;  where  this  Court  expressly  de? 
chures,  that  it  follows  the  opinion  of  the  gofernnfent  on  a 
question  of  political  law.  Indeed  the  principle  is  too  ob- 
viously a  necessary  corollary  of  the  connection  of  courts .  of 
justice  with  the  government  under  which  they  are  establish- 
ed, to  require  -elaborate  illustration.  Under  this  point  of 
view^  it  is  conceived  that  this  Court  is  concluded  from  en- 
tertaining any  other  opinion,  than  that  which  has  already 
been  expressed  by  ihe  government  and  all  its  citizens,  except 
those  few  whose  private  interest  induces  them  to  cling  to 
an  exploded  fallacy. 

2.  It  is  now  secondly  urged,  that  the  plaintiffs  are  ^estop- 
ped by  their  own  petition,  from  alleging  that  the  territory 
in  question  was  not  ceded  by  the  treaty  of  1803.  In  order 
to  give  jurisdiction  to  the  court,  they  were  obliged  to  allege 
that  the  parish  in  which  the  immovable  claimed  by  them 
Jies,  ifl^within  the  state  of  Louisiana,  which  is  the  jurisdic- 
tional limit  of  the  court.  If  within  its  jurisdictional  limits, 
how  and  when  did  it  become^sa^-  Feliciana  was,  as  de- 
fendant insists,  made  pan  of  Louisiana  in  1812;  but  if  not 
ceded  till  1819,  no  law  or  act  has  been  passed  since  that 
time,  annexing  it  to,  and  constituting  it  part  of  the  state  of 
Louisiana;  and  the  court  below  had  not  jurisdiction  over  the 
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tablet    The  allegations  of  the  plaintiff  and  his  reasonings 
are  thus  destructive  of  each  other. 

3.  The  defendant  contends  that  if  the  question  is  gone 
into,  historical  facts  and  the  official  acts  of  the  French.and 
Spanish  goTemments  and  a  just  interpretation  of  the  treaties 
of  1800  and  1803,  establish  conclusiyely,  that  the  colony  or 
proYHice  of  Louisiana  was  ceded  to  the  United  States,  vtrith 
an  extent  which  reached  on  its  eastern  boundary  to  the  river 
Perdido,  and  included  the  district  in  which  the«  landis  that 
plaintiffs  claim  is  situated.  The  state  papers  containing 
the  correspondence -of  our  ambassadors,  Mr  Pinkney  and  Mr 
Monroe,  with  the  Spanish  ministers,  embrace  nearly  all  that 
can  be  said  upon  the  subject.  .  See  State  PaperB^  Vol.  XII. 
p.  IS  to  81,  and  197  to  280.  To  reduce  the  matters  there 
stated  to  some  order,  and  to  add  what  has  since  transpired, 
is  all  that  will  be  undertaken.  The  object  of  any  deduction 
of  facts  on  this  subject,  is  to  show  that  France  at  some  time 
possitosed  the  territory  in  question  under  tha  name  of  Loui- 
siana; if  this  point  i^  established  there  is  an  end -of  the  con- 
troversy, for  Spain  was  bound  by  the  treaty  of  St  Ildefonso, 
made  in  1800,'  to  restore  to  France  whatever  territory  was 
in  her  possession,  which  France  had  at  any  time  held  under 
the  name  of  Louisiana.  This  is  too  obviously  its  meaning 
to  require  to  be  dilated  upon.  The  words  of  that  treaty  are : 
"  His  catholic  majesty  promises  and  engages  on  his  part  to. 
retrocede  to  the  French  republic,  six  months  after  the  full 
and  entire  execution  of  the  conditions  and  stipulations 
herein  relative  to  his  royal  highness  the  duke-of  Parma,  the 
colony  or  province  of  Louisiana,  with  the  same  extent  that 
it  now  has  in  the  hands  of  Spain,  and  that  ftrhad  when  France 
possessed  it,  and  such  as  it.  should  be  after  the  treaties  sub- 
sequently entered  into  between  Spain  and  other  states.'* 
The  French  text  is,  *<  Sa  majesty  catholique  prometj»t  8*en- 
gage  de  son  c6ti,  a  retroceder  a  la  republique  Fran^aise,  six 
mois  apr^  Texecution  pleine  et  entiire  des  conditions  et 
stipulations  ci-dessus,  relatives  a  son  altesse  royale  le  Due 
de  Parme,  la  colonie  ou  province  de  la  Louisiane,  aVec  la 
roeme  6tendue  qu'elie  a  actuellement  entre  les  mains  de, 
TEspagne,  et  qu'elle  avait  lorsque  la  France  lapo88^dait,et 


JANUARY  TSRM  1829.  St96 


EFmHk  4i  Bbm  w.  NillMO.] 
telle  qa^elle  doit  £tre,  d^apres  les  traitit  ftanis  wahai^pmm- 
ment  entre  TEspagae  et  d'antret  etats. 

It  was  ceded  by  France  to  the  United  States  in  the  same 
terms. 

Did  Prance  then,  at  any  time,  tier  possess  any  territoiy 
as  far  or  farther  to  the  east  of  the  island  of  Orleans  as  the 
present  parish  of  Feliciana,  vis.  the  territory  betwe^h  the 
rkrer  Mississippi  and  the  eastern  branch  of  Pearl  river  1 

The  discovery  of  Louisiana  by  La  Salle  in.  1682 ;  his  nn- 
soccessful  attempt  to  form  a  setUenient  at  Rio  Colorado  de 
Texas  in  1666;  the  expedition  and  settlement  of  Iberville  in 
1699,  at  Dauphin  Island  and  Biloxi,  where  he  remained 
governor  j^or  twehty*three  years^  and  exhibited  a  character 
for  enterprize  and  perseverance,  which  has  not  bebn  sur- 
passed; are  clothed  with  the  character  of  historical  events; 
and  this  spot,  far  eastward  of  the  present  state,  was  the  first 
to  receive  the  name  of  Louisiana.  It  was  twenty-three  years 
after  the  period  of  the  settlement  of  the  French  at  Dauphin 
Island  and  Biloxi,  before  the  head  <)uarters  of  the  province 
were  moved  to  the  banks  of  the  Mississippi.  At  the  barren 
and  inhospitable  Biloxi,  Iberville,  constrained  by  orders,^ 
maintained  bis  government  long  after  his  own  judgment  was 
convinced  that  the  Artile  bank  of  the  Mississippi  was  des- 
tined to  be  the  site  of  an  immense  metropolis.  These 
events,  and  the  general  settlement  of  the  country,  are  mi- 
nutely detailed  in  a^  recent  publication,  and  the  authorities 
from  which  they  are  taken,  are  referred  to.  Martinis  Hi9- 
tary  qfLomaiana^  Vol.  I.  from  page  122  to  page  300,  who 
cites  CAurleeoix,  lAhoarpe,  VtrgenneSf  DupraiZf  and  the 
records  of  the  country. 

lliaf  France  always  gave  a  limit  to  Louisiana,  which  em- 
braced the  territory  in  question,  may  be  further  seen  by  the 
grant  to  Crosat,  made  in  1712,  in  which  Crozat  is  appointed 
solely  to  cariy  on  trade,  **  in  all  the  lands  possessed  by  u|, 
and  bounded  by  New  Mexico  and  the  lands  of  the  English 
Carolina,  all  the  establishments,  ports,  havens,  rivers,  and 
principally  the  port  and  haven  of  the  island  of  Dauphin, 
heretofore  called  Massacre ;  the  river  of  St  Louis,  heretofore 
called  Mississippi ;  from  the  edge  of  the  sea,  as  far  as  IlKnots, 
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together  with  the  river  of  St  Philip,  heretofore  ealled  the 
Mjssourys;  and  of  St  Jerome,  heretofore  called  Ouabache; 
with  all  the  countries,  territories,  lakes,  within  land,  and  the 
rivers  which  fall  directly  and  indirectly  into  that  part  of  St 
Louis.'' 

The  manner  in  which  France  dispossessed  herself  of  Lou-^ 
isiana  in  favour  of  Great  Britain  and  Spain  by  the  treaty  of 
1763,  ceding  the  part  of  Louisiana  east  (to  the  left)  of  the 
island  of  Orleans  to  Great  Britain,  and  the  island  of  Orlete^ns 
and  the  part  of  Louisiana  west  of  the  Mississippi  to  Spain; 
the  consolidation  of  the  part  of  Louisiana  thus  acquired  by 
Ebgland  with  other  territory  ceded  to  her  by  Spain  in  1763, 
which  consolidation  constituted  the  province  of  West  Flori- 
da; and  the  subsequent  acquisition  by  Spain  of  West  Florida, 
thiis  embracing  part  of  Louisiana,  in  1783,  are  so  fully  and 
explicitly  detailed  in  the  correspondence  of  our  ministers, 
contained  in  the  state  papers  at  the  place  cited,  in  the  rea- 
sons given  for  the  judgment  of  the  court,  and  in  the  extract 
from  the  treatise  on  American  diplomacy,  that  it  would  only 
lead  to  repetition  to  anticipate  them.  For  the  same  reason 
the  Court  is  refenred  to  these  extracts  for  a  critical  analysis 
of  the  language  of  the  treaty,  from  which  it  will  be  found 
that  to  consider  the  territory  in  question  as  ceded  by  Spain 
to  France,  and  by  France  to.  the  United  States  is  the  only 
key  to  the  peculiar  and  otherwise  inexplicable  phraseologj 
of  these  treaties.  That  this  peculiar  phraseology  applied  to 
the  dimensions  of  the  territory  to  be  ceded  rather  than  to 
any  other  modifications  it  had  undergone,  by  treaty,  is  clearly 
deduced  from  the  terms  used.  His  catholic  majesty  retro- 
cedes  to  France,  "  the  colony  or  province  of  Louisiana  with 
the  same  extent  that  it  noW  has  in  the  hands  of  Spain,  and 
that  it. bad  when  France  possessed  it,  and  such  as  it  should 
be  after  the  treaties  subsequently  entered  into  between  Spain 
and  other  states.'' 

The  words  the  same  extent  are  to  be  understood  as  apply- 
ing to  each  member  of  the  sentence,  viz.  with  the' same  ex- 
tent that  it  now  has  in  the  bands  of  Spain,  and  with  the 
same  extent  that  it  had  when  France  possessed  it,  and  with 
such  extent  as  it  has  or  ough|  to  have  after  the  treaties  sub- 
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iequently  entered  into  between  Spain  and  other  states;  this 
is  obviously  the  meaning  of  this  peculiar  phraseology,  and 
it  is  confirmed  by  adverting  to  the.  French  text,  where  the 
word  telle  is  placed  in  the  feminine  to  accord  with  iiendue^ 
the  last  preceding  substantive.  From  these  premises,  there 
can  be  no  doubt  that  the  learned  judge  of  the  court  of  the 
first  instance  is  fully  borne  out  and  supported  in  the  con- 
clusibn  that  the  country  east  of  the  island  of  Orleans,  in- 
cluding Mobile,  <&c.  to  the  Perdido,  was  from  1682  to  1763 
in  possession  of  France  under  the  name  of  Louisiana;  that 
it  was  ceded  and  intended  to  be  ceded  to  her  again  by  Spain 
in  1800,  and  by  France  to  the  United  States  in  1803.  The 
arguments  pro  and  can  on  this  subject  are  well  summed  up 
in  a  publication  entitled,  .Z>i/i2omacy  of  the  United  State9% 
From  this  work  it  appears,  that  during  the  negotiations 
which  ended  in  the  peace  of  1783  at  an  unsuspicious  mo- 
ment, Spain  herself  admitted  that  the  country  boniering  on 
the  east  side  of  the  Mississippi,  previous  to  the  wa.  of  1756, 
belonged  to  France. 

This  law  lays  down  the  principle,  that  ^here  .  lere  are 
two  purchasers  from  the  same  vendor,  who  have  both  pfiid 
the  pricCf  he  who  gets  first  into  possession  is  to  b^  main- 
tained in  the  title.  To  prepare  for  the  applicationi^f  this 
law,  it  iff  laid  down,  that  nations  are  mere  moral  beings, 
and  that  they  are  to  be  governed  in  all  the  contracts  which 
they  eQter  into  among  them,  by  the  same  rules  by  which 
contracts  of  tlie  same  nature  are  governed,  when  entered 
into  between  private  persons. 

It  is  further  assumed,  that  the  United  States  ate  a  mere 
purchaser  from  France;  and  plaintiffs'  grantee,  in  like  man- 
ner, a  purchaser  from  Spain,  who  was  in  the  actual  admin- 
istraition  of  the  country.  It  is  next  asserted,  or  sought  to 
be  inferred,  that  plaintiffs'  grantee  was  put  ia  actual  pbsr 
session  of  his  grant,  before  the  United  States  took  actual 
possessioui  in  December  1803^  and  therefore,  under  the 
aforementioned  rule  of  law«  has  a  better  title  than  the 
United  States,  or  any  persons  deriving  claim  und6r  them. 

The  sophistry  of  comparing  a  cession  by  treaty,  between 
nationsi  to  an  ordinary  bargain  and  sale,  and  applying  tne 
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rules  of  Uw  as  to  pioperty  among  individuals  to  thb  traiuh 
actions  among  nations,  is  almost  too  obfious  to  require  re- 
futation. 

An  act|  erecting  Louisiana  into  two  territories,  passed 
26th  March  1804. 

The  14th  section  of  that  act  annuls  all  grants  made  with- 
in the  ceded  territory,  subsequent  to  the  treaty  of  St  lide- 
fonso,  except  to  actual  settlers,  &c. 

No  law  of  the  United  States  has  passed  exempting  grants 
such  as  that  under  which  plaintifli  claim,  from  the  nullity 
with  which  they  are  struck  by  this  section  of  that  law*    For, 

1.  This  grant  fiolates  the  usual  powers  vested  in  a  go- 
vernor, and  the  laws,  usages  and  customs  of  the  Spanish 
government  on  this  subject,  in  granting  so  large  a  quantity 
of  land;  and  hence  the  ratification  of  the  king  was  sought 
and  obtained,  but  at  too  late  a  period  to  confer  a  title. 

2.  No  actual  settlement  is  pretended  or  alleged. 

3.  The  grant  exceeds  a  league  square. 

It  is  not  a  little  singular  for  the  good  faith  of  these  large 
grants,  that  they  are  all  located  precisely  between  the  Mis- 
sissippi and  the  Perdido,  all  hurried  through  with  the  speed 
of  lightning,  compared  with  the  usual  pace  of  Spanish  aotho- 
rittes,  and  made  about  the  same  period  of  time.  That  the 
payments  are  not  inmaney  but  in  certifieaUs  of  credits,  is- 
sued by  the  minister  cf  finance. 

That  the  grant  itself  expressly  declares  the  land  to  be 
within  the  province  of  Louisiana,  for  the  caption  is,  IaM- 
ana,  DUtriio  de  Baton  Rouge;  that  it  is  issued  by  Mo- 
raleSf  while  he  yef  remained  at  New  Orleans.  With  these 
concurring  facts,  it  is  n6t  surprising  that  the  government 
of  the  United  States  have  refiised  to  confirm  eight  or  ten 
grants,  which  embrace  500,000  acres  of  land. 

After  the  liberal  course  of  proceeding  on  the  part  of  the 
United  States,  in  relation  to  grants,  up  to  the  very  period 
that  possession  was  taken  by  her,  after-  the  long  usurped 
retention  of  it  by  Spain,  the  Court,  or  any  one  else,  can  feel 
no  commiseration  either  for  the  original  grantees,  parties 
to  such  gross  frauds,  or  for  speculating  purchasers  of  doubt- 
ful titles.    Technicalities  sometimes  serve  as,  handmaids  to 
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justice ;  they  may  also  be  wisely  used  to  defeat  fraud;  aud 
the  claim  of  the  plaintiffs  is  of  such  a  nature;  and  entitled 
to  so  little  favour,  that  the  Court  would  decide  against  it, 
even  if  they  were  obliged  to  rest  their  decision  on  a  rigid 
technicality.  Even  if  it  were  necessary  to  resort  to  awn- 
mum  fu8  to  extinguish  it,  it  would  work  nothing  but  #Umma 
juBtUui.  But  this  is  not  necessary.  The  plaintiffs'  title 
vanishes  on  the  application  of  the  plainest  principlerof  law, 
and  the  most  ordinary  rules  of  decision. 

To  any  argument  predicated  on  the  ground,  that  Spain, 
being  in  actual  possession,  had  a  right- to  make  grants^^  it 
may  be  answered, 

1 .  That  firom  the  1  st  of  October  1800,  the  country  belonged 
to  France,  who  transferred  it  to  the  United  States  in \1 803, 
as  she  received  it  by  cession  from  Spain.  If  France  per- 
mitted it  to  be  governed  by  Spanish  authorities,  from  want 
of  ability  to  take  possession,  or  motives  of  convenience,  the 
Spanish  authorities  could  not  g6  beyond  mere  acts  of  admi- 
nistration, viz.  such  as  were  necessa^  to  maintain  the  bond 
of  society;  they  were  not  at  liberty  to  dispose  of  the  public 
domain  at  their  own  will  and  pleasure;  or  to  fill  their  coffers 
by  its  sale.  To  this  extent  alone,  is  any  succeeding  go- 
vernment held  by  the  general  principles  of  political  law, 
(independent  of  special  conventions)  to  recognise  the  acts 
of  their  predecessors,  who  have  <*^ted  the  de  fcufo  without 
being  the  de  jure  government.  The  United  States  suc- 
ceeded to  the  rights  of  Fraqce,  and  France  was  not  bound 
to  recognise  acts  similar  to  these,  done  after  the  date  of  the 
acquisition.  It  is  not  considered  that  the  3d  article  of  the 
treaty,  which  secures  the  protectioirand  enjoyment  of  pro- 
perty, is  any  limitation  on  the  first  article  which  transfers 
the  province  as  fully,  and  in  the  same  manner  in  which 
France  received  it  from  Spain.  But  even  had  it  beea 
justice  and  equity  to  recognise  all  ordinary  acts  of  admi- 
nistration, still,  every  act  which  was  in  fraud  of  the  real 
owner,  he  might  disavow  and  refuse  to  ratify ;  these  large 
grants  of  land,  so  unusual,  and  at  variance  with  the  ordi- 
nary $panisrh  regulations  on  this  subject,  carry  too  strongly ' 
on  their  front  their  character,  to  entitle  them  to  any  favour. 
Vol-.  II.— 2  M 
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The  governiBent  of  the  United  States  has,  as  we  hate  seen, 
gone  very  far  in  recognising  every  species  of  title  which  had 
the  presumption  of  fairness,  that  emanated  from  the  Spanish 
authorities,  prior  to  the  taking  possession  of  the  country, 
on  the  20th  of  December  1803,  and  even  up  to  1810;  but 
they  have  guarded  their  liberality  from  abuse,  by  imposing 
various  reasonable  conditions,  within  which  the  plaintifis' 
claim  does  not  come. 

Th^  acquisition  of  the  United  States  was  made  in  April 
1803,  and  no  step  was  taken  towards  originating  this  title 
till  October  1 803, « long  after,  we  may  fairly  presume  the 
knowledge  of  the  transfer  was  made  public.  The  United 
States  had  the.  right,  and  they  have  exercised  it,  to  refuse 
to  ratify  every  such  grant  made  after  their  title  was  acquired, 
and  a  fortiori  after  it  was  known  ;  and  they  have  always  re- 
fused to  give  any  colour  or  shadow  of  legal  right  to  claims 
of  the  magnitude  of  that  under  the  wings  of  which  plaintiffs 
seek  to  cover  the  tract  of  land  in  dispute,  conceiving  them  to 
have  been  issued  in  fraud  of  their  rights  of  sovereignty. 

The  circumstance  therefore  of  the  petition  and  order  of 
survey  being  made  anUriw  to  the  taking  possession  by  the 
United  States,  but  posterior  to  the  cession  and  while  Spain 
was  in  acitual  possession ;  cannot  confer  on  the  plaintiffs  any 
right,  if  the  United  States,  as  they  have  uniformly  done,  re* 
fuse  to  ratify  an  incomplete  title,  which  as  sovereign  they 
may  refuse  to  do. 

3.  As  to  all  titles  which  emanate  from  the  sovereign, 
and  are  set  up  against  the  sovereign  himself,  it  is  the  go- 
vernment alone  which  can  through  its  tribunals  determine 
.on  such  claims. 

The  United  States  have  instituted  tribunals  to  decide  all 
claims  to  lands,  of  whose  want  of  liberality  in  confirming 
titles  there  has  been  no  complaint ;  except  by  a  few  indivi- 
duals whose  claims  are  judged  to  have  originated  in  fraud 
of  the  rights  of  the  United  States.  The  claim  of  the  plain- 
liiTs  has  been  presented  for  record  and  confirmation  ;  but*  it 
has  not  been  approved  or  confirmed  by.the  commissioners, 
or  we  should  have  heard  such  approval  and  confirmation 
alleged  in  the  petition.   The  United  States  have  given  away 


JANUARY  TERlf  182d.  291 

[Fott«rfiElam  iw.  N»iItoii.J 

the«6  very  land»^  and  by  doing  to  have  not  only  manifefitsji 
their  liberality  and  wise  policy,  but  conferred  rights  Jbnd 
creatc^d  interests  which,  from  the  extent  and  variety  of  f he 
persons  interested,  ought  not  now  to  be  affected;  unless  in- 
deed the  strictly  impartial  scale  of  justice  preponderates 
against  them,  when  indeed  they  must  be  extinguisbed  even 
if  the  sword  of  justice  be  necessary  to  enforce  the  decree* 
Of  such  a  result  we  have  little  apprehension,  sustained  as 
we  are  by  such  a  mass  of  legislation  and  the  substantial 
rules  of  political  law. 

The  question  submitted  in  this  case  was  glanced  at «. 
la  Croix  vs.  Chamberlain,  12  WhMcny  599.  That  case  wa» 
decided  on  the  technical  ground,  that  an  imperfect  title 
could  not  sustain  an  action  of  ejectment  The  same  objec- 
tion might  estist  in  this  case,  if  the  acts  of  the  *Spanish\go- 
vernor  and  king  are  considered  as  without  authority  over 
the  territory  described  after  1803.  But  the  case  it  adverted 
to,  principally  with  a  view  to  an  opinion  advanced,  as  we 
presume  by  the  deciding  judge ;  for  it  is  not  ^  necessary  rea- 
son for,  or°  pivot  of  the  deciision  of  the  Court. 

The  references  to  the  acts  of  congress,  already  given,  show 
with  what  limitations  the  United  States  have  confirmed  titles 
which  had  their  commencement  after  October  1600,  viz.  the 
date  of  the  treaty  of  St  Udefonso;  tha(  it  Js  only  grants 
limited  as  to  quantity,  viz*  a  league  square,  and  which  were 
accompanied  by  settlement,  an<3l  considered  by  the  commis- 
sioners to  have  commenced  in  good  faith,  which  were  thus 
confirmed*  A«  to  any  grants  which  originated  after  Octo- 
ber 1800,  conferring  titles  to  land  to  an  extent  exceeding 
a  league  square,  the  14th  section  of  the  act  of  1804  at  once 
annuls  them,  and  no  subsequent  law  has  withdrawn  its  with- 
ering effect.  This  and  the  subsequent  acts  clearly  ehpw, 
that  the  United  States  considered  that  the  cession  by  Spain 
to  France,  put  an  end  \o  the  power  of  Spanish  officers,  to 
make  grants  of  land  f  and  this  doubtless -was  the  strict  law 
of  the  case.  The  possession  of  Spain  after  1800,  was  not  a 
possession  4U  otraar.  Her  officejs  eould  therefore  only  do 
administrative  and  conservative  acts;  and  not  acta  of  pors 
fover^gnty.     It  it  respectfully  insisted,  that  the  United 
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States  drew  «  dear  ditftecfjofi  as  to  <}a«M^  peimittiog  grtQts, 
prior  to  1800,  to  rest  on  their  proper  legality  for  Tattditf; 
but  constituting  themsehes  into  judges  of  all  grants  made 
subsequent  to  that  period.  They  hate  confirmed  all  acits 
doue,  or  grants  made  after  October  1800,  lip  to  1803 ;  where, 
from  the  minuity  or  contracted  dimensions,  they  carried  pre- 
sumptive proof,  that  th^y  were  made  in  the  ordinary  exer- 
cise of  sovereignty,  and  in  good  faith,  at  least  on  the'  part, 
of  the  grantees.  They  have  even  carried  this  liberality  in 
frvour  of  such  grants,  made  prior  to  ISIO,  when  the  country 
was  actiially  taken  possession  of.  Joydra's  patent  comes 
within  no  one  of  the  confirming  acts. 

The  plaintiffs  must  either  succeed  in  establishing  that 
Louisiana  was  bounded  on  the  east  by  tfat  Iberville  ,and  the 
Jakes,  or  their  grant  &lls  to  the  ground.  When  theplatn- 
tiffs  invoke  the  aid  of  the  treaty  of  181d,  it  is  by  assuming 
that  the  ground  of  dispute  was  not  included  in  Loubiana^ 
under  the  cession  of  1803.  We  have,  as  we  i4>preheiid, 
clearly  refuted  this  position.  The  treaty  of  1819  has  sub- 
stance Enough  for  its  application,  in  the  use  of  the  terms. 
West  Florida,  in  the  territory  actually  ceded,  vix.  the  por- 
tion of  West  Florida,  between  the  Perdido  and  the  Apala- 
chicola,  to  render  unnecessary  the  establishment  of  a  prin^ 
ciple  which  would  stamp  with  usurpation  and  injustice  so 
large  a  portion  of  federal  legislation,  and  annihilate  tbe  ori« 
ginal  legality  of  the  rights  of  thousands  in  the  states  of  Ala- 
bama, Mississippi  and  Louisiana. 

It  is  hot  therefore  on  such  a  title  as  the  one  presented  by 
plaintiffs,  predicated  on  a  petition  and  order  of  survey  for 
forty  thousand  arpents  of  land,  made  after  the  cession, 
which  look  place  in  April  1803,  and  of  which  the  title  was 
riot  completed  till  January  and  May  1804  and  1805,  unaided 
by  any  sanction  of  the  government  of  the  United  States,  and 
in  the  very  teeth  of  its  laws;  that  the  plaintiffs  can  recover. 
In  the  words  of  the  exception,  the  grant  or  patent  wte  made 
by  persons  who  bad  not  at  the  time  any  authority  to  grant 
lands  within  that  district.  The  plaintiffs  show  no  l^al 
title  to  the  lands  claimed  by  them. 
Subsequent  acts  of  congress  have  established  land  ofiieee 
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in  the  territory  of  Florida,  westward  of  thePerdido;  bot  the 
disputed  territory  remains-ipart  of  the  states  of  Mi^issippit 
Alabama  and  Looisiana,  under  acts  of  congress  which  tecog^ 
uise  it  as  ceded  by  the  treaty  of  1803.  There  is  certainly 
manifested  in  the  pretensions  of  the  plaintiffs  in  setting  up 
this  title,  a  gratifying  instance  of  the  latitude  of  legal  dis- 
cussion pem^tted  under  our  free  institutions;  but  there  is 
something*  hopeless  in  the  supposition  that,  courts  of  justice 
might  by  possibility  entertain  an  opinion  different  from  the 
one  so  early  taken  and  so  long  persevered  in  bjTthe  govern- 
ment, and  by  which  no  palpable  contradiction  or  absurdity 
is  maintained:  the  judiciary  mu9t  be  considered  as  bound  to 
follow  the  twenty  years  interpretation  given  by  their  govern- 
ment to  a  treaty  made  by  them.  Even  under  our  very  pe^ 
culiar  form  of  government,  it  would  be  a  singular  instance 
o(imperium  ininiperio^  if  the  judiciary  and  the  governn^nt 
were  found  deciding  such  a  question  in  different  way9« 

Mr  Webster,  for  the  appellants,  in  reply. 

The  question  for  the  decision  of  the  Oourt  is,  whether  the 
lands  sued  for  by  the  petitioners  are  a  part  of  the  province  of 
Louisiana,  as- that  province  was  ceded  by  France  to  the 
United  States ;  or  are  a  "part  of  West  Florida,  as  that  pro- 
vince was  ceded  by  Spain  to  the  United  States.  If  a  part 
of  Louisiana ;  then  the  lands  were  public  domain,  and  now 
belonged  to  the  United  States  or  her  grantees.  If  a  part  of 
Florida;  then  the  grant  under  which  the  pla^ioitiff  derives  title 
is  good,  and  he  is  entitled  to  recover. 

Louisiana,  as  the  United  States  received  it  from  France, 
was  bounded  on  the  east,,  either  by  the  Iberville  and  the 
lakes,  or  by  the  Perdido ;  nb  other  or  intermediate  boundary 
is  set  up.  If  the  United  States  obtained  their  title  from 
France,  they  have  both  soil  and  juri^iction ;  if  under  Spain, 
they  have  the  jurisdiction  but  not  the  soil. 

What  was  the  extent  then  of  the.^rant  from  France  to  the 
United  States  of  April  30th,  1803  9  The  grant  was  of  the 
province  of  Louisiana ;  it  stated  no  boundaries,  nor  limits, 
but  it  referred  to  the  title  of  France,  that  is/to  the  treaty  of 
St  Ildefonso.   The  words  of  this  treaty  have  been  frequently 
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repeated  in  the  course  of  the  argument.    That  treaty  then 
U  to  be  looked  at  and  considered. 

That  treaty  retrocedes  to  the  colony  or  province  of  Loui- 
siana;  1.  With  the  same  extent  which  it  now  has  in  the 
bands  of  Spain.    2.  That  it  had  when  France  possessed  it. 
.  3.  And  such  aa  it  ought  to  be,  after  the  treaties  subse- 
quently entered  into  between  Spain  and  other  states. 

How  then  is  this  treaty  to  be  construed  ? 
.  1.  In  the  first  place  we  must  look  at  the  condition  and 
state  of  the  country  as  they  then  were.  From  November 
1762,  a  period  of  thirty-eight  years,  Spain  had  owned  Louisi- 
apa;.  she  had«been  in  the  actual  possession  of  it  from  1769, 
a  period  of  thirty-one  years.  During  all  this  time,  she  had 
possessed  it  as  bounded  on  the  east  side  by  the  lakes.  From 
IZSSto  178$  England  had  owned  the  territory  on  the  left 
bank,  under  the  appellation  of  Florida.  For  twenty  years 
England  and  Spain  occupied  respectively,  each  its  own  ter- 
ritory, with-  boundaries  settled  by  treaty  and  weliunderstood. 
In  1783  Spain  obtained,  the  territory  on  the  left  bank,  from 
England^  but  she  obtained  it  as  Florida.  As  such  it  was 
ceded  to  her,  and  as  such  she  received  it.  From  1783  to 
1800,  seventeen  years^  she  owned  both  banks ;  but  she  owned 
one  as  jLotiMana,  and  the  other  as  Flprida.  Thia  is  per- 
fectly clear  as  piatter  of  fact ;  and  the  provinces  were  as  well 
known,  and  divided  by  lines  as  certain,  as  are^the  provinces 
of  Spain  at  home^ 

For  forty  years  not  oue  foot  of  land  east  of  the  Iberville 
had  been  treated  by  her  as  part  of  Louisiana.    Her  laws, 
her  ordinances,  her  colonial  governments,  her  archives,  her 
administration,  all  recofi:nise  the  distinction  between  Lou 
iaiaha  and  Florida. 

This  is  the  great  leading  consideration ;  it  is  entirely  un- 
questionable as  matter  of  fact,  and  quite  important  in  the 
argument. 

Louisiana,  then,  at  that  time  was  as  clearly  defined  in  its 
boundaries,  at  least  on  the  east,,  as  Estramadura  or  Anda- 
lusia. AH  this  was  known  to  France :  1st,  b^ause  it  was 
known  to  every  body;  and  2d,  because  these  were  the  limits 
with  which  France  hcrsel<^  bad  ceded  Louisiana  to  Spain. 


JANUARY  TERM  1829.  S95 

[FotCftr  b  Eltm  9$.  N^Omni.] 

Under  these  circumstanceai  the  treaty  of  8t  ildefonto  was 
made. 

1.  It  cedes  "  the  colony  or.province  of  Louisiana."  This 
of  iuelf  is  a  sufficient  description;  if  nothing  more  had 
been  said,  the  colony  would  have  passed,  with  ita  then 
known  and  established  boundaries,  as  much  so  as  if  it  bad  . 
been  Castille  or  Arragon.  If  it  had  stopped  ^erftt  would 
there  have  been* any  doubt?  Certainly  none. 

This  is  yery  important;  because  if  the  grant  thus  far  is 
clear,  th^n  it  is  not  to  be  affected  by  any  thing  in  itself  letti 
clear;  if  all  that  follows,  taken  together,  be  ambiguous,  then 
it  ought  not  to  control  the  preceding,  which  is  free  from 
ambiguity.  That  would  be  worse  than  to  illustrate  the  ob- 
scure by  the  obscure;  it  would  be  to  obscure  t(ie.clear  by 
the  obscure.  VaUdl,  Book  II.  Ch.  XVII.  ufton  the  inter-* 
pretation  of  treaties,  interprets  the  obscurotio  that  it  agrees 
with  what  is  clear  and  plain.  Therefore  if"  all  that  follows, 
taken  together,  is  doubtful,  it  is  all  to  be  jrejected* 

3*  But  properly  considered,  what  follows  is  not  doubtful. 

There  ,are  two  ways  in  which  these  three  modes  of  de- 
scription may  be  considered ;  apd  each  will  lead  to  the  same 
result.  1 .  They  may  be  viewed  as  explanatory  of  each  other, 
oi  as  synonymous  phrases.  This  probably  is  the  true  mode 
of  regarding  them.  2.  Or  as  qualifying  and  limiting  each 
other. 

1 .  It  is  natural  to  consider  tiien^  as  synonymous.  They 
are  copulative ;  they  are  evidently  used  as  synonymous.  Take 
the  two  first  ;.<'  Louisiana  is  to  be  ceded  as  Spain  now  holds 
it,  and  o^  France  Ae/dit."  Does  not  this  form  of  expression 
imply  that  the  extent  was  the' same  in  both  cases?  If  the 
extent  was  different^  then  both  could  not  be  true.  Yet  both 
are  used,  and  the  inference  therefore  is,  that  they  were  used 
as  .synonymous; 

If  the  extent  had  been  different,  then  the  language  would 
hate  been  no^  ai  Spain  now  holds  it,  hut  as  France  hM  it. 

The  fair  import  of  the  expression  is,  'that  they  mean  the 
saflM  .thing;  or  were  intended  to  express  the  same  thing. 
Now  if  these  expressions  appear  in  any  degree  inconsistent 
with  themselves,  what  is  the  rule  to  be  applied  to  themi 
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Clearly,  it  ie  to  find  out,  if  we  can,  one  which  is  clear  and 
certain,  and  make  the  rest  conform  to  it.  This  is  the  rule 
of  icommon  sense.  Now  there  i8>  one  of  these  descriptions 
perfectly  clear,  unambiguous,  and  free  from  doubt;  and  that 
is  entitled  to  xk>iitrol  all  the  rest:  Because  it  corresponds 
precisely  with  what  preosdet  in  the  treaty;  because  it  is  first, 
and  leading  in  the  order  of  arrangement;  because  in  itself 
it  is  perfectly  distinct  and  intelligible. 

There  is  no  doubt  how  the  treaty  woiild  have  stood*  if  it 
had  stopped  there. 

The  doctrine  contended  for  on  the  other  side,  overrules 
the  plain  expressions  of  this  provision.  They  contend  Lou- 
isiana'shall  not  have  the  name  extent  as  in  the  hands  of 
Spain ;  thejr  control  what  is  clear,  by  what  is^  doubtful. 

But  it  is  further  evident,  that  two  of  these  clauses  conn 
pletejy  agree,  the  first  and  the  last;  ^^such  Bi  Spain  now 
holds  it,^'  and  '*  such  as  it  ought  to  be  after  the  treaties  made  - 
by  her  ;^  these  are  precisely  the  same  thing 

Then,  if  these  expreissions  were  used  as  mutually  explana- 
•  tory,  as  different  modes  of  expressing  the  same  thing ;  how 
are  two  of  them  which  are  clear,  and  which  do  agree,  to  be 
explained  away  by  the  third,  which  is  doubtfiil?  These  two 
arb  almost  identical,  *'  such  as  Spain  now  holds  it,"  and 
^'  such  as  it  ought  to  be  after  the  treaties  made  by  her." 

Then  we  come  to  what  has  raicfed  the  doubt;'!'*  of  as  it 
was  when  France  possessed  it."  Now  this  expression  may 
be  doubtful^  or  might  be  if  it  stood  alone,  especially  if  it  be 
admitted  that  France  possessed  Louisiamt  a  long  tikne,  and 
that  at  different  periods,  it  had  a  different  extent  in  her 
bands. 

The  object  is  to  fix.  the  period  of  her  possession,  to  which 
'^is  refers. 

Let  it  be  admitted,  for  the  present,  that  it  had  a  different 
extent  at  different  periods.  Was  there  any  period  when, 
by  acknowledgment,  she  held,  it  bounded  east  by  the  Mtt^ 
sissippil  There  certainly  was;  viz.. the  moment  of  its  ac- 
tiial  delivery  to  France  in  1769.  For  seven  yeart,  it  had 
do  other  boundary  but  the  Iberville*. 

But  it  is  enough  to  say  she  so  possessed  it,  in  1763  and 
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17itS^  and  M'ceded  it,  when  she  held  the  wJiole  of  Lduisi* 
8Bft«.  It  is  tbep  to  that-  jnomeBt  that  tbeio  wonb  are  to 
refer;  it  tbeo  went  into  the  posseteion  of  Fjrance  to  the  fitll 
eitent  now  elaimed  by  the  petitiobera;  becauie  in  tbii  way. 
the  article  ia  reconciled  in  all  its  parts. 

But  there  is  a  stronger  ground.  .  It  is  quite  clear,  firpm  the 
treaty  Itself,  that  it  reim  to  the  possession  of  Franee,  at 
the  moment  aAer  the  cession*  .  The-  third  elaase  makes  this 
manifest;  ''and  such  as  it.  ought  to  tie,  after  the.tr^ties 
subsequently  made  by  Spain,"  &c* 

Now  here  are  treaties  spoken  of  as  made  by  Spain,  Jii6^ 
MqmmU  to  this  p0$9$»9Um€f  France.  Not  treaties  by  France 
and  Bpain,  but  treaties  by  i^poifi  alone.  This  necessarily 
fixes  the  jperiod  to  be  that  of  the  cesnon;  for  before  that 
time  Spain  could  not  aflbct  I#pttisiana  by  treaties. 
-Does  the  treaty  mean  after  the  treaties  enterejd  into  by 
Spun,  subsequent  to  Lasalle's  voyage  in  168S;  or  the  pri-r 
mitive  possession  of  France? . 

It  is,  therefore,  confidently  asserted,  that  it  ia  nqf  only  an 
admissible,  but  the  onty  admissible  construction  of  the 
clause,  as  the  time  of  possession  by  France  leferred  to  in 
the  treaty  was  the  moment  of  hor  cession.  .But  M^ere  is 
aootber  mode  of  considering  these  clauses;  and  that  is  not 
to  regaid  them  ^  synonymous,  but  as  qualifying  and  limit- 
ing  each  other;  and  this  will  lead  the  Court  to  the  same 
results 

Thus  for  the  subject  has  been  considered,  as  if  there 
ir^re  lirssclauses,  or  phrases  of  description. 

But  it  is  suggested  that  there  are  but  two,  the  two  first 
being  in  foot  but  one.  The  form  of  expression  justifies  this 
Qonstciiction ;  "  with  the .  same  exMt  that  it  now  has  in 
the  bands  of  Spain,  and  that  it  had  when  France  possessed 
it; and  such  as  it  ought  to  have  been  by  subsequent  treaties.? 

Th^  first  senteqpe  states  the  same  thing,  and  the  last 
yntfltfes  it.  Tho  meaning  is,  take  the  colony  as.  you  hold 
it|  and  as  I  receive  it  from  you,  subject  to  any  treaties  since 
nMide  bj  me.  The  punctuation  shows  this,  as  well  as  the 
phcasl^  and.manner  of  expression. 

If .  Ibis  coaatnfeetton»  which  appears/ to  be  the  right  one, 
Vol.  II.— 2  N 
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be  adopted,  the  result  will  Jbe  the  same;  viz.  that  the  time 
of  poiBseflsioii  referred  to,  was  the  time  of  the  cession  to 
Spain. 

But  we  may  go  further  4nd  contend,  that  -tio  reasonable 
argument  can  be  found  for  carrying  back  this  possession  to 
early  history;  in  short,  that  France  neier  did  possess  West 
Florida,  as  part  of  Loubiana,  within  the  meaning  of  words 
used  as  these  words  are. 

She  claimed  it  indeed,  but  she  never  possessed  It.  She 
had  a  settlement  here  and  there,  with  an. undefined,  claim. 
She  claimed  it,  but  no  treaty  acknowledged  it,  and  it  was 
always  disputed  until  1763.     13  Wheatonj  522. 

It  was  certainly  one  object  of  that  treaty  to  settle  the 
limits  of  Nova  Scotia;  and  the  fair  construction  of  the 
article  is,  that  it  fixes  boundaries ;  and  that  it  purports  to  cede 
territory,  does  not  alter  the  nature  or  intent  of  it.  There 
were  words  of  cession,  because  France  had. a  settlement  at 
Dauphin  Island.  On  the  3d  of  November  1762,  by.  private 
treaty,  France  ceded  Louisiana  to  Spain — all  Louisiana; and 
by  a  treaty  with  England,  she  ceded  the  country  east  of  the 
Mississippi  to  England. 

At  the  time  of  the  definitive  treaty  of  10th  February^  1763,- 
Spain  owned  Louiisiana  under  the  treaty  of  November  pre- 
ceding; and  now  she  cedes  Florida  to  England,  and  all  her 
possessions  east  of  the  Mississippi.  This  was  certainly  a 
Hi^'fiignfition  of  limits. 

How  did  the  parties  understand  the  treaty  of  17631 
The  letter  to  L'Abbadie,  1  Laws  U:  S.'442,  shows  that  it 
was  considered  that  the  whole  of  Louisiana  wa^  the  pro- 
perty of  Spain;  and  then,  .1763,  it  was  admitted  that  the 
the  whole  of  Louisiana  lay  west  of  the  Mississippi  ;■  and  in 
1763,  Spam,  recovering  the  left  bank  of  the  river  from  Ehg- 
land«  received  it  as  Florida.  It  may  be  emphatically  inquired 
whether  it  is  reconcilable  to  sound  principles,  io-gor  back 
to  the  times  of  (incertain  and  contentious  claims,  or  to  the 
time  of  fixed  and  acknowledged  rights.  A  contemporaneous 
expositiop  Of  the  treaty  of  St  Ildefonso  is  obtained  firom  the: 
acts  of  the  parties  to  that  treaty.  When  on  the  SOth  No^ 
vsuBber  1803,  Spain  delivered  Louisiana  to  France,  she  de- 
(fvwed  nothing  on  the  eastern  side  of  the  river. 
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The  history  of  the  title  of  the  United  States  to  Louisiana 
.will  iUusijrate  and  confirm  tbcj  views  nfhich  have  been  ezhi* 
bited  in  this  investigation. 

In  1795  the  United  States  made  their  treaty  with  France. 
DifBculties  soon  after  arose  on  the  subject  ofthe  navigation 
of  the  Mississippi,  and  the  peaee  of  the  two  countries  was 
in  danger  from  these  difficulties.  In  1801  or  1802,  we  heard 
of  the  transfer  of  Louisiana  to  France,  and  we  were  alarmed 
at  the  prospect  of  the  armies  of  a  powerful  and  successful 
nation  landing  in •  our  neighbourhood. 

Before  it  was  known  that  France  had  become  the  owder 
of  Louisiana,  we  were,  anxious  to  obtain  Florida:;  but  as 
soon  as  thts- became  known  every  effort  was  directed  to  pur- 
chase Louisiana  from  France,  or  so  much  of  it  as  would 
secure  to  the  flourishing  and  enterprising  western  popula- 
tion of  our  country,  the  free  use  of  the  magnificent  river 
Mississippi, — their  right  by  all  the  laws  of  nature.  The  treaty 
of  April  1803  gave  the  whole  of  Louisiana  to  the  United 
States;  that  treaty  reciting  the  treaty  of  San  Lorenzo. 

How  did  we  receive  the  acquired  territory?  Did  we  then 
suppose  we  had  obtained  any  thing  east  of  the  Mississippi) 

When  Claiborne  and  Wilkinson  took  possession  they  re- 
ceived Louisiana,  extending  only  as  asserted  by  the  appel- 
lants ;  and  they  asked  for  no  more. 

Mr  Chief  Justice  M.\ii8Ball  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  the  plaintiffs  in  error  in  the 
court  of  the  United  States,  fbr  the  eastern  district  of  Louisi- 
ana,  to  recover  a  tract  of  land  lying  in  that  district,  about 
thirty  miles. east  of  the  Mississippi,  and  in  the  possession  of 
the  defendant.  The  plaintiffs  claimed  under  a  grant  for 
40,000  arpents  of  land,  made  by  the  Spanish  governor,  on 
the  24  of  January  1^04,' to  Jayme  Joydra,  and  ratified  by  the 
king  of  Spain  on  the  29tlKof  May  1804.  The  petition  and 
order  of  survey  are  dated  in^September  1603,  and  the  return 
of  the  survey  itself  was  made  on  the  37th  of  October  in  ^he 
same  year.  The  defendant  excepted  to  the  petition  of  the 
plainttflii,  allying  thut  it  does  not  show  a  title  on  which 
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tbey  can. recover;  that  the  territory,  within  which  the  land 
claimed  10  situated,  had  been  ceded,  before  the  grant,  to 
France,  and  by  France  to  the  United  States ;  and  that  the 
grant  is  void,  being  made  by  persons  who  had  no  authority 
to  make  it.  The  court  sustained  the  exception,  and  dismis- 
sed the  petition.  The  cause  is  brought  beforb  this  Court  by 
a  writ  of  error. 

The  case  presents  this  very  intricate,  and  at  one  time 
very  interesting  question :  To  whom  did  the  country  between 
the  Iberville  and  the  Ferdido  rightfully  belong,  when  the 
title  now  asserted  by  the  plaintiffs  was  acquined  9 

7his  question  has  been  repeatedly  discussed  with  greit 
talent  and  research,  by  the  governmect  of  the  United  States 
and  that  of  Spain.  The  United  Statos  have  perseveringly 
and  earnestly  insisted,  that  by  the  treaty  of  St  Ildefonso, 
made  on  the  1st  of  October  in  the  year  1800,  Spain  ceded 
the  disputed  territory  as  part  of  Louisiana  to  France;  and 
that  France,  by  the  treaty  of  Paris,  signed  on  the  SOth  of 
April  1803,  and  ratified  on  the  21st  of  October  in  the  same 
year,  ceded  it  to  the  United  States.  Spain  has  with  equal 
perseverance  and  earnestness  ociaintained,  that  her  cession 
to  France  comprehended  that  territory  only  which  was  at 
that  time  denominated  Louisiana,  consisting  of  the  island  of 
New  Orleans,  and  the  country  she  received  from  France 
west  of  the  Mississippi. 

Without  tracing  the  title  of  France  to  its  origin,  we  may 
state  with  confidence  that  at  the  commencement  of  the  war 
of  1756,  she  was  the  undisputed  possessor  of  the  province  of 
liOuisiaDa,  lyi^g  on  both  sides  th^  Mississippi,  and  extend- 
ing eastward  beyond  the  bay  of  Mobile.  Spain  was  at  the 
same  time,  in  possession  of  Florida ;  and  it  is  understood  that 
the  river  Peidido  separated  the  two  provinces  from  each 
other. 

Such  was  the  state  of  possession  and,  title  at  the  treaty  of 
Paris,  concluded  between  Great  Britain,  Franca,  aikl  Spain, 
on  the  lOth  day  of  February  1763.  By  that  treaty  France 
ceded  to  Great  Britain  the  river  and  port  of  the  Mobile,  and 
all  her  possessions  on  the  left  side,  of  the  river  Mississtppi, 
except  the  tpwn  of  New  Orleans  and  the  island  on  wbidi  it 
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is  vitoated :  and  by  tbe  same'  treaty  Spain  ceded  Florida  lo 
Great  Britain.  The  residue  of  Lonisiana  wlis  ceded  by  Fjranc0 
t6  Spain,  in  a. separate  and  secret  treaty  between  those  tvro 
powers.  Tbe  king  of  Great  Britain  being  tboa  the  aclmoW- 
ledged  sovereign  of  the  whole  country  east  of'the  Mississip* 
pi,  except  the  island  of  New  Orleans,  divided  bis  late  acqiti«<^ 
sition  in  the  south  into  two  provinces.  East  and  Weat 
Florida.  The  latter  comprehended  so  much  of  thd  colkntry 
ceded  by  France  as  lay  south  of  the  31  st  degree  of  north  la- 
titude, and  a  part  pf  that  ceded  by  Spain. 

By  the  treaty  of  peace  between  Great  Britain  and  Spahi, 
signed  at  Versailles  on  the  3d  of  September  ItSS,  Qreat 
Britain  ceded  East  and  West  Florida  to  Spain:  and  ihoae 
provinces  continued  to  be  known  and  governed  by  thofl^ 
names,  as  long  as  they  remained  in  the  possession  and  under- 
tbe  dominion  of  his  catholic  majesty. 

Oq  the  1st  of  October  in  the.  year  1800,  a  secret,  treaty 
was  concluded  between  France*'  and  Spain  at  St  Ildefotaso, 
the  third  article  of  which  i»  in  these  wordsT:  ^^His"^  catb^lie 
inajesty  promises  and  engages  on  his  part  to  retrocede  to 
the  French  republic,  six  months  after  the  foil  and  entire 
execution  of  the  conditions  and  stipulations  relative  to  bis 
royal  bighness  the  duke  of  Parma,  the  colony  or  province  6f 
Louisiana^  with  the  same  extent  that  it  now  has  in  the  hands 
of  Spain,  and  that  it  had  when  France  possessed  it,  and  such 
.as  it  should  be.  after  the  treaties  subsequently  entered  into 
between  Spain  and  the  other  states." 

The  treaty  of  the  30th  of  April  1 803,  by  which  tlie  United 
States  acquired  Louisiana,  after  reciting  %h\s  article,  pro* 
ceeds  to  state,  that  *^  the  first  consul  of  the  Frefich  republic 
doth  hereby  cede  to  the  United  States,  in  the  name  of  the 
French  republic,  forever  and  in  full  sovereignty,  tbe  said 
territory  with  all  its  rights  and  appurtenances  as  fully  and 
in  the  same  mannef^s  they  have  been  acquired  by  the  Frencti 
republic,  in  virtue  of  the  above  mentioned  treaty  concluded 
witb  his  catholic  majesty."  The  '^th  article  stipulates  that 
**  there  shall  be  sent  by. the  government  of  France  a  com- 
missary to  Louisiana,  to  the  end  that  he  do  every  act  neces- 
sary, as  well  to  receive  from  the  officers  of  his  catholic 
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mqetly  the  said  country,  aiid  Its  depebdencies,  in  thp^  oaoia 
of  the  French  republic,  if  it  has  not  been  already  done,  as 
16  transmit  it  in  the  name  of  the*  French  republic  to  the 
commissarv  or  agent  of  the  United  States." 

On  the  30tb  of  November  1803,  Peter  Clement.  Laussatt, 
colonial  preftct  and  commissioner  of  the' French  republic, 
authorised,  by  full  powers  dated /the  6th  of  June  1803,  tofe- 
ceive  the  surrender  of  the.  province  of  Louisiana,  presented 
l^osQ^ppivers  to  Don  Mfmuet  Salcedo*  governor  of  Louisiana 
and  West  Florida,  and  to  the  marquis  de  Casa  Calva,  com* 
miiBsioners  oq  the  part  of  Spain,  together  with  full  ppwers 
to  them  from  his  catholic  majesty  to  make  the  surrender. 
These  full  powers  were  dated  at  Barcelona  the  i5th  of  Oc*^ 
•tQber  1802.  The  act  of  surrender  declares  that  in  virtue  of 
these  full  powers,  the  Spanish  ^otnmissioners,  Don  Manuel- 
Salcedo  and  the- marquis  de- Casa;  Calvo,  *' put  from  this 
moment  the  daid  French  commissioner,  the  citizen  Laussatt, 
\n  possession  of  the  colony  of  Louisiana  and  of  its  depend 
dencies,  as  also  of  the  town  and  island  of  New  Orleans,  in 
the  same  extent  which  they  now  have,  and  Which  they  had 
in  the  hands  of  France  when  she  ceded  them  to  the  royal 
crown  of  Spain,  and  such  as  they  should  be  after  the  treaties 
subsequently  entered  into  between  the  states  of  his  catholic 
majesty  and  those  of  other  powers." 

The  following  is  an  extract  from  the  order  of  the. king  of 
Spain  referred  to  by  the  qommissioners  in  the  act  of  de- 
livery. "  Don  Carlos,  by  the  grace  of  God,  &.c."  "  Deem- 
ing it  convenient  to  retrocede  to  the  French  republic  the 
colony  and  province  of -Louisiana,  I  order  you,  as  soon  as 
the.  present  order  shall  bo  presented  to  you  by  general  Vic-, 
tor  or  other  officer  diily  authorised  by  the  French  republic, 
to  take  charge  of  said  delivery ;  you  will  put  him  in  posses- 
sion of  the  colony  of  Louisiana  and  its  dependencies^ as  also 
of  the  city  ami  island  of  NewOrleans,  with  the  same  extent 
that  it  now  has,  that  it  had  in  the  hands  of  France  when  she 
ceded  it  to  my  royal  crown,  and  such  as  it  ought  to  be  aAer 
tlie  treaties  which  have  successively  taken  place  betweep 
my  states  and  those  of  other  powers.'^ 

Previous  to  the  arrival  of  the  French  commisMoner,  the 
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goyernor  of  the  provinces  of  LouiBiana  and  West  Florida, 
and  the  marquis  de  Casa  Calvo,  had  issoed  their  proclama- 
tion, dated  the  18th  of  May  1803;  in  which  they  say,  "  his 
majesty  having  before  his  ey^  the  obligations- imposed  by 
the  treaties,  and  desirous  of  avoiding  any  disputes  that  might 
arisej  has  deigned  to  resolve  that  the  delivery  of  the  colony 
and  island  of  New  Orleans,^  which  is  to  be  made  to  the  gene^ 
ral  of  division  Victor,  or  such  other  officer  as  may  be  legally 
autliocised  by  the  government  of  the  French  republic,  shall 
be  etecuted  on  the  samio  terms  that  Fraiice  ceded  it  to  bis 
majesty }  in  virtue  of  which,  the  limits  of  both  shores  of  the 
river.  St  Louis  or  Mississippi,  shall  remain  as  they  were 
irrevocably  fixed  by  the  7ih  article  of  the  definitive  treaty 
of  rpeace,'  concluded  at  Paris  the  10th  of  Tebruary  1763, 
according  to  which  the  settlements  from  the  river  Manshac 
or  Iberville,  to  the  line  which  separates  the  American  terri- 
tory from  the  dominions  of  the  king,  remain  in  possession  of 
Spain  and  annexed  tb  West  Florida." 

On  the  2l8t  of  October  1803,  congress  passed  an  act  to 
enable  the  president  to  take  possession  of  the  territory  ceded 
by  France  to  the  tJnited  States :  in  pursuance  of  which  com- 
missioners were  appointed,  to  whom  Monsieur  Laussatt,  the 
ccmmissioher  of  the  French  republic,  surrendered  New  Or- 
leans and  the  province  of  Louisiana  on  the*20th  of  Decem- 
ber 1803.  The  surrender  was  made  in  general  terms ;  but 
no  actual  possession  was  taken  of  the  territory  lying  east  of 
New  Orleans.  The  government  of  the  United  States,  how- 
ever, soon,  manifested  the  opinion  that  the  whole  country 
originally  held  by  France,  and  belonging  to  Spain  when  the 
treaty  of  St  Udefonso  was  concluded,  was  by  that  treaty  re-* 
troceded  to  France. 

On  the  24th  of  February  1804,  congress  passed  an  act  for 
laying  and  collecting  duties  within  the  ceded  territories, 
which  authorised  tbe  president,  v/henever  he  should  deem 
it  expedient,  to. erect  the  shores,  &c.  of  the  bay  and  river 
Mobile,  and  of  the  other  rivers,  creeks,  ^c.  emptying  into 
the  gulph  of  Mexico  east  of  the  said  river  lilobile,  and  west 
thereof  to  the  Pascagoula  inclusive,  into  a  separate  district, 
and  to  establish  a  port  of  entry  and  delivery  therein*    The 
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poet  established  in  pursaaace  of  this  act  was  at  fort  Stoddert, 
within  the  acltnowledged  jorisdiction  of  the  United  States; 
and  this  circumstance  appears,  to  have  been  offered  as  a  suf- 
ficient answer  to  the  subsequent  remonstrances  of  Spain 
against  the  measure.  It  must  be  considered,  not  as  acting 
on  the  territory,  but  as  indicating  the  American  exposition 
of  the.treaty,  and  exhibiting  the  claim  its  government  in* 
tended  to  assert 

In  the  same  session,  on  the  36tb  of  Maroh  1804,  congress 
passed  an  act  erecting  Louisiana  into  two  territories.  This 
act  declares  that  the  country  ceded  by  France  to  the  United 
States  south  of  the.  Mississippi  territory,  and  south  of  an  east 
and  west  line,  to  commence  on  the  Mississippi .  river  at  the 
83d  degree  of  north  latitude  and  run  west  to  tho  western 
boundary  of  the  cession,  shall  constitute  a  territory  under 
the  liame  of  the  territory  of  Orleans.  Now  the  Mississippi 
territory  extended  to  the  31st  degree  of  north  latitude^  and 
the  country  south  of  that  territory  was  necessarily  the  coun* 
try  which  Spain  held  as  West  Florida;  but  still  its  constitu- 
ting a  part  of  the  territory  of  Orleans  depends  on  the  fact 
that  it  was  a  part  of  the  country  ceded  by  France  to  the 
United  States.  No  practical  application  of  the  laws  ofytb^ 
United  States  to  this  part  of  the  territory  was  attemptedi 
nor  could  be  made,  while  the  country  remained  in  the  actual 
possession  of  a  foreign  power. 

The  i4th  section  enacts  "  that  all  grants  for  lands  within 
the  territories  ceded  by  the  Ftench  republic  to  the  United 
States  by  the  treaty  of  the  SOtb  of  April  1803,  the  tide 
whereof  was  at  the  date  of  the  treaty  of  St  Ildefonso  in  the 
crown,  government,  or  nation  of  Spain,  and  eveiy  act  and 
proceeding  subsequent  thereto  of  whatsoever  nature  towwda 
the  obtaining  any  grant,  title  or  claim  to  such  lands,  and 
under  whatsoever  authority  transacted  or  pretended,  be,  and 
the  same  are  hereby  declared  to  be^  and  to  have  been  from 
the  beginning,  null,  void,  and  of  no  effect  in  law  or  equity.'^ 
A  proviso  excepts  the  titles  of  actual  settlers  acquired  before 
the  30th  of  December  1803,  firom  the  operation  of  this  sec- 
tion. It  Vas  obviously  intended  to  act  on  all  grants  made 
by  Spain  after  her  retrocession  of  Louisiana  to  France,  and 
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withoQl  deciding  on  the  extent  of  that  retrocession,  to  pot 
the  tities^^  which  might  be  thus  acquired  through'the  '^*hole 
territory,  whatever  might  be  its  extent,  completely  una.,  the 
control  of  the  American  governmi^t. 

The  president  was  aatliorised  to  appoint  registers  or  re- 
corders of  lands 'acquired  under  the  Spanish  and  French 
|[overnmentSj  and  boards  of  commissioners  who  should  re^ 
ceive  all  claims  to  lands,  and  hear  and  determine  iq  a  sun!l- 
mtfry  way  all  matters  respecting  such  claims.  Their  proceed- 
ings were  to  be  reported  to  the  secretary  of  the  treasury,  to 
be  laid  before  congress  for  the  final  decision  of  that  body. 

Previous  to  the  acquisition  of  Louisiana,  the  ministers  of 
the  United  States  had  been  instructed  to  endeavour  to  ob- 
.  tain  the  Floridas  from  Spain.  After  that  acquisition,  this 
object  was  still  pursued,  and  the  friendly  aid  of  the  French 
government  towards  its  attainment  was  requested.  On  the 
suggestion  of  Mr  Talleyrand  that  the  time  was  unfavourable, 
the  design  was  suspended.  The  government  of  the  United 
States  however  soon  resumed  its  purpose ;  an^  the  settle- 
ment of  the  boundaries  of  Louisiana  was  blended  with  the 
purchase  of  the  Floridas,  and  the  adjustment  of  heavy  claims 
made  by  the  United  States  for  American  property,  con- 
demned in  the  portsW  Spain  during  the  war  which  was 
terminated  by  the  treaty  of  Amiens. 

On  his  way  to  Madrid,  Mr  Monroe,  who  was  empowered 
in  conjunction  with  Mr  Pinckney,  the  American  minister  at 
the  eourt  of  his  catholic  majesty,  to  conduct  the  negotia- 
tion, passed  through  Paris;  and  addressed  a  letter  to  the 
minister  of  exterior  relations,  in  which  he  detailed  the  ob- 
jects of  his  mission,  and  his  views  respecting  the  boundaries 
of  Louisiana.  In  his  answer  to  this  leUer,  dated  the  21st  of 
December  1804,  Mr  Talleyrand  declared,  in  decided  terms, 
that  by  the  treaty  of  St  Ildefonso,  Spain  retroceded  to 
France  n6  part  of  the  territory  east  of  the  Iberville  which 
had  been  held  and  known  as  West  Florida ;  and  that  in  all 
the  negotiations  between  the  two  governments,  Spain-  had 
constantly  refused  to  cede  any  part  of  the  Floridas,  even 
from  the  Mississippi  (o  the  Mobile.  He  added  that  he  was 
autboriaed  by  his  imperial  majesty  to  say,  that  at  the  be- 
VoL.  II.— 2  0 
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gtnqing  of  the  year  ISOS,  general' Bouriionville  had  been 
charged  to  open  a  new  negotiation  with  Spain  for  the  acqui- 
sition of  the  Floridas;  but  this  project  had  not  been  follow* 
ed  by  a  treaty. 

Had  France  and  Spain  agreed  6pon  the  boundaries  of  the 
retroceded  territory  before  Louisiana  was  acquired  by  the 
United  States/ that  agreement  would  undoubtedly  have  as- 
certafned  its  limits.  But  the  deplarations  of  France  made 
after  parting  with  the  province -cannot  be  admitted  as  con- 
clusive. In  questions  of  this,  character,  political  considera- 
tions have  too  much  influence  over  the  conduct  of  nations* 
to  permit  their  declarations  to  decide  the^ourse  of  an  inde- 
pendent government  in  a  matter  vitally  interesting  to  itself. 

Soon  after  the  arrival  of  Mr  Monroe  at  his  place  of  des- 
tination, the  negotiations  commenced  at  Aranjuez*  Every 
word  in  that  article-  oC  the  treaty  of  St  Ildefonso  which 
ceded  Louisiana  to  France,  was  scanned  by  the  ministers 
on  both  sides  with  all,  the  critical  acume^  which  talents  and 
zeal  could  bring  into  their  service.  Every  argument  drawn 
from  collateral  circumstances,  connected  vfith  the  subjectf 
which  could  be  supposed  to  elucidate  it,  was  exhausted. 
No  advance  towards  an  arrangement  was  made,  and  th^ne^ 
fotiation  terminated,  leaving  each  party  firm  in  his  original 
opinion  and  purpose.  Each  persevered  in  maintaining  the 
construction  with  which  he  had  commenced.  The  discus- 
sion has  since  been  resumed  between  the  two  nations  with 
As  much  ability  and  with  as  little  success.  The  question  has 
been  again  argued  at  this  bar,  with  the  same  talent  and  re- 
search which  it  has  uniformly  called  forth.  Every  topic 
which  relaites  to  it  has  been  completely  exhausted ;  and  the 
Court  by  reasoning  on  the  subject  could  only  repeat  what  is 
fiimiliar  to  all. 

We  shall  say  only,  that  the  language  of  the  article  may 
admit  of  either  construction,  and  it  is  scarcely  possible  to 
consider  the  arguments  on  either  side,  without  believing 
that  they  proceed  from  a  conviction  of  their  truth.  The 
l^brase  on  which  the  controversy  mainly  depends,  that  Spain 
retrocedes  Louisiana  with  the  same  extent  that  it  had  when 
Franee  possessed  it,  might  so  readily  have  been  expressed 
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in  plain  language,  that  it  is  difficult  to  r^gist  the  persuasion 
thnt  the  ambigaity  was  intentional.  Had  Louisiana  beea 
retroceded  with  the  sanne  extent  that  it  had  when  France 
ceded  it  to  Spain,  or  with  the  same  extent  that  it  had  before 
the  cession  of  any  part  of  it  to  England,  no  controversy 
respecting  its  limits  could  have  arisen.  Had  the  parties 
concurred  in  their  intention,  a  plain  mode  of  expressing 
that  intention  would  have  presented  itself  to  them.  But 
Spain  has  always  manifested  infinite  repugnance  to  the  sur- 
render of  territory,  and  was  probably  unwilling  to  give  back 
more  than  she  had  received.  The  introduction  of  ambigu- 
ous phrases  into  the  treaty,  which  power  might  afterwards 
construe  according  to  circumstances,  was  a  oieasure  which 
the  strong  and  the  politic  might  dot .  be  disinelined  to  em- 
ploy. 

However  this  may  be,  it  is,  we  think,  incontestable,  thcit 
the  American  construction  of  the  article,  if  not  entirely  free 
from  question,  is  supported  by  arguments  of  great  strength 
whtch  cannot  be  easily  confuted. , 

In  a  controversy  between  two  naiions  concerning  national 
boundary,  it  is  scarcely  possible  thitt  the  courts  of  either 
should  refuse  to  abid.e  by  the  measures  adopted  by  its  own 
government.  There  being  no  common  tribunal  to  decide 
between  them,  each  determines  for  itself  on  its  own  rights, 
and  if  they  cannot  adjust  their  differences*  peaceably^  the 
rigbt  remains  with  the  strongest.  The  judiciary  is  not  that 
department  of  the  government,  to  which  the  assertion  of  its 
interests  against  foreign  powers  is  confided;  and  its  duty 
commonly  is  to  decide  upph  individual  rights,  according  to 
those  principleii  which  the  political  departments  of  the  na- 
tion have  established.  If  the  course  of  the  nation  has  been 
a  plain  one,  its  x^ourts  would  hesitate  to  pronounce  it  er- 
roneous. 

We  think  then,  however  individual  judges  might  construe 
the  treaty  of  St  tldefonso,  it  is  the  province  of  the  Court  to 
conform  its  decisions  to  the  will  of  the  legislature^  if  that 
will  has  been  clearly  expressed. 

The  convulsed  state  of  European  Spain  affected  her  influ- 
ence over  her  colonies;  and  a'  degree  of  disorder  preyailed 
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in  the  Floridas,  at  which  the  United  States  could  not  look 
with  indifference.  Id  October  1810,  the  president  issued 
his  proclamation,  directing  the  governor  of  the  Orleans  ter- 
ritory to.  take  possessioii  of  the  country  as  far  east  as  the 
Perdido,  and  to  hold  it  for  the  United  States;  This  measure 
was  avowedly  intended  as  an  assertion  of  the  title  of  the 
United  States;  but  as  an.  assertion,  which  was  rendered  ne* 
cessary  in  order  to  avoid  evils  which  might  contravene  the 
wishes  of  both  parties,  and  which  would  still  leave  the  terri- 
tory/<  a  subject  of  fair  and  friendly  negotiation  and.  adjust- 
ment." 

In  April  1812,  congress  passed  <^an  act  to  enlarge  the 
limits  of  the  state  of  Louisiana.*'  This  act  describes  lines 
which  comprehend  the  land  in  controversy,  jMid  declares  that 
the  iBountry  included  within  them  shall  become  and  form  a 
p(art  of  the  state  of  Louisiana. 

In  May  of  the  same  year;  another  act  was  passed,  annex** 
ing  the  residue  of  the  country  west  of  the  Pe/dido  to  the 
Mississippi  territory. 

Aiid  in  February  1813,  the  president  was  authorised  *'  to 
occupy  and  hold  aill  that  tract  of  country  called  West  Flori- 
da, whicblies  west  of  the  river  Perdido^  not  now  in  posses- 
sion of  the  United  States." 

On  the  third  of  March  1817,  congress  erected  that. part  of 
Florida  which  had  been  annexed  to  the  Missisaippi  terrtjlory, 
inte  a  separate  territory,  called  Alabama. 

The  powers  of  government  were  extended  to,  ana  ejier* 

cised  in  those  parts  of  West  Florida  which  composed  a  part 

of  Louisiana  and  Mississippi,  respectively ;  and  a  separate 

.  government  was  erected  in  Alabama.,    27.  5*  Xr.  c4.  409. 

In  March  1819^  ^congress  passed  an  act  to  enable  the 
people  of  Alabaona  to  form  a  constitution  and  Mate  govern- 
ment." .  And  in  December  1819,  she  was  admitted  into  the 
union,  and  declared  one  of  the  United  States  of  America. 
The  treaty  of  amity,  settlement,  and  limits,  between  the 
United  States  and  Spain,  was  signed  at  Washington  on  the 
22d  day  of  Febraary  iai9,  but  was  not  ratified  by  Spain  till 
the  34tb  day  of  October  1820;  nor  by  the  United  States, 
until*  the  22d  day  of  Fehrufry  1831 .    So  that  Alabama  was 
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admitted  ioto  the  anion  as  an  independent  state,  in  Ttrtoe  of 
the  tide  acquired  by  the  United  States  Ito  her  territory  under 
the  treaty  of  April  1503. 

After  these  acts  of  sovereign  power  over  the  territory  in 
dispute,  asserting  the  American  construction  of  the  treaty 
by  which  the  government  claims  it,  to  maintain  the  opposite 
construction  in  its  own  courts  would  certainly  be  an  anopialy 
in  the  history  and  practice  of  natjons.  If  those  departments 
which  are  entrusted  with  the  foreign  intercourse  of  the  na- 
tion, which  assert  and  maintain  its  interests  against  foreign 
powers,  have  unequivocally  asserted  its  rights  of  dominion 
over  a  country  of  which  it  is  in  possession,  and  which  it 
claims  under  a  .treaty;  if  the  legislature  has  acted, on  the 
construction  thas  asserted,  it  ia  not  in  its  own  courts  that 
this  construction  is  to  be  denied.  A  question  like  this  re- 
specting the  boundaries  of  nations,  is,  as  has  been  truly  aaid, 
more  a  political  than  a*  legal  question ;  and  in  its  discussion, 
the  courts  of  every  country  must  respect  the  ptonounced 
will  of  the  legislature.  Had  this  suit  been  instituted  Imme- 
diately after  the  passage  of  the  act  for  extending  the  bounds 
of  Louisiana,  could  the  Spscnish  constructioii  of  the  treaty 
of  Si  Ildefonso  have  been  maintained  Y  'Could  the  plaintiff 
have  insisted  that  the  land,  did  fiot  lie  in  Louisiana,  but  in 
West  Florida;  that  the  occupation  of  the  country  by  the 
United  States  was  wrongful ;  and  that  his  title  under  a  Spanish 
grant  must  prevail,  because  the  acts  of  congress  on  the  sub- 
ject were  founded  on  a  misconstruction  of  th^  treaty^  If 
it  be  said,  that  this  statement  does  not  present  the  question 
fairly;  became  a  plaintiff  admits  the  authority  of  the  Court, 
let  the  parties  be  changed.  If  the  Spanish  grantee  had  ob- 
tained possession  so  as  to  be  the  defendant,  would  a  Court 
of  the  United  States  mainiain-hils  title  under  .a  Spanish  grant, 
made  subsequent  to  the  acquisition  of  Louisiana,  singly  oh 
the  principle  that  the  Spanish  construction  of  the  treaty  of 
St  Ildefonso  was  rights  and  thi^  American  construction 
wrong?.  Such  a  decision  would,  we  think,  have  subverted 
those  principlet  which  govern  tBe  relations  between  the  le- 
gislative and  judicial  departments,  and  niArk  the  limits  of 
each. 
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If  the  righU  of  the  parties  are  in  any  degree  changed,  that 
chaiige  niu8t.be  produced  by  the  subsequent  arrangements 
made  between  the  two  governments. 

A  "  treaty  of  amity,  settlement,  aind  limits,  between  the 
United  States  of  America  and  the  king  of  Spain,''  was  sign-^ 
ed  at  Washington  on  the  22d  day  of  February  1819.  By 
the  2d .  article  ''  hrs  catholic  majesty  cedes  -to  the  United 
States  in  full  property  and  sovereignty,  all  the  territories 
which  belong  to  him,  situated  to  the  eastward' of  the  Mis- 
sissippi, known  by  tbe  name  of  East  and  West  Florida." 
\!rbe  8th  article  stipulates,  that  "all  the  grants  of  land 
madte  before  the  24th  of  January  1818  by  his  catholic  majes- 
ty, or  by  his  lawful  authorities,  in  the  said  territories  ceded 
by  Lis  majesty  to  the  United  States,  shall  be  ratified  and 
confirmed  to  the  persons  in  possession  of  the  lands,  to  the 
same  extent  that  the  saqne  granu^ould  be  valid  if  the  ter- 
ritories had  remained  und^r  the  dominion  of  his  catholic 
majesty.** 

The  Court  will  not  attempt  to  conceal  the  diflicnlty  which 
is  created  by  these  articles. 

It  is  well  known  that  Spain  had  uniformly  maintained  her 
conitraction  of  the  treaty  of  St  Ildefonso. — His  catboKc  . 
majesty  had  perjleveringly  insisted  that  no  part  of  West 
Florida  had  been  ced^d  by  that  treaty,  and  that  the  whole 
country.'wfaich  had  been  known  by  that  name  still  belonged 
to -him.  It  is  t,hen  a  fair  inference  (iromthe  language  of  the 
treaty,  tbat  he  did  not  mean  to  retrace  his.  steps,  and  ^elin- 
quibh  his  pretensions;  but  to  cede  on  a  suflicient  considera- 
tion all  tbat  he  had  claimed  as  his;  and  consequently,  by  tb6 
8th  articje,  to  stipulate  for  the  confirmation  of  all  those  grants 
Which  he  had  made  while  the  title  remained  in  him. 

But  the  United  States  had  uniformly  denied  the  titlQ  set 
up  by  the  crown  of  Spain ;  had  insisted  that  a  part  of  West 
Florida  had  been  transferred  to  France  by  the  trekty  of  St 
Ildefonso,  and  ceded  to]  the  United  States  by  the  treaty,  of 
April  1803;  had  asserted  this  construction  by  taking  actual 
possession  of  the  country;  and  had  extended  its  legislation* 
6ver  it.  The  United  States  therefore  cannot  be  undersUKid 
to  have  admitted  that  this  country  bel^^nged  to  his  catholic 
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m^esty,  or  tbat  it  passed  Trom  hiin  to  tbem  by  this  article. . 
Ilud  his  catholic  majesty  ceded  to  the  United  •  States  *'  -all 
the  territories  situated  to  the  eastward  of  the  Mississippi 
.  kaowoi  by  the  name  of  East  aiid  West  Florida,'*  omitting 
the  words  '*  which  belong  to  him,"  the  United  States  in 
receiving  this  cession,  might  have  sanctioned  the  right  to 
make  it,  and  might  have  been  bound  .to  consider  the  8th 
article  as  co-extensive  with  the  second.  Th^.  stipulation  of 
the  8th  article  might  have  been  construed  tft  be  an  aidoiis- 
sion  that  West  Florida  to  its  full  extent  y/f^  ceded  by  this 
treaty. 

But  the  insertion  of  these  words  njiaterially  affects  the 
construction  of  the  article^  They  cannot  be  rejected  as 
surplusage.'  They  have  a  plain  meaning,  and  that  meaning 
can  be  no  other  than  to  liniit  the  extent  of  the>i9ssio|i.  We 
cannot-my  they  were  inserted  carelessly  or  unadvisedly,  add 
mast  understand  them  according  to  their  obvious  import. 

It  is  not  improbable  that  terms  were  selected  which  might 
not  compromise  the  dignity  of  either  government,  and  which 
each  might  understand,  cotisistently  with  its  former  preten- 
sions..   But  if  a  court  ofthe  United  Staites  would  have  been 

■  *  •  ■ 

bound,  under  the  state  of  things  existing  at  the  signature  of 
the  treaty,  to  consider  tl^  territory  then  composing  a  part 
of  tike  state  of  Louisiana  as  rightfully  belonging  4p  the. 
United  States,. it  would  be  diticttlt  to  construe  thisiartitla 
iiilo  all' admission  thit  it  belonj^d  rightfully  to  his  catholic 
iMJesty. 

Tifie  6th  article  of  the  treaty  may. be- considered  in  con* 
nexion  with  the  seqond.  ^  The  6th  stipulates  **  that  the  in- 
habitants of  the  territories  which  his  catholic  majesty  cedes 
to  the  ITnited  States  by  this  treaty,  shall  be  incorporated  in 
the  unioii  of  the  United  States,  as  soon  as  may  be  coiKsistent 
with  the  principles  of  the  federal  constitution." 

This  article,  according  to  its  obvious  import,  exteftdif  to 
the  whole,  territory  which  was  ced^d.  The  stipulation  foi 
the  incorporation  of  the  inhabitants  of  the  ceded  territory 
into,  the  union,  is  co-extensive  with  the  cession.  But  the 
country  in  which  the  hind  in  controversy  lies,. was  already 
incorporated  into  the  union.    It  composed  n  part  of  the 
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«tate  of  Louismna,  which  .was  already  a  member  of  the 
Ameriean  confederacy. 

A  part  of  West  Florida  lay  east  of  the  Perdido  :  and  to 
that  the  right  of  Sis  catholic  majesty  was  acknowledged. 
There  was  then  an  ample  subject  on  which  the  words  of  the 
cession  might  operate,  without  discarding  those  whi^h  limit 
its  general  expressions. 

Such  is  .the  construction  which  the  Court  would  put  on 
the  treaties  by  which  the  United  States  have  acquired  the 
country  east  of  New  Orleans.  But  an  explanation  of  the 
8th  ai'ticle  seems  to  have  been  given  by  the  parties  which 
may  vary  this  construction. 

It  was  discovered  that  three  large  grants,  which  bad  been 
supposed  at  the  signature  of  the  treaty  to  have  been  made 
.subsequent  to  the  24th  of  January  1818,  bore,  a  date  ante- 
rior to  that  period.  Considering  these  grants  as  fraudulent, 
the  United  States  insisted  on  an  express  declaration  annul- 
ling them.  This  demand  was  resisted  by  Spain;  and  the 
ratification  of  the  treaty  was  for  some  time  suspended.  At 
i.ength  his  catholic  majesty  yielded,  and  the  following  clause 
was  introduced  into  his  ratification:  "desirous  at  the  same 
time,  of  avoiding  any  doubt  or  ambiguity  concerning,  the 
meianing  of  the  8th  article- of  the  treaty,  in  respect  to  the 
date  which  ia  pointed  out  in  it  as  the. period  for  the'confir- 
mattotf  of  the  grants  of  lands  in  the  Floridas  made  by  me, 
or  by  tne  cuiupetent  authorities  in  my  royal  name,  which 
point, of  date  was  fixed  in  the  positive  understanding  of  the 
three  grants  of  land  made  in  favour  of , the  ^ke  of  Alagon, 
the  count  of  Punon  Rostro,  and  Don  Pcidro  de  Vargas,  being 
anoutted  by  its  tenor;  I; think  it  proper  to  decftyrey  that  the 
■aid  three  grants  have  remained  «nd  do  remain  entirely  an- 
nulled and  invalid ;  and  .that  neither  the  three'^ixdividuals 
mentioned,  nor  those  who' may  bave'  title  or  interest  through 
them,  can  avail  themselves  qf  the  said  grants  at  any  time  or 
in  any.  manner ;  under  which  explicit  declaration,  the  said 
8tb  article  is  to  be  understood.  3»  ratified."  One  of  these 
grants,  that  to  Vargas,  lies  west  "^  the  Perdido. 

It  has  been  argued,  and  with  gr^at.forcd^,  that  this  expla- 
.  naUon  forms  a  part  of  the  articlio^ :  it  n|ay  be  ^considered 
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as  if  introduced  into  it  as  a  proviso  or  exception  to  the  sti- 
pulation, in  favour  of  grants  anterior  to  the  £4tb  of  January 
1818.  The  article  may  be  Understood  as  tf.  it  bad  been 
written,  that  "  all  the.  grants  of  land  made  before  the  24 tb 
of  January  1818,  by  his  catholic  majesty  or  his  lawfuF  au- 
thorities in  the  said  territories,  ceded  by  his  majesty  to  the 
United  States,  (except  those  made  to  the  duke  of  Alagon, 
the  count  ofPunon  Rostrcr  and  Don  Pedro  de  Vargas,)  ^ball 
be  ratified  and  confirmed,  ^c." 

Had  this  been  the  form  of  the  original  article,  it  would  ber 
difiicult  to  resist  the  construction  that  the  excepted  grants 
were  withdrawn  from  it  by  the  exception,  and  would  other- 
wise have  been  within  its  provisions.  .Consequently,,  that  aU 
other  &ir  grants  within  the  tune  specified,  were,  as  obliga* 
tory  on  the  United  States,  as  on  his  catholic  majesty .u 

One  other  judge  and  myself  are  inclined  to  adopt  ibis 
opinion.    The  majority  of  the  Court  however  think  differ- 
ently.   They  suppose  that  these  three  large  grants  being 
made  about  the  same  time,  under  circumstances  strongly 
indicative,  of  unfairness,  and  two  of  them  lying  east  of  the 
Perdido,  might  be  objected  to  on  the  ground  of  fraud  com- 
mon to  them  all :  without  implying  any  opinion  that  one  of 
them^  which  Was  fi>r~lan48  lyiag  within  the  United  States, 
and  most  probably  in  part  sold  by  the  govemment,^ou]d 
have  been  otherwise  confirmed.    The  government  might 
well  insist  on  closing  all.  future  controversy  relating  to  these 
grants,  which  might  so  materially  interfere  with  its  own 
rights  and  policy  in  its  fiiture  disposition  of  the  ceded  lands; 
and  not  allow  them  to  become  the  subject  of  judicial  itives- 
tigation;  while  other  grants,  though  deemed  by  it  to  be  in- 
valid, might  be  left  to  the  ordinary  course  of  the  law. 
The  form  of  the  ratification  ought  not,  in  their  opinion,  to 
change  the  natural  construction  of  the  words  of  the  8th 
article,  or  extend  them  to  embrace  grants  not  otherwise  iur 
tended  ta  be  confirmed  by  it.     An  extreme  solicitude  to 
provide  against  injury  or  inconvenience,  from  the  known 
existence  of  such  large  grants,  by  insisting  upon  a  declara- 
tion of  their  absolute  nullity,  can  in  their  opinion  furnish  no 
satisfactory,  proof  that  the  government  meant  to  recognise 
Vol.  XL— 2  P 
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the  small  grants  to  validf  which  io  every  previous  act  and 
struggle  it  had  proclaimed  to  be  void,  as  being  for  lands 
within  the  American  territory. 

Whatever  difference  may  exist  respecting  the  effect  of  the 
ratification)  in  ^hateyi^r  sensed  it  may  be  understood,  we 
think  the  soun.d  constmctipn  of  the  '^ighth  article  will  not 
efk^ble  this  Court  to  apply  its  provisions  to  the  present  ease. 
The  words  of  the  article  are,  that  '^  all  the  grants  of  land 
made  before  the  24th  of  January  1618,  by  his  catholic  ma- 
jesty, d^c.  shall  be  ratified  and  confirmed  to  the  persons,  in 
possession  of  the  lands, -to  the  same  extent  that  the  same 
grants  would  be  valid  if  the  territories  had  remained  under 
the  dominion  of  his  catholic  majesty."  Do  these  words  act 
directly  on,  the  grants,  so  as  to  give  validity  to  those  not 
otherwise  valid;  or  do  they  pledge  the  ^ith  of  the  United 
States  to  pass  acts  which  shall  ratify  and  confirm  them? 

A  treaty  is  in  its  nature  a  contract  between  two  nations, 
not  a  legislative  act.  It  dpea  not  generally  effect^  of  itself, 
the  object  to  be  accomplished^  especially  so  far  as  its  ope- 
ration is  iirfri^-tefrttorial ;  bc^  is  carried  into  execution  by 
the  sovereign  power  of  the  respective  parties  to  the  instru- 
ment. 

In  the  United  States  a. different  principle  is  established; 
Our  constitution  declares  a  treaty  to  be  the  law  of  the  land* 
It  is,  con8e<|uently,  to  be  regarded  in  courts  of  justice  as 
equivalent  to  an  ^ct  of  the  legislature,  whenever  it  operates 
of  itselif  without  the  aid  of  any  legislative  provision.  But 
when  the  terms  of  the  stipulation  import  a  contract,  when 
either  of  the  parties  engages  to  perform  a  particular  actj  the 
treaty  addresses  itself  to  the  political,  not  the  judicial  de- 
partment; and  the  legislature  must  execute  the  contract 
before  it  can  become  a  lule  for  the  Court. 

The  article  under  consideration  does  not  declare  that  all 
-die  grants  made  by  bis  catholic  majesty  before  the  24th  of 
January  1818,  shall  be  valid  to  the  same  extent  as  if  the 
ceded  territories  had  remained  under  his  doniinion.  It  does 
i)ot  saydiat  those  grants  are  hereby  confirmed.  Had  such 
been  its  language,  it  would  have  acted  directly  on  the  sub- 
ject, and  would  have  repealed  those  a(Hs  of  congress  which 
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were  repugnant  to  itj  but  itii  language  is  that  thoso  gfants 
shall  faie  ratified  and  con^rmed  to  tb^  peraons  in  possession, 
(&c.  By  whom  shall  they  be  ratified  and  conrfirmed  1^  Thir 
seems  to  be  the  language  of  contract;  and  if  it  is,  the  rati^ 
fioation  and  confirmation  which  are  promised  must  be  the 
act  of  the  legislature.  Until  such  act  shall  bd  passed,  the 
Court  is  not  at  liberty  to  disregard  the  existing  laws  bn  the 
subject.  Congress  appears  to  have  understood  .this  article 
as 'it  is  understood  by  the  (Dourt.  Boards  of  commissioners . 
have  been  appointed  for  East  and' West  Florida,  to  receivje 
claims  for  lands;  and  on  their  reports* titles  to  lands  not  ex- 
ceeding acres  have  been  confirmed,  and  to  a  very 
large  aibeuflt.  On  the  23d  of  May  lSSi8,  an  act  was  passed 
supplementary  to  the  several  acts,  providing  for  the  settle- 
ment and  confirmation  of  private  land  claims  in  Florida ; 
the  6tb  section  of  which  enacts^  that  611  claims  to  land 
within  the  territory  of  Florida,  embraced  by  the  treaty  i>e- 
tween  Spain  and  the  United  States  of  the  22d  of  February 
1819,  which  shall  not  be  decided  and  finally  settled  under 
the  foregoing .  provisions  of  this  act,  contaitiing  a  greateit 
quantity  of  land  than  the  commissioners  were  authorized  to 
decide,  and  which  have  not  been  reported  as  antediated  or 
forged,  dEsc,  shall  be  received  and  adjudicated  by  the  judge 
of  the  superior  court  of  the  district  within  which  ih^  land 
lies,  upon  the  petitioo*  of  the  claimi^nt,"  ttc  Provided, 
that  nothing  in  this  section  shall  be  construed  to  enable  the 
judges  to  take  cognizance  of  any' claim  annulled  by  the 
said  tre(aty,  or  the  decree  ratifying  the  same  by  the  king  of 
Spain,  nor  any  claim  not  presented  to  the  commissioners  or 
register  and  receiver.  Ak  appeal  is  allowed  from  the  deci- 
sion of  the  judge  of  the  district  to  this.  Court.  No  such  act 
of  confirmation  has  been  extended  to  grants  for  land  9  lying 
west  of  the  Ferdido. 

The  act  of  1804,  erecting  Louisiana  into  two  territories, 
has  been  already  mentioned.  It  annuls  all  grants  for  lands 
in  the  ceded  territories,  the  title  whereof  was  at  the  date  of 
the  treaty  of  St  Ildefonso  in  the  crown  of  Spain.  The  grant 
in  controversy  is  not  brought  within  any  of  the  exceptions 
from  the  enacting  clause. 


316  SUPREME  COURT. 

[Foster  lb  Elam  9$.  NeOson.] 

'The  legislature  has  passed  many  subsequent  acts  previoins 
to  the  treaty  of  1819,  the  object  of  which  was  to  adjust  the 
titles  to  lands  in  the  country  acquired  by  the  treaty  of  1803. 

They  cautiously  confirm  to  residents  all  incomplete  titles 
to  lands,  for  which  a  warrant  or  order  of  survey  had  been 
obtained  previous  to  the  1st  of  October  1800^ 

An  act,  passed  in  April  1814,  confirms  incomplete  titles 
to  lands  in  the  state  of  Louisiana,  for  which  a  warrant  or 
order  of  survey  had  been  -granted  prior  to  the  20th  of  De* 
cember  1803,  where  the  claimant  or  the  person  under  whom 
he  claims  was  a  i^sident  of  the  province. of  Louisiana  on 
that  day,  or  at  the  date  of  the  concession,  warrant,  or  order 
of  surveys  and  where  the  tract  does  not  exceed  640  atres. 
This  iact  extends  to,  those  caseir  only  which  had  been  re- 
]>orted  by  the  board- of  commiss. oners;  and  annexes  to  the 
confirmation  several  conditions,  which  it  is  unnecessary  to 
review,  because  the  plaintiff  does  not  claim  to  come  Within 
the  provision^  of  the  act. 

On  the  3d  of  March  1819,  congress  passed  an  act  confirm* 
ing  all  complete  grants  to  land  from  the  Spanish  govern- 
ment, contained  in  the  reports  made  by  the  commissioners 
,v  appointed  by  the  president  for  the  purpose  of  adjusting  titles 
which  bad  been  deemed  valid  by  the  commissioners;  and 
also  all  the  claims  reported  as  aforesaid,  founded  on  any 
order  of  survey,  requete,  permission  *to.  settle,  or  any  written 
evidence  of  claim  derived  fi'om  the  Spanish  authorities,  which 
ought  in  the  opinion  of  the  commissioners  to'  be  confirmed ; 
and  which  by  the  said  reports  appear  to  be  derived  from  the 
Spanish  government  before  the  20th  day  of  December  1803, 
and  the  land  claimed  to  have  been  cultivated  or  inhabited 
on  or  before  that  day. 

Though  the  order  of  survey  in  this  case  was  granted  be-* 
fore  the  26th  of  December  1803,  the  plaintiff  does  not  bring 
himself  within  this  act. 

Subsequent  acU  have  passed  in  1820, 1822  and  1826,  but 
they  only  confirm  claims  approved  by  the  commissioners, 
among  which  the  plaintiff  does  not  allege  his  to  have  been 
placed. 
'     Congress  has  reserved  to  itself  the  supervision  of  the  titles 
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reported  by  its  commiBsionerSi  and  has  confirmed  those 
which  the  comiaissioDers  have  approved,  but  has  passed  no 
law,  withdrawing  grants  generally  for  lands  west  of  the 
Perdido  irom  the  operation  of  the  14th  section  of  the  act  of 
1804,  or  repealing  that  section. 

We  are  of  opinion  then,  that  the  court  committed  no  error 
in  dismissing  the  petition  of  the  plaintiff^  and  that  the  judg- 
ment oupht  to  be  affirmed  with  costs. 


This  cause  came  on,  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  and  was  argued  by  counsel; 
on  consideration  whereof,  this  Court,  is  of  opinion  that  the 
.  said  district  court  committed  no  ctrror  in  dismissing  the  pe- 
tition of  the  plaintiffs;  therefore  it  is  considered,  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said 
district  court  in  this  cause  be«  and  the  same  is  hereby  affirm- 
ed with  costs. 
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fM  VVEStDJOrr  AND  DlRECTOBto  OF  THE  BaIVK  OP  TWE  XkOmOJS- 
WEALTH  OF  KxiTTtJckY,  PLAnVTIFte  IN  BBSbl^  VS.  JoHN  W18TXS, 

John  M.  Pbics  and  Chablss  J.  Wibtes,  Defendants. 

lo  an  actkm  for  money  bad  4nd  receiired  for  the  reeov^fy  of  the  uKoant  of  t  do- 
poiit  made  in  the  bank  of  the  eommonweakk  of  Kentnbky,  acting  under  an 
ac^  of  incorporation  V^sf^d  liy  tlie  legislatare  of  that  itate,  die  defendant 
pleaded  to  the  juriadictjon,  on  th^ ground  that  the  state  of  Kentucky  alone  wai 
the  proprietor  of  the  stock  of  the  hank ;  for  which  reason  it  was  insisted  that 
the  suit  was  yiriually  against  a  sdTereign  states 

The  Court  are  of  iipinion  that  the  question  is  no  longer  open  here.  The  case  of  ^ 
the  United  StatesBankos.ThePlantersBankofGeotgia,9  Wheatan^WA^  was 
a  much  stronger  case  for  the  plaintiflb  In  error  than  the  present^  for  there  the  state 
^  Oeoigia  was  pot  only  a  propiie'tor ,  but  a  corporator.  Heie  the  state  is  not  m 
corporator,  since  by  the  tenns  of  the  act  faicoiporating  this  bank»  '*the  pteildant 
and  directopi'*  alone  constitute  the  body  corporate,  the  metfiphysicalperapn 
Bable  to  suif.  Hence  by  the  law  of  the  state  itself,  it  is  excluded  from  the  char^ 
acterof  apartyin  the  sense  of  this  law  when  speakmg  of  a  corporation.  [MS] 

It  may  b^  added  to  the  reasone  which  inflftWtced  the  Court  |n  their  ophUon,'  in 
the  case  of  The  Bank  of  the  United  States  vs.  The  Planters  Bank  of  Georgia,- 
that  if  a  state  did  exercise  the  powers  fai  and  oyer  a  bank  or  impart  to  it  its 
sovereign  attributes,  it  would  be  hardly  possible  to  distinguish  the  issue  of  the 
paper  of  such  a  bank,  from  a  direct  issue  of  hois  of  credit;  which  violation 
of  the  consUtution,  no  doubt  the  state  here  inlended  to  avoid.    [884] 

The  act  of  Incorporating  the  bank  of  the  commonwealth  of  Kentucky  contains  a 
provision  by  which  it  is  enacted,  that  the  bank  shall  receive  money  on  depo- 
sit without  being  requhed  to  give  an  obligation  under  seal  to  repay  it.  llils 
enjictment  must  be  construed  with'  regard  to  the  practice  of  baaUng,  and 
the  general  understanding  of  mankind ;  and  must  create  a  UabiHty  to  the  depo- 
sitor by  the  simple  act  of  depositing,  that  is,  an  assumpsit  in  law^  implied 
from  anactifijMttr.    [824] 

Upon  the  deposit  being  mad^  in  the  bank  of  the  commonwealth  of  Kentucky, 
the' cashier  gave  under  his  hand  a  certificate  that  tliere.  had  be^n  *'  deposited 
toHhe  credit  of  the  plaintifis  below,  #7780.81,  which  is  subject  tO  tjbeir  older 
on  presentation  of  this  certificate.*'  The  deposit  was  made  ip  the  notes  of  the 
bank,  and  when  the  same  were  deposited,  and  wheu'demand  of  payment  was 
made,  the  notes  were  passing  a^  one  half  tbelr  nominal  value.  Wlien  tficcer- 
tificate  was  presented  to  the  bank,  the  cashier  ofiered  to  pay  the  amount  in 
the  notee  of  the  bank,  but  they  refused  to  receive  payment  in  aqy  thing 
but  gold  or  silver.  The  lang<iage  of  the  certificate  is  expressive  of  a  ge- 
jneral  not  a  specific  deposit,  and  the  act  of  incorporation  is  express,  that  the 
bank  thall  piy  and  redeem  (heir  bills  in  gold  or  silver..  The  transaction  then 
was  equivalent  to  receiving  and  depositing  the  gold  or  .silver ;  if  the  bank  did 
not  so  understand  it  they  might  have  refosed  to  Mceive  it;  and  the  plaintifEi 
would  certainly  have  recovered  tlie  gold  and  silreri  to  (he  amount  upon  thei 
JIaceofihebUls.    [326] 
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IIm  bM&  hiflngoflfarad  to  pay  the  amoviit  of  the  certificate  in  their  hilb,  tey 
pot  ^Mtlr  oif n  eonftnietion  on  the  same,  andlhey  cannot  afterwaids  aay  that  tiie 
plahitifii  below  shoidd  have  accompanied  the  certificate  with  i^  ched^.    [826] 

The  bills  of  the  bank  were  payable  to  an  individual  or  bearer,  and  in  the  action 
open,  the  bOls  there  was  no  avennent  of  the  citizenship  of  the  person  to  wliom 
tfw.biUs  aie  payable^  and  they  might  therefore  have  been  payable,  in  the  fint 
instance,  to  \  party  not  competent  to  sue  in  the  courts  of  the  United-  States. 
This  Court  hM  uniformly  held  that  a  note  payable  to  bearer  is  payable  to  any 
body,  and  is  Dol  afieeted  by  the  disabilities  of  the  noitfkinal'payJM.    [826] 

ERROR  to  the  circoit  court  of  the  district  of  Kentucky. 

On  the  Slst  October  1824,  the  agentof  the  defendants  in 
error,  John  T.  Drake,  deposited  in  the  bank  of  the  common- 
wealth of  Kentucky,  in  the  notes  of  that  bank,  the  sum  of 
^7730.8Y,  and  received  ftott  the  cashier  the  following  me- 
morandum in  writing,  usually  denominated  a  certificate  of 
deposit. 

^FranJtfordj  2Ut  October  1824.— John  T.  Drake  this  day 
deposited  to  the  credit  of  John  Wister,  John  M.  Price  and 
Charles  J.  Wister,  seven  thousand  seven  hundred  and  thirty 
doUa^rs  and  eighty-one  cents,  which  is  subject  to  their  order 
upon  presentation  of  this  certificate.  Signed,  C.  O.  Wfiggo- 
ner,  cashier. — i^730.81. 

On  the  6th  of  November  1824,  Mr  Drake  piesented  the 
certificate  to  the  bank  and  demanded  payment  of  the  sum 
mentioned  in  it,  in  gold  or  silver,  which  Ws  refused  by  the 
cashier,  who  at  the  same  time  offered  the  lunount  in  notes 
on  the  bank,  which  were  rejected  by  Mr  Drake.  At  the 
time  the  deposit  was  made  the  notes  of  the  bank  were  of 
the  value  <if  .and  current,  in  the  country  at  half  th^ir  nominal 
amountr . 

The  paymetat  of  the  siiQount  of  ^e  deposit  ingold  or  sil- 
ver having  )>eeB  thus  refused,  Wister^  Price  -and  Wister 
'  brought  their  action  in  the  circuit  court  of  the  United  States 
fof  the  district  of  Kentucky.  /The  declaration  contained 
two  counts,  the  first  for  money  had  and  received,  the  second 
a  special  count  upon  the  certificate-of  deposit 

At  November  term  1826,  the  defendants  appeared  by  at- 
torney, and  afterwards  filed  a  plea  to  the  jurisdiction  of  the 
court  under  the  corporate  seal  of  the  bank;  The  plea  states 
^^  that  the  court  ought  not  to  hf  ve  or  take  cogiiiiance  of  this 
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action,  because  the  defendant  is  a  body  corporate  and  poli- 
tic, created  and  established  by  an  act  of  assembly  of  the 
commonwealth  of  Kentucky  and  constituted  by  the  name 
and  style  of  '  The  President  and  Directors  qf  the  Bank  qf 
the  Canmonweatth  qfKentnckyy  and  that  the  whole  capital 
stock  6f  the  said  corporation  is  exclusively  and  solely  the 
property  of  the  commonwealth  of  Kentucky,  and  that  the 
state  of  Kentucky  in  her  pditical  sovereign  ag^aeity  as  a 
statSi  b  the  sole,  exclusive,  and  only  member  of  the  said  cor- 
poration." To  this  plea  the  plaintiffs  below  demurred,^and 
the.  circuit  court  having  sustained  the  same,  the  defendants 
were  ordered  to  answer  over. 

Upon  the  trial  of  the  cattse,Hheptaintifi  proved  tiie  facts 
as  stated ;  and  the  defendants  moved  the  court  to  instruct 
the  jury  that  the  plaintiffs  had  not  r  lade  out  a  good  cause 
of  action,  and  that  the  plaintifi  were  not  entitled  to  the 
nominal  amount  of  the  deposit ;  but  tp  the  value  of  the  notes 
at  the  time  of  the  demand. 

The  court  overruled  these  motions,  and  instructed  the 
jury  that  the  plaintiffs  were  entitled  to  the  full  sum  as  ex- 
pressed in  the  certificate,  with  interest  thereon,  from  the 
date  of  the  demand,  in  lawful  money  of  the  United  States. 
The  defendants  excepted  to  the  opinion  of  the  court,  upon 
all  .the  matters  submitted  to  them,  and  the  case  came  before 
this  Court  upon  the  bill  of  exceptions.  The  facts  of  the 
cfsewere  not  controTerted. 

For  the  pliiintifis  in  error,  Mr.Nicholas  maintained, 

1.  That  the  circuit  court  had  no  jurisdiction  over  the 
canie. 

2.  The^declaration  was  inoufficient. 

3.  The  court  erred  in  the  instructions  given  to  the  jury. 

He  argued,  that  upon  the  decisions  of  this  Court  the  juris- 
diction could  not  exist  in  the  case.  The  courts  of  the  United 
States  take  jdrisdiction ;  1st,  According  to  the  subject  mat- 
ter; 3d,  The  character  of  the  parties;  3d,  In  cases  arising 
under  t^aties,  &c. 

In  this  case  the  jurisdiction  cannot  te  assumed,  ^as  those 
principles  upon  which  the  courts  of  the  United  States 
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would  have  jurisdiction  from  the  character  of  the  parties ; 
forbid  the  same.  This  Court  will  look  behind  the  fict  of 
incorporation  to  ascertain  who  are  the  corporators ;  and  if 
they  fiud  they  are  not  such  parties  as  cain  sue  or  be  sued  in 
the  circuit  court,  they  will  refuse  to  acknowledge  that  the 
court  coii)d  exercise  jurisdiction.  Cited,  The  Bank  of  the 
United  States  vs.  The  Planters  Bank  of  Georgia,  9  JVheaioH^ 
604. 

In  ihis  case  the  state  of  Kentucky  is  the  only  stockholder 
of  the  bank ;  and  this  appearing,  the  state  is  the  party,  and 
cannot  be  sued.  .  It  is  a  sole  corporation,  using  the  money 
of  the  state,  and  by  its  obligations'  binding  the  state.  The 
interests  of  the  state  are  alone  involved  in  the  suit,  and  ttie 
judgment  of  the  Court  will  operate  upon  the  s^ate  (directly. 

S.  The  declaration  is  insufficient,  because,  as  the  real 
party  defendant  is  the  state  of  Kentucky,  this  action  should 
have  been  so  brought,  and  can  only  be  so  sustained. 

This  Court  has  decided  that  a  corporation  can  bind  itself 
by  a  provision,  without  seah  In  other  states  of  the  union, 
the  same. principle  has  Been  acknowledged;  but  it  is  other- 
wisie  in  Kentucky.  In  the  supreme  court  of  thatstate,  ithas^ 
been  adjudged,  that  unless  this  obligation  or  promise  of  a 
corporation  is  under  seal»  it  is'  not  binding.  1  -  Marshall  $ 
Kentucky  Reports^  l.  This  has  now  become  a  part  of  the 
municipal  law  of  the  states  and  it  will  be  regarded  in  this 
Court  in  cases  where  the  decision  applies.  The  certificate 
of  deposit  given  by -the  bank  was  not,  therefore,  legal  evi- 
.  dence  of  the  promise. 

3.  In  this  Court  it  has  been  held  that  bank  notes  are  not 
money;  and  this  action,  which  is  for'money  had  and  received, ' 
cannot  be  sustained,  as  the  notes  of  the  bank  only  were  re- 
ceived.' 

It  may  also  be  urged,  that  as  the  notes  are  payable  to  J. 
T.  Pendleton,  or  bearer,  there  should  have  been  ah  aver- 
nient  that  he  was  a  citisen  of  Kentucky.  The  action  cto- 
*QOt  be  supported  unless  the  citileenship  was  stated ;  this  Cdu^t 
not  having  jurisdiction,  unless  J.  T.  Pendleton  was  a  citizen' 
of  Kentucky,  and  averred  so  to  be  ill  the  pleadings. 
Vol.  IL~2a 
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Mr  Casweili  for  the  detendants  io  error. 

The  plea  of  the  president,  directors,  and  coppaay  of  the 
bank  of  the  commonwealth  of  Kentucky  expressly  avers  ao 
act  of  incorporation,  constituting  them  a  corporation  by  that 
name.  That  there  are  no  stockholders  but  the  state,  the 
stock  belonging  to  the  slate  of  Kehtuckyonly. 

Thus  it  appears  that  the  real  corporators  are  the  president 
and  directors,  citizens  pf  Kentucky;  and  this  Court  has  de- 
cided* that  it 'has  jurisdiction  in  such  a  case. 

That  the  stock  of  the  bank  belongs  to  the  state; of  Ken- 
tucky, will  not  prevent  this  Court  from  systaining  the  suit. 
The- plaintiffs  in  error  are  a  corporation  with  all  the  ordinary 
powers  and  incidents  of  such  a  body.  Among  others  to  lend 
money  to  the  commonwealth  of  Kentucky.  Can  it  be  said 
th^t  such  a  body  is  not  suable,  and  that  it  is  not  the  corpo- 
ration, but  the  state  ofKentucky  who  is  the  plaintiff  in  error ; 
and  that  her  rights  as  a  sovereign  state  were  violated  by-  the 
suit  in  the  circuit  court  9 

The  plaintiffs  in  error  have  a  legal  entity,  independent  of 
Qie  state.  They  exist  under  the  law^  and  they  pay  and  re- 
ceive money,  and  by  themselves  make  contracts  which  they 
must  perform.  Unless  subject  to  suits  upon  such  contracts, 
there  is  no  remedy  for  those  who  ,have  claims,  as  no  suit 
can  be.  brought  against  the  s^tate. 

The  amount'of  the  plaintiffs'  claim  nuist  be. that  mentioned 
in  the  certificate.  Had  it  been  the  intention  of  the  parties 
to  limit  the  same  to  what  was  the  current  value  of  the  notes 
when  this  deposit  was  made,  this  should  have  been  d/eclared. 
This  Coiirt  can. know  no  other  amount  but  that  mentioned 
in  the  certificate,  or  any  other  money  than  thejawful  money 
of  the  United  States. 

In  reference  to  the  claim  of  the  counsel  of  the  plaintiffs 
in  error,  to  apply  the  decision  of  the  court  of  Kentucky,  to 
the  contract.of  the  bank,  in  opposition  to  the  law  of  this  Court 
holding  corporations  liable  under  obligations  not  under 
^sejal}  it  was  argued  that  this  Court  will  not  permit  the  deci- 
sions of  a  state  court  to  contravene  the  general  law,  whatever 
respect  it  may  be  dbposed  to  pay  to  the  decisions  of  such 
coQits  upon  the  statutes  or  local  laws  of  the  place. 
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Mr  Ittstice  Johnson- delivered  the  opinion  of'the  Court. 

The.  defendants  here  were  plaintiffs  in  the  court  belov^, 
ID  an  action  for  money  haid  and  received,  instituted  to  re* 
cover  the  amount  of  a  d^iXMit  made,  in  the*  bank*  bf  the  com- 
monwealth of  Kentucky. 

The  defendants  pleaded  to  the  jurisdictiQn.oB>the  ground 
that  the  state  of  Kentucky  was  sole  proprietor  of  the  stock 
of  the  bank,  for  which  reason  it  was  insisted  that  th^  suit 
was  virtually  against  a  sovereign  state.  To  this  plea  the 
plaintiffs,  demurred,  and  the  circuit  court  of  Kentucky  hav- 
ing decided  in  favour  of  its  jurisdiction',  that  decision  is  made 
the  firsr  ground  of  error  in  the  present  suit. 
.  But  this  Court  is  of  opinion  that  the  question  is  no  longer 
open  be.re.  The  case  of  the  United  States  Bank  vs.  the  Plan-* 
ters  Bank  of  Georgia,  9  BliefUont  904,  was  a  much  stronger 
case  for  the  defendants  than  the  present  ;.for  there,  the  state 
ofGeorgia  wasnot  only  a  proprietor,  but  a  corporator.  Here 
the  state  is  not  a  corporator,  since  by  tiie  terms  of  the  act 
incorporating  this  bank,  Jren^iic%  acts  q^l626,  page  56, 
sec.  2,  ^<  the  president  and  directors"  alone  constitute  the 
body  corporate,  the  metaphysical  person  liable  to  suit. 
Hence,  by  the  laws  of  the  state  itself,  it  is  excluded  from 
the  character  of  a  party  in  tbe  sense  of  the  law  when  speak- 
ing of  a  body  corporate. 

On  the  subject  of  an  interest  \n  the  stock  of  a  bank,  the 
language  of  this  Court,  in  the  case  cited,  is  this.  "  It  is,  we 
think,  a  sound  principle,  that  when  a  government  becomes  a 
partner  in  any  trading  company,  it  divests  itself,  so  ftr  as 
concerns  the. transactions  of. that  company,  of  its  severe^ 
character,  and  takes  that  of  a  private  citizen.  Instead  of 
communicating  to  the  company  its  (yrivileges  and  its  prero- 
gatives, it  descends  to  a  level  with  those  with  whom  it  asso- 
ciates itself,  and  takes  the  character  which  belongs  to  its 
associates,  and  to  the  business  which  is  to  be  transacted* 
Thus,  many  stales  of  the  union- which  have  an  interest  in 
banks,  are  not  suable  even  in  their  own  courts,  yet  they 
never  exempt  tbe  corporation  from  being  sued.  The  stat^ 
of  Georgia,  by  giving  to  the  bank  the  capacity  to  sue  and 
be  sued,*  voluntarily  strips  itself  of  its  sovereign  character  ao 
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far  as  respects  the  transactioDs  of  the  bank,  and  waives  ail 
privileges  of  that  character.  As  a  member  of  a  corporation, 
a  government  never  exercises  its  sovereignty.  It  acts  merely 
88  a  corporator,  and  exercises  no  other  power  in  the  man* 
agement  of  the  affairs  of  the.  corporation,  than  are  etjpressly 
given  by  the  incorporating  act." 

To  which  it. may  be  added,  that  if  a  state  did  exercise  any 
other  power  in  or  over  a  bank,  or  impart  to  it  its  sovereign 
attributes,  it  would  be  hardly  possible  to  distinguish  the 
issue  of  the  paper  of  such  banks  from  a  direct  issue  of  bills 
of  credit;  which  violation  of  the  constitution,  no  doubt  the 
state  here  intended  to  avoid. 

The  next  question  in  the  cause  is  on  the  sufficiency  of  the 
declaration;  and  on  this  point 'it  is  insisted,  that  in  Kentucky 
a  corporation  can  only  assume  under  seal,  whereas  the  as- 
sumpsit here  laid,  is  general  and  without  seal.  On  this 
subject  the  counsel  admitted  that  every  other  court  in  the 
United  States  had  decided  otherwise,  but  that  it  had  been 
so  ruled  inthe  cogrts  of  Kentucky,  and  was  there  held  as  an 
established  law* 

It  cannot  be  denied  that  the  case  of  the  Frankfort  Bank 
tw.  Anderson,  3  MarshaWs  Rep.  1,  fully  sustains  him  in  his 
position ;  but  this  Court  declares  it  unnecessary  at  this  time 
to  enter  into  the  inquiry  how  far  its  decisions  and  those  of 
other  states  upon  a  question  of  a  general,'  not  a  local  case  or 
character,  are  to  be  controlled  by  those  of  any  particular 
state,  since  they  are  of  opinion  that  the  act  by  which  the 
Bank  of  the  Commonwealth  of  Kentucky  is  incorporated, 
contains  a  provision  which  is  conclusive  upon  this  question. 
We  mean  the  8th  section,  by  which  i,t  is  enacted,  that  the 
bank  shall  receive  money  on  deposit  without  requiring  them 
to  give  an  obligation  under  seal  to  repay  it.  This  enact- 
ment must  be  construed  with  regard  to  the  practice  of  bank- 
ing, and  the  general  understanding  of  mankind ;  and  must 
create  a  liability  to  the  depositor  by  the  simple  act  of  de- 
positing; that  is  an  assumpsit  in  law,  implied  fr6m  an  acttn 
poM* 

The  two  remftiniqg  questions  arose  upon  a  bill  of  excep- 
tions, the  material  l^cl^on  which  were  these. 
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The  deposit  was  proved  by  an  instrument  of  writing,  in 
these  words :  "  J.  T.  Drake  this  day  deposited  to  the  credit 
of  J.  Wister,  J.  M.  Price  and  C.  J.  Wister,  the  plaintiffs, 
^7730  81  cents,  whicE  is  subject  to  their  order  on  presen- 
tation of  the  certificate.    Signed,  O.  6.  Waggoner,  cashier. 

It  was  admitted  that  the  deposit  was  made  in  bills  of  the 
commonwealth  bank,  that  bills  of  that  bank  were  then,  and 
at  the  time  of  demand,  passing  current  at  half  their  nominal 
value;  and  that  on  presentation  of  the  certificate,  the  cashier 
offered  bills  of  the  bank  to  that  amount,  but  the  agent  of 
the  defendants  refused  to  receive  payment  in  any  thing  but 
gold  or  silver. 

In  behalf  of  the  bank  it  was  moved  that  the  court  instruct 
the  jury  that  the  plaintiffs  below  had  not  made  out  a  good 
cause  of  action,  and  were  not  entitled  to  the  nominal  amount 
deposited,  but  only  to  the  value  of  the  notes.  The  court 
overruled  the  motion,  and  instructed  the  jury  that  the  plain- 
tiffs below  were  entitled  to  receive  the  fiill  sum  as  expressed 
in  the  certificate,  with  interest  from  the  date  of  the  demand, 
in  lawful  money  of  the  United  States.  In  this  instruction 
it  is  now  insisted  that  the  court  below  erred. 

1.  Because  nothing  but  a  receipt  of  money  can  prove  the 
basis  of  a  recovery  for  money  had  and  received. 

2.  Because,  if  entitled  to  recover  at  all,  the  plaintiffs  be- 
low could  recover  no  more  than  the  value  of  the  'thing  de- 
posited. 

On  both  these  points  we  are  of  opinion  that  the  form  of 
the  certificate,  and  the  act  of  incorjp^orati'on  furnish  a  con- 
clusive answer. 

The  language  of  the  certificate  is^^xpressive  of  a  general,' 
not  a  special  deposit;  and  the  act  of  incorporation,  section  17, 
is  express,  that  the  bills  of  the  bank  *' shall  be  payable  and 
redeemable  in  gold  or  silver." 

The  transaction  then  was  equivalent  to  receiving  and  de- 
positing the  gold  or  silver ;  if  the  bank  did  not  so  understand 
it,  nothing  would  have  been  easier  than,  to  refuse  to  take 
the  money  as  a  formal  deposit ;  and  the  holder  of  their  bills 
would  then  have  been  put  to  his  action  upon  the  bills  them- 
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selves;  in  which  case  he  wbuld  certaifliy  have  received  the 
gold  or  silver  to  the  amount  upon  the  face  of  the  bills. 

There  are  two  other  points  which  the  cause  has  been  sup- 
posed to  present,  and  which  the  Court  notices  to  avoid  the 
imputation  of  letting  them  escape  their  attention. 

The  first  is  that  the  refusal  of  the  bank  to  pay  on  the  pre* 
sentation  of  the  cashier's  certificate,  may  be  imputed  to  tbe 
failure  to  accompany  it  with  a  check  from  the  principals. 
But  on  this  subject  the  majority  of  the  Court  are  4)f  opinion 
that  the  bank  put  its  own  construction  on  the  sufficiency  of 
the  demand  an<t  the  meaning  of  their  cashier's  certiiicatej 
when  they  tendered,  upon  its  oresentation,  all  that  they  ad- 
mitted to  be  due  upon  it. 

The  9ther  point  hasjelation  to  the  form  of  the  bills,  which 
ari  .made  payable  to  individuals  or  bearer,  concerning  which 
individuals  there  is  no  averment  of  citizenship  and  which 
therefore  mftyhave  been. payable,  in  the  first  instaocjs,  to 
parties!  not  competent  to  sue  in  the  courts  of  the  United 
Statesr. 

But  this  also  is  a  question  which  has  been  considered  and 
di$posed  of  in  our  previous  decisions.  This  Court  has  oni- 
formly  held  that  a  note  payable  Ui  bearei  is  payable  to  any. 
body,  and  not  affected  by  the  disabilities  of  the  nominal 
payee.    The  judgment  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  a  transcript  of  the 
Record  front  the^  circuit  court  of  the  United  States  for  the 
district  of  Kentucky ;  and  was  argued  by  counsel ;  on'coB^ 
sideration  whereof,  it  is  considered,  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  circuit  court  in 
this  oause  be  and  is  hereby  affirmed  with  cotits. 
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AsHLtT  AND  JOBN  ElLA,  DsFBHDANTS. 

The  dedarttloD  purported  to  count  upon  tixty -eight  bills  of  the  bank  of  the  com- 
moDirealth  of  Kentucky,  and  it  appeared  that  one  of  the  bifla  had  been  omitted 
.  to  be  detcribed,  ao  that  the  declaration  made  out  a  leea  anm  than  t|ift  wiil 
claimed  or  the  judgment  gave.  The  dcfendanta  in  error,  plaiptiA  belowi 
moved  for  leave  to  cufe  the  defect  by  entering  a  remittitur  of  the  amount  of 
the  bill  io  omitted  and  damagea  pro  tanto. 

TUa  Court  thinks  Itself  authotiaed  to  make  a  precedent  in  Icntheranee  ofjoatice, 
whereby  a  more  convenient  practice  may  be  introduced,  and  to  allow  the  party 
to  enter  his  remittitur;  but  on  payment  of  the  costs  of  the  writ,  if  error  is  prose- 
cnted  no  further  after  such  amendment  made.    [829] 

ERROR  to  the  circuit  court  of  Kentucky. 

This  action  was  in  all  respects  similar  to  that  of  the  pre- 
sident, direotors  and  company  of  the  bank  of  the  common- 
wealth of  Kentucky  vs.  Wister,  Prince  and  Wister,  ante 
pagd  3I8|  with  the  exception  onlyy  that  it  was  founded  on 
the  notes  of  the  bank  paiyable  to  beareri  and.usoally  deno- 
minated bank  notes.  The  declaration  contained  counts  in 
debt  oh  simple  contract,  averring  that  the  plaintifis  in  the 
case  were  the  holders  of  the  notes,  and  that  they  became 
their  property  by  delivery,  and  that  payment  had  been  .de- 
manded and  had  been  refused. 

The  defendants  entered  the  same  plea  as  in  the  case  re-  . 
ferred  to,  which  was  adjudged  against  thero^  and  a  trial  was- 
hed and  a  verdict  of  judgment  rendered  for  the  plaintiffs 
below  for  the  whole  debt,  with  damages  for  the  detention 
from  the  commencement  of  the 'suit. 

The  bilPof  exceptions  presented  the  same  points  to  the 
Court  as  in  the  former  case,  and  the  only  question  which 
was  argued  before  this  Court  was  upon  the  effect  of  an  omis- 
•sion  to  describe  one  of  the  sixty-eight  bank  note^  ip  .the  de- 
claration, the  verdict  and  judgment  having  been  given  for  a 
sum  including  the  note,  as  if  the  same  had  been  so  described. 

The  counsel  for  ^e  defendants  in  error,  Mr  Caswell, 
stated  that  a  remittitur  would  be  entered  for  the.amount  of 
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\be  note  which  had  tot  been  set  out  in  the  declaration^  if 
this  Court  would  permit  the  same.  The  debet  and  detinet 
in  the  declaration,  stated  correctly  the  amount  of  the  plain- 
tifis'  claim,  and  the  verdict  and  judgment  were  in  conformity 
therewith. 

Mr  Nicholas,  for  the  plaintifis  jin  error,  replied  that  this 
Court  cannot  amend  the  declaration,  and  that  the  plaintifb 
here  hav^  a  right  to  avail  themselves  of  theerror.  Hmend- 
ments  may  be  made  in  the  courts  from  which  the  case  is 
brought^  while  the  record  is  in  the  possession  of  those  courts ; 
but  this  Writ  of  error  h^s  brought  up  the  whole  record,  apd 
the  power  to  amend  in  the  circuit  court  no  longer  exists. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  instituted  upon  the  bank  notes 
of  the  commonwealth  bank,  in  which  the  defendants  haVe 
recovered  judgment  for  $6350  with  interest. 

The  bank  filed  the  same  plea  to  the  jurisdiction  of  the 
court  below,  as  was  filed  iit  the  case  of  Wister,  Price  and 
Wister.  The  decision  therefore  delivered  in  that,  case, 
renders  it  unnecessary  to  remark  upon  this  part  of  the  pre- 
sent cause.  No  other  plea  having  been  -filed,  judgment 
went  by  default  for  the  sum  claimed  by  the  writ.  But  upon 
examining  the  declaration  which  purports  to  count  severally 
upon  sixty-eight  bills,  it  appears  that  one  o9  the  sixty-eight 
has  been  omitted.  Of  consequence,  the  declaratipn  makes 
out  a  less  sum,  and  one  debt  less  in  number  than  the  writ 
claims  or  the  judgment  gives.  This  is  error :  but  the  plain- 
tiflfs  now  move  for  l^eave  to  cure  it,  by  entering  a  remittitur 
of  the  debt  so  omitted,  and  damages  pro  tanto.  And  this 
Court  has  taken  time  to  consider  the  motion. 

That  the  party  would  have  had  a  right  td  remit  in  the 
court  below  cannot  be  questioned:  it  is  every  day's  practice 
mistained  by  the  gravest  precedents.  And  the  right  extenda, 
not  only  to  the  amount  of  damages,  but  to  several  causes  of 
aption,' distinct  debts,  distinct  acres  of  land,  and  distinct 
pleas.  Cro.  Jac.  146 ;  Hob.  178 ;  Raytn.  395 ;  3  JD.  ^  i^. 
659.     And'  the  right  is  recognised  as  existing  afier  error 
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brought,  and  while  the  cause  is  depending  in  the  coort 
above,'  and  the  court  of  error  will  suspend  its  judgment  to 
give  time  for  the  defendant  in  error  to  amend  in  the  court 
below.    3  D.  ^E.  349.  659.  749,  &c. 

But  the  difficulty  consists  in  this,  that  the  writ  of  elrpr 
here  does  not  bring  up  the  original  record,  but  only  a 
transcript,  as  in  the  case  of  error  to  the  house  of  lords.  In 
error  to  the  king's  bench,.that  court  will  f>ermit  a  remittitur,.. 
Jbec^ose  it  gets  possession  of  the  record  (3.Z).  4^  E.,  949^)^ 
but  in  error  to  the  Jiouse  of  lords  it  is  otherwise,  and  ibe 
entry  must  be  made  bdow  for  the  reason  aasijl^d.  3  D,  fy 
E,  659. 

After  such  amendment  made  in  our  circuit  courts,  the 
party. would  have  ta  avail  himself  of  it  by  suggesting  dimi- 
nution, and  brtqging  up  .the  amended  record  by  certiorari. 

This  Court  therefore  thinks  itself  authorised  to  make  m 
ptoeedeni  in  (brtherance  of  justice,  whereby  a  more  conve- 
nient practice  shall  be  introduced.  And  to  aHow  the  party^ 
t^^enter  Us  remJttiuir  Here ;  but  on  payment  *of  the  costs,  if 
the  writ  of  error  is  prosecuted ,  no  farther  after  such  amend- 
ment made. 

'Such  seems  to.be  the  rule  in  the  British  courts,  (JBomes, 
17,)  and  we  think  it  reilsonable* 

The  defendants  here  .will  be  permii^ted  to  enter  the  re- 
mittitur, and  upon  such  entry  the  judgment  will  be  aQHined, 
without  tXMts  in.errdr. 


This  cause  came  on  to  be  heard  on  a  transcript  of  the  TOt 
cDrd  from  the  cnrcuit  court  of  the  UnitCKl  States  for  the  dis- 
trict of  Kentucky,  and' was  argued  by  counsel;  on  consider- 
ation whereof,  it  appearing  to  this  Court  that  the  judgment 
of  the  said  cir<?uit  court  is  for  a  larger.  sum^Han  that  claimed 
and  xountefl  upon  in  the  declaration  in  said  cause  in  said 
coufftj  the  said  defendants  in  error  filed  here  in  open  court 
a  remittitur  in  thefoUowipg  words,  to  wit: 

"  Supreme  Court  of  the  United  States  of  January  term, 
in  the  year  of  eur  lord  eighteen  hundred  and  twenty-nine. 
Be  it  itmembered,  that  .on  the  trial  of  this  cause  before  the 
Vol.  II.— 2  R 
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Supreme  Court  of  the  United  States  on  a  writ  of  error  to  the 
circuit  court  of  the  United  States  for  the  district  of  Eea- 
tucky,  on  the  fourteenth  day  of  February  in  the  year  afore- 
said, it  appeared  that  one  of  the  sixty-eight  bills  upon  which 
the  declaration  purported  to  count  severally,  to  wit,  a  bill 
for  the  amount  of  fifty  dollars,  had  been  omitted  in  said  de- 
claration ;  the  declara^tion  qnaking  out  a  less  sum,  and  one 
debt  loss  in  number,  than  the  writ  chimed  or  the  judgment 
gave.  And  hereupon  the  said  John  Ashley  and  John  Ella, 
Junior,  defendants  in  error,  by  Daniel  J.  Caswell  their  at- 
torney and  counsel  in  this  Court,  freely  here  in  court  remit 
to  the  said  president  and  directors  of  the  Bank  of  the  Com- 
monwealth of  Kentucky,  plaintiffs  in  error  9b  aforesaid  in 
this  cause,  as  well  the  said  debt  of  fifty  dollars  so  omitted 
as  aforesaid,  the  residue  of  the  debt  aforesaid,  together  with 
interest  on  the  said  fifty  dollars  at  the  rate  of  six  per  centum 
per  annuni'from  the  twenty-second  day  of  September  in  the 
year  of  our  Lord  eighteen  hundred  and  twenty-five,  as  also 
damages  pro  tanto.  As  witness  our  hands  this  fourteenth 
day  of  February  in  the  year  of  our  lord  eighteen  hundred 
and  twenty-nine.  John  Ashley  and  John  Ella,  Junior,  by 
Daniel  J.  Caswell,  their  attorney  and  counsel  in  this  Coifrt." 
Whereuponit  is  Considered,  ordered  and  adjudged  by  this 
Court,  that' the  judgment  of  the  said  circuit  court  in  this 
Cause  be,  and  the  sam^  is  hereby  atfirmed  without  costs, 
deducting  from  the  said  judgment  of  the  said  circuit  court, 
the  amount  so  deducted  as  aforesaid. 
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Tu  PRWDXirr,  Dirsctobb  and  Coxfant  of  the  Baioc  of  ths 
VnrrvD  States,  Afpxllakts  vs.  Danisl  Weisigeb,  Apfsllsb* 

Tbb  Oouit  hu  decided  that  a  tuit  could  be  maiotsined  in  equity,  by  the  holder 
of  aniodoried  Dote,iigaiDst  a  remote  indoner;  and  upon  groundi  perfectly 
familiar  to  courts  exercising  equity  jurisdiction. 

It  has  heed  decided  in  Kentucky,  that  a  suit  at  law  could  not  be  maintained  in 
that  state  by  the  indorsee,  against  a  remote  indorser.  The  conclusion  then 
results  from  our  own  decisions,  that  he  must  be  let  into  equity  ;  for  an  indorse- 
ment is  certainly  no  release  to  the  previous  iDdorsers  ;  and  the  ultimate  assignee 
alone  is  entitled  to  the  benefit  of  their  liability/  And  this  we  understand  to  be 
consistent  with  the  received  opinions  and  practice  in  Kentucky.    [84S] 

The  law  in  Kentucky  is  settled,  as  it  is  in  Virginia  and  iu  this  Court ;  that  upon 
Virginia  contracts  by  indorsement  of  promissory  notes,  every  reasonable  effort 
must  be  made  to  recover  of  the  drawer  by  suit,  before  the  assignee  can  have 
recourse  against  the  assignor  or  indorser. 

It  is  upon  the  question,  what  constitutes  such  diligence,  that  all  the  difficulties 
arise  in  suits  upon  these  contracts.  And  certainly  this  Court  cannot  be  called 
upon  to  carry  the  obligations  imposed  upon  assignees  on  this  point,  further  than 
the  state  courts  have  already  extended  them.    [34S] 

What  will  be  considered  a  sufficient  compliance  with  the  requisitions  of  the  laws 
•f  Kentucl^y,  imposing  diligence  iu  the  prosecution  of  a  suit  against  the  drawer 

of  a  note,  by  the  indorsee,  in  order  to  chaige  a  prior  indorser. 

The  discharge  of  an  insolvent  under  the  statutes,  is  the  most  satisfactory  evi- 
dence of  insolvency.  After  such  discharge,  it  is  not  required  that  process  of 
osecution  shall  tie  issued  against  the  party,  in  order  to  conform  lo  the  injunc* 
Uon  of  diligence.    [a49] 

The  2d,  8d  and  4th  sections  of  the  act  of  January  6, 1800,  entitled  <*  an  act  for 
the  relief  of  persons  Imprisoned  for  debts,"  make  provision  for  the  discharge  of 
|A»ftons  confinod  under  execution ;  and  the  6th  section  extends  "  the  privileges 
and  relief"  of  that  act,  to  persons  in  confinement,  against  whom  judgment  is 
obtained,  hut  no  execution  issued.  Under  the  provisions  in  fevour  of  persons 
diarged  in  execuuon,  on  the  day  of  arrest,  a  notice  may  be  served  upon  the 
person  at  whose  suit  they  are  confinedi  and  at  the  end  of  thirty  ^ays,  they 
may  be  discharged.  By  the  6th  section  it  is  enacted,  ■*  that  ^y  person  im- 
prisoned upon  process  isSuipg  from  any  couf t  of  the  United  States,  except  at 
the  suit  of  the  United  States,  In  any  civil  action,  against  whom  judgment  has 
been  or  shall  be  recovered ;  shall  be  entitled  to  the  privileges  and  relief  pro- 
vided by  this  act,  after  the  expiration  of  thirty  days  from  the  time  such  judg- 
ment has  been  or -shall  be  recovered ;  though  the  creditor  should  not  within 
that  tune  sue  out  his  execution,  and  chaige  the  debtor  therewith." 

It  has  been  argued  that  under  this  section,  the  defendant  must  remain  In  prison 
.  thirty  days  after  judgment,  before  he  can  sue  out  his  notice  (o  the  plstotUT; 
thus  requiring  him  to  repiain  sixty  days  fai  confinement  in  the  caies  which 
come  under  this  section,  whereas  he  remains  but  thirty  days  whoa  confined 
under  execution. 

Umio  can  be  no  reason  for  thte  distlncUon ;  and  in  fevour  of  liberty,  and  with  a 
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view  to  eoDfllftoncy,  tho  eoottroctlon  jbould  kt  odiotwipe.  -  If  Midi  wpn  Iho 
two  eonstroetioo,  Che  relief  woold  oot  be  llie  eeme  le  ie  estended  to  debton 
of  the  other  claee.  .  The  day  of  enteii6f  judgment  under  the  6th  Motion,  to  th« 
day  that  eonreq>ondf  to  the  day  of  aneflt»  under  the  prevloua  pibyidom  of  the 
law :  and. therefore  In  thirty  daya  after  the  Judgment,  the  ^i^fendant  may  be 
dlflchaffged ;  complying  widi  tl^  other  lequiaitiona  of  the  liw^    '[S60] 

Where  the  agent  of  the  plaintiff  agreed  in  writing  to  diapenae  with  the  impriaon- 
ment  required  by  law,  to  entitle  the  defendant  to  be  diaeharged  under  the  in- 
eoivent  law  of  the  tJnited  Statea ;  and  the  defendant  «rho  waa  In  confiiemeal 
waa.diaehaiged  without  having  been  impilapned  thirty  daya,  ffaito.waa  not  aueh  a 
proceedfaig.  aa  would  bar  the  a^aignee  of  (hfi  note  to  recover  agalnat  a  eubee- 
quent  aaaignor.  The  object  of  the  impdMnment  to  to  give  the  plaintiff  an  op- 
portunity to  aacertain  the  aitoation  of  the  defendant,  and  if  he  doea  not  require 
tUa,  it  may  be  waived  without  prejudice  to  hto  daima  on  otbeie. ,  [851] 

A  diachaige  under  the  Inaolvent  laws  of  the  United  Statea^  to  confined  inita 
effecta  aHoge'ther  tpthe  particular  eauae;  and  even  aa  to  thai,  doea  not  exetipC 
die  debtor'a  preaent  eflecti,  or  fiiture  acquiaitiona  from  the  procearof  the  law. 
Nor  to  h|i  peraon  exempt  from  confinement  for  the  aaine  ditbt,  dioold  he  be 
detected  in  a  fraud  upon  the  creditor.    [86S] 


APPEAL  fron}  ,tbe  cireuit  court  of  Kentucky. 

The  complaioahts'  bill,  filed  iu  the  circuit  court  oC  Kea- 
tucky,  on  the  39kl  of  November  1822,  gtated  that,  on  the  S6tfa 
of. July  182ly  Peter  6.  Voorhees  made  bii  promisioiy  note 
fpr  |(i,560,  payable  sixty  dftys  after  date,  to  Daniel  Wei-, 
■igeyr ;  that  Weisiger  assigned  to  John  H.  Hanna,  and  Hanna 
to  the  compUinaiits,  v^o  discounted  the  note.  That  they 
duly  mstituted  a  suit  against  Voorhees,  on  the  common  law 
sidie  of  the  court,  recoYered  judgment,  and  prosecate<(  him 
la  inaolyency..  It  prayed  that  the  defendant  may  be  decreed 
to  pay  the  amount,  with  interest  and  costs. 

Annexed  to  the  bill  is  a  copy  of  the  record  of  the  pro- 
ceedings against  Voorhees,  from  which  it  appears,,  that  the 
declaration  was  filed  on  the  2d  of  October  1821;  and  on  the 
sanae  day  a  writ  of  ajg^ioB  ad  respomlendum  was  issued, 
with  this  memorandum — "  This  is  ah  action  of  debt ;  bail 
required.''  The  marshal  made  return  tp  the  writ^  as  follows-^ 
''Executed  6th  of  October  1821  :*and- committed  defendant^ 
to  jaH  of  Franklin  county :  receipt  hereon/''  The  jailor's 
receipt  bears  date  &tb  of  November  1821. 

At  November  term  1821,  jucigment  was  entered  for  the 
plaintiffs,  by  default,  for  $2,560,  with  interest  from  the  26th 
of  February  (SeptembEer)  1821 ,  and  cosU.  Aftei^ards,  on  the 
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14th  of  December  1821,  the  jailor  of  Franklin  count;^  «iir- 
rendered  the  body  of  Voorbees  into  court. 

On  the  39th  of  December  1821  a  jSert/odw  igsded,  which 
was  placed  in  the  hands  of  the  marshal  on  the  19th  of  Janu- 
ary ;  and  the  marshal  retarned— *^  No  estate  found.'' 

On  the  11  Mi  of  April  1822,  a  writ  of  capiM  ad  aatitfe^ 
dendum  issued^  to  which  the  marshal  returned — ^'^Not 
found.'' 

To  this  bill  the  defendant  Weisiger  moved  the  court  for 
leave  to  file  a  demurrer,  alleging  for  cause,  that  the  bill  did 
not  aver  the  prosecution  of  Any  suit  against  Hanna,  the  im- 
mediate assignee  of  the,  complainant,  and  that  Hanna  was 
not  made  a-party  defendant;  that  the  bill  contained  no  case 
of  equitable  jurisdictioni  nor  for  a  decree  against  Weisiger ; 
and  was  altogether  void  of  equity. 

.Afterwards,  in  the  same  term,  the  defendant  -Hanna  ap- 
peared, and  waived  'all  objection  to  a  decree,  on  account  of 
the  want  of  service  of  process  upon'  him,  and  Weisiger 
waived  the  demurrer,  so  far  as  respected  the  want  of  proper 
parties* 

And  at  the  following  term  the  court  overruled  the  de- 
murrer. 

At  BCay  term  1826,  the  defendants  failing  to  answer  ac- 
cording to  rule,  the  bill  was  taken  for*  confessed,  and  the 
cause  came  on  for  hearing  on  the  bill  and  exhibits ;  where- 
upon the  court  decreed  that  the  complainants  should  reco- 
ver from  the  defendant  Weisiger  the  sum  of  $3,278  17  cents, 
and.costs,  unless,  &c.;  which  decree  was  afterwards  set  aside 
on  Weisiger's  motion,  and  leave  ];iven  him  to  file  an  answer. 

The  answer  of  Weisiger,  protesting  against  the  jurisdic- 
tion of  the  court,  relies  and  insists,  by  way  of  plea  in  bar  to 
the  relief  claimed,  that  the  matters  contained  in  the  bill,  if 
true,  do  not  constitute  a  cate  for  the  interposition  of  a  court 
of  equity,  but  are  cognisable  at  law,  and  relies  upon  the  16th' 
section  of  the- judiciary  act  of  1789.  It  admits  that  he  may 
have  put  h^s  name  on  the  note,  but  denies  that  he  ever  (re- 
ceived any  couQideration  for  the  same,  or  that  it' was  ever 
passed  or  negotiated  by  him  or  for  his  use  or  benefit.  He 
answers  further,  that  he  did  not,  of  his  own  knowledge,  know 
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of  the  discount  of  the  note,  although  he  wa§  informed  that 
such  discount  had  been  made,  and  for  a  long  time  believed 
that  it  had  lyeen  fully  satisfied  by  Voorhees ;  that  he  is  ad- 
vised that  the  proper  measures  were  not  adopted  in  due  sea- 
son to  enforce  the  payment ;  and  that  the  proceedings  had, 
were  not  such  as  to  aothorise  a  recovery  against  him,  inas- 
much as  the  return  of  the  marshal  shows  that  Voorhees  was 
committed  to  jail^  and  it  does  not  appear  that  he  had  ever 
been  discharged,  or  escaped,  and  there  does  not  appear  to 
have  been  any  order  to  charge  htm  in  execution ;  nor  js 
there  any  return  that  he  had  no  property  or  estate  on  which 
the  fieri  facias  might  have  been  levied.  He  does  not  acluiit 
that  Voorhees  was  insolvent  at  the  tVme  the  judgment  was 
obtained,  against  him,  but  believes  he  tjien  had  estate  within 
the  district  sufficient  tp  satisfy  the  same,  in  whole  or  in  part. 

The  complainants'  amended  bill  states,  that  before  the 
rendition  of  the  judgment  against  Voorheesf  he  was  brought 
before  the  district  judge,  took  the  oath  required  by  the  act 
of  congress,  and  was  discharged  as  an  insolvent  from  the  cus- 
tody o^the  jailor.  Shortly  after,  and  before  the  return  of 
the  fieri  facias,  he  left  the  state,  and  has  ever  since  remained 
out  of  it,  leaving  no  estate  upon  which  the  amount  could  be 
levied)  or  any  part  of  it;  all  of  which  is  averred  to  be  per- 
sonally known  to  Weisiger,  as  .  is  also  the  fact  that  -he  in- 
dorsed the  note  for  the  accommodation  of  Voorhees,  and  to 
give  him  credit,  and.with^  the  view  and  expectation  that  it 
would  be  discounted  by  the  bank. 

The  exhibit  referred  to  in  the  amended  bill,  states  the  pro- 
ceedings to  discharge  Voorhees  from  imprisonment,  in  three 
suits  of  the  bank  of  the  United  States,  .entitled  as  foUowa : 

The  president,  directors,  and  company  of  the  Bank  of  the 
United  States,  plaintifis,  V8.  Peter  G.  Voorhees,  defendant* 

The  same  vs.  the  same. 

The  same  t^^.  George  M.  Bibb,  Charles  S.  Todd,  and  Pe- 
ter G,  Voorhees. 

The  judge's  order  to  discharge,  dated  14  th  December 
1821,  states  that  Voorhees  was  imprisoned  in  the  jail  of 
Franklin  county  by  process  in  these  suits;  that  judgmeut 
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bad  been  rendered  in  the  suits,  apd  he  had  petitioned  to 
have  the  oath  administered  to  him  ;  that  a  citation  had  been 
served  upon  Henry  Clay,  esq.  agent,  &c.;  that  they  appear- 
ed, and  no  good  cause  being  shown,  the  oath  was  admioii- 
tered,  and  he  was  discharged. 

The  citation  bears  date  the  14th  of  December  1821,  and 
requires  appearance  on  the  7th  of  January  following.  And 
then  there  is  a  paper  of  which  the  following  is  a  copy : 

"  I  agree,  on  behalf  of  the  Bank  of  the  United  States,  to 
waive  the  previous  imprisonment  by  law  to  entitle'  the  de- 
fendant to  take  the  oath  of  an  insolvent  debtor,  and  that  the 
said  oath  may  be  how  administered,  with  the  same  eSeet  as 
if  that  imprisonment  had  taken  place.  14  December  1821. 
(Signed)        H.Clay, 

CouMeloftheB.  U.S.'' 

Upon  the  bills,  answer,  and  exhibits  Above  set  forth,  the 
court,  at  May  term  1827,  decreed  the  complainants*  bill  to 
be  dismissed  with  costs. 

Mr  Sergeant,  for  the  appellants,,  complainants  below, 
niade  the  following  points ' 

1.  The  defendant  not  being  the  immediate  indoivepto 
the  complainant,  but  a  remote  indorser,  the  case  was  cog-^ 
nisable  and  the  complainant  relievable  only  in  equity. 
'  2.  That,  having  proceeded  at  law,  with  due  diligence, 
against  the  drawer,  and  the  drawer  being  insolvent,  the  com- 
plaintot  was  entitled  to  relief  against  the  indorser. 

3.  That  the  dischairge  by  the  district  judge,  or  the  con- 
sent of  the  counsel  of  the  plaintiff  to  waive  the  thirty  days' 
notice,  or  the  thirty  days'  imprisonment,  or  any  part  thereof, 
did  not  impair  or  affect  the  right  to  recover  against  the  in- 
dorser. 

4.  The  fact  of  Voorhees's  insolvency  is  established  by  the 
oath  taken  by  him  before  the  district  judge,  which  is  at  leiast 
prima  facie  evidence,  and  sufficient  until  the  contrary  ap- 
pear, as  well  as  by  the  return  to  the  fieri  facias;  and  that 
foot  being  established  is  sufficient  to  entitle  the  complainant 
to  recover :  For, 

5.  The  discharge  could  not  prejudice  the  indorser.    His 
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caoae  of  action  against  the  drawer  will  accrue  by  the  pay- 
ment of  the  money,  and  be  unaffected  by  the  discharge. 

6.  That  the  decree  below  ought  to  be  reversedi  and  a  de- 
cree rendered  for  the  appellant. 

1.  As  to  the  objection  that  the  bill  contained  no  case  for 
equitable  jurisdictibn,  and  was  altogether  without  equity;  he 
said  the  whole  of  the  questions  in  the  cause,  the  present  in- 
cluded, depended  upon  a  law  peculiar  (as  far  as  he  knew)  to 
Virginia  and  Kentucky,  and  derived  by  the  latter  from  the 
former.  It  was  not  created  by  statute,  but  was  thecommon 
law  of  the  state,  in  the  case  of  indorsers  or  assignprs,  as  ex- 
pounded by  judical  decisions. 

The  first  case  in  the  books  was  Mackie's  executors 
vs..  Davis  and  Young,  in  Virginia,  1796.  2  Wash.  R^. 
219.  It  makes  no  distinction  between  bonds  and  notes, 
sealed  and  unsealed  instruments.  It  established  in  general, 
'^  that  the  assignor,  is  liable  to  the  assignee,  provided  due 
diligence  be  used  by  him  against  the  obligor  or  drawer,  and 
the  latter  prove  insolvent."  Tuck.  Bl.  442,  ia  note.  In  Lee 
vs.  Love,  1  Calif  497,  1799,  it  was  decided  that  the  assignee 
of  a  note  must  sue  the  maker  before  he  can  resort  to  the 
assigMr.  The  liability  of  the  indorser,  therefore,  is  depend- 
ent upon  a  condition  which  elsewhere  does  not  belong  to  it, 
of  due  diligence  being  first  used  against  the  drawer  and 
failing  from  his  established  want  of  ability  to.  piy. 

Against  the  immediate  indorser  the  remedy  is  at  law; 
against  a  remote  iddorser,  in  equity.  Mandeville  vs.  Rid- 
dle, 1  Cranch,  293.  Riddle  vs.  Mandeville,  5  Cranch^  322. 
Drake  vs.  Johnson,  Hardin^  218.    5.  jP.  3  Marsh.  163.    ' 

This  being  decided  by  the  Supreme  Court  of  the  Uni^ 
ted  States,  as  well  as  by  the  tribunals  of  Kentucky^  there  can 
be  no  doubt  that  the  ^present  is  a  case  for  equitable  jurisdic- 
tion; being  the  case  of  a  remote,  and  not  of  an  immediate 
indorser ;  there  is  no  jurisdiction  at  law. 

That  the  bill  was  without  equity  is  sufxposed  to  be  made 
out,  because  Hanna,  a  subsequent  indorser  to  Weisiger;  was 
not  first  prosecuted  to  insolvency,  and  because  (as  alleged) 
there  was  no  consideration  from  the  bank  to  Weisiger. 
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To  the  fint  of  these  raggeBtions,  after  stating  that  Hanna 
was  a  partj  defendant,  be  replied  that  it  was  no  part  of  the 
condition  of  the  holder's  resort  against  one'  indorser,  that 
he  shotild  first  proceed  against  another.  Their  common  lia- 
bility was  dependent  upon  one  and  the  same  condition,  that 
is,  the  failure  by  due  diligence  to  obtain  the'money  from  the 
drawer;  upoa  which  condition  they  all  became  liable,  and 
the  holder  might  proceed  against  either.  Such  was  the 
law  as  decided.  Independently  df  this,  it  must  be  obvious 
that  no  reason  can  be  assigned  for  requiring  the  holder  first 
to  proceed  aigainst  a  sobae((aent  indorser,  inasmuch  as  a 
recovery  firotti  him  would  give  Bim  an  immediate  action 
against  the  prior  indorser.  This  is  contrary  to  the  priA<ii- 
pleof  Riddle  w.  Mandeville.  There  is  no  ground,  however, 
for  the  suggestion. 

To  the  other  he  replied,  that  if  it  appeared  (which  he  did 
not  admit)  that  there  was  no  beneficial  consideration,  from 
the  bank  to  W^igec,  still  there  was  a  consideration  suffi- 
cient at  law  and  in  equity  to  support  the  contract^— the  con- 
sideratiod  of  injury  to  the  bank.  The  money  was  loaoted' 
(whoever  may  have  received  it)  upon  the  credit  of  the*  in- 
dorser. His  contract  was  the  inducement  to  lend,  without 
which  the  loan  would  no^havie  been  made.. 

2.  The  eompldnants,  he  said,  had  ifully  perfeime^  the 
condition  to  entitle  them  to  recover  from.ihe  indorser.  They 
liad' proceeded  at  law  with  diie  exigence  against  the  drawer 
imtil  be  became  insolvent,  and  further  pursuit  became  hope- 
less. To  proceed  fiirther  could  not  be  required,  and  would 
be  liable  to  censure  if  attempted  at  the  expense  of  the*  in- 
dorser. He  is  answerable  for  costs  reasonably  incurred,  but 
not  for  expenses  entirely  thrown  away. 

The  note  fell  due  the  26th  of  September  18Si.  Suit  was 
brought  against  the  drawer  the  2d  of  October  1821,  to  the 
next  term.  At  the  next  term  judgment  was  obtained.  A 
Jl../a.  issued  Pecember  29,  1821,  and  a  ea.  $a.  the  11th  of 
April  1822.  In  the  mean  time,  to  wit,  December  14,  1821, 
Voorbees  was  discharged  under  the  insolvent  law  of  the 
United  States.  So  that  here  there  were  due  diligence,  and 
established  legal  insolvency.  There  was  even  more  than 
Vob.  TL— 2  S 
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due  diligence ;  for  after  the  ihsoWencyi  the  process  ol  exe- 
cution was  unnecessary  and  could  only  have  been  taken  out 
from  abundant  caution. 

He  then  examined  all  the  decided  cases  in  Kentucky,  so 
far  as  they  were  acces8ible(a),  and  proceeded  to  state,  that 

(a)  The  foUowlDg  atetnct  of  die  cafes  which  have  heea  decided  in  tlie 
eoorts  of  Kentucky*  for  which  Um  reporter  ie  indehted  to  the  eonnael  of  the  ap- 
pellant, will  be  found  highly  oaefol  and  intereeting  to  the  profeacKon. 

M'Kinney  v$.  M'CoDneU,  1  Bibb,  289. 

1808.— Aisignor  holding  up  obligation  for  fourteen  monthi  without  auit,  wat 
guil^  of  gross  negligence.  Not  accounting  for  tiiis  delay»  be  «tas  not  entitled  to 
recourse  against  assignor.  If  the  debtor  was  In  doubtful  circumstances,, the  ne- 
cessity for  due  diligence  was  therefore  the  greater.' 

SmaUwood  v$.  Woods,  1  mb,  548. 

1809.— Assignee  to  use  every  compulsory  process  of  the  law  against  the 
debtor;  and  all  the  incidental  remedies  to  compel  payments;  except  wheve 
obligor  is  out  of  the  commonwealth,  and  such  absence  was  not  ebntiemplated  by 
assignor  and  assignee.  To  omit  io  demand ,  l>ail,  where  bail  was  of  right  de- 
mandaUe,  in  case  the  ce.  sa.  should  be  returned  non  est  ln?entns,  would  be 
negUgence.  Where  bail  given,  the  assignee  must  proceed  against  ball,  upon 
n.  e.  i.  returned  against  principal. 

Refers  to  Mackie's  Ex.  vs.  Davis,  2  Woih.  219;  Seal's  Ex.  os.  BTConneH* 
IV.  Dee.  152. 

SpraU  «s.  H'Klnney,  1  Mbb,  695. 

1809.— Assignment  on  assignment  of  a  oovenant 

Absence  of  debtor  from  the  circuit  is  not  sufficient  to  entitle  the  assignee  to 
recourse  against  the  assignor.  Diligence  by  suit  cannot  be  dispensed  with  by 
avetru^  that  debtor  wis  insolvent. 

Drake  v$,  Johnson,  Ebrdmt  218. 

1808.— The  assignee  of  a  bond  or  note  cannot  sue  a  remote  indoRMr,  ibt  there 
is  no  privity  between  them. 

Refers  to  I  Cfra.  209 :  BCandeviUe  «s.  Riddle,  S.  P.  8  Jltanh,  168';  2  TWft.  Bl. 
44S,  «  case  hi  district  court,  Virginia ;  and  a  case  hi  Maiyfauid,  see  p.  222. 

Hogan  vs.  Vance,  2  Bibb,  84. 

1810.— The  sheriff's  return  of  no  property  to  a  fi.  la.  directed  to  th«  county 
where  debtor  resides,  is  conclusive  evidence  that  he  had  no  property  in  the 
coun^ ;  and  prima  £icie,  that  he  hath  none  elsewhere.  But  such  return  on  an 
execution,  directed  to  a  county  where  be  does  not  reside,  is  no  evidence  of  in- 
solvency. The  assignee  must  use  due  diligence  to  recover  the  money  from  the 
obligor;  if  he  de  not,  and  debi&r  become  insolvent,  he  makes  t&e  debt  his  own. 

Thompson  «s.  CaldwcU,  2  Bibb,  290. 

1811.— Suit  against  two  obligors,  (first  one  and  then  the  other  added,)  fi.  fa. 
against  one,  and  afterwards  ca.  sa.  against  both.  Sheriff  returned  that  he  had 
taken  defendant  and  released  by  county  court  Held  not  sufficient  against  as- 
signor. Ovghi  Io  kaoe  been  a  Jt./a,  Doubt,  to  which  defendant  the  return 
applied.    Doubt,  as  to  power  of  court. 

M*Ginnis  vs.  Burton,  8  Bibb,  6. 

1818.— Assignee  of  note  (bend,)  holding  up  for  ten  months  without  bringing 
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he  perceived  in  them  nothing  which  appeared  to  him  to  in- 
terfere with  the  complainants'  right  to  recover. 

toit,  and  not  aecouiitiDg  for  delay,  gvilty  of  ne^igenee.  Staying  ezecotion  by 
plaintiff,  after  property  lelxed  by  aheriff,  diaebargea  aaslgnor.  Replevying  debt  li 
concloaiye  evidence  of  aoWency  at  the  time,  and  if  bond  afterwarda  quatbed  for 
irregularity,  remedy  it  against  officer,  and  not  aaaignor.  (Seema  otberwiie,  2 
LUt.  182,poat,  in  thia  note.) 

Young  e«.  Coaby,  8  Bibb,  227. 

1S18.— If  the  assignee  prosecute  diligently  as  far  a$  a  prudent  man  tootiM 
<io,  in  a  case  where  be  was  solefy  interested,  that  Is  all  that  ia  required  to  give 
him  reeonrae  upon  the  aaslgnor.  If  he  sue  a  fi.  fa«  which  is  returned  nulla  bona, 
and  Chen  a  ca.  aa.  upon  which  the  debtor  is  airested,  and  dischaiged  for  want  of 
security  for  prison  fees,  this  is  not  laches,  unless  the  debtor  had  property  noH 
within  the  reach  of  a  fi.  fa.,  which  the  assignor  must  prove. 

Campbell  vs.  Hopson,  1  Manh.  228. 

1818.— On  a  transfer  of  a  bond,  a  covenant  to  be  liable  if  obligor  not  solvent, 
does  not  vary  legal  liability  of  assignor.  Most  be  diligence.  «'  Failing  to  com- 
mence hto  action  for  four  months,  inexcusable  deby.  Fatal  negligence  not  so 
to  proeecote  it,  as  to  ascertain  insolvency  or  fix  the  bail/* 

Stapp  OS.  Anderson,  1  Martk,  888. 

1818.— The  insolvency  and  removal  from  the  state  of  the  dnwer,  per  so,  sub- 
jects the  aaaignor  without  suit  against  the  drawer.  ««  The  law  does  not  requite 
any  one  to  do  a  vain  or  idle  act.** 

A  note  negotiated  in  bank  Is  a  mercantile  paper,  btc 

See  S,  P.  Dodge  os.  Bank,  2  Mdr$h>  610. 

Collyeres.  Whitaker,  2  Mar$h.  197. 

1820.— Aasignee  preferring  a  petition  and  summons,  and  thereby  waiving  his 
right  to  bail,  must  show  payee*s  Insolvency  by  ca.  aa.  not  aliunde. 

Able,  in  this  case,  no  neglect  imputed  for  not  requiring  bail,  which  Is  contrary 
.  to  1  .Bibb,  642.  (Peihaps  they  may  be  reconciled :  the  one  speaking  of  a  return 
of  non  est,  and  the  other  suppoaing  an  arrest.) 

As  to  time  of  bringing  suit,  the  case  aays,  '<  shortly  and  withbi  a  reasonable 
time  after  note  became  due  ;'*  not  immediately. 

As  to  fi.  (a.  «•  which  issued  hi  reasonable  time;*'  not  immediately. 

Soppoees  that  in  general  **  Insolvency  only  legitimately  proved  by  suit,**  kc. 
*•  Tlie  prosecution  of  suit,  however,  is  essential  barely  as  the  means  of  ascer- 
taining," 8m. 

Clai^  Of.  Barr,  2  Marsh.  286. 

1820.— If  drawer  dead  at  time  note  fells  due,  without  heire  or  letters  testa- 
mentary, parol  evidence  may  be  reeelred  of  insolvency.  But  if  lie  be  alivo 
when  note  fells  doe,  faisolveney  does  not  absolve  holder  fiom  necesrity  of  suing ; 
be  may  haive  bad  credit,  though  without  property. 

JVWe  1.  In  this  case,  the  drawer  died  on  the  third  day  of  the  fir^t  lerm  after 
the  note  fell  due,  being  about  two  months.  The  court  say  that  a  suit  was  es- 
sentia], that  proof  of  Inaolveoey  could  make  no  diflyrence,  and  yet  reverse  the 
judgment  below,  because  pan^  proof  of  insolvency  was  not  received. 

Abfe  2.  '*  He  might  not  have  been  without  ciedIV  Ikc.  i.  s.  there  was  no 
open,  public  or  legal  insotveney ;  therefore  he  might  posribly  have  paid,  8lc. 
In  thto  sense  (which  is  the  obvious  one)  it  is  correct.    It  cannot  be  proved  that 
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The  point  to  be  jeBtablithed  by  a  reatfonably  diligent  pur- 
suit, is  the  insolvency  of  the  drawer,  or  the  impoMibility  of 
getting  the  money  from  him.  Upon  thai  being  establishedy 
the  right  arises  against  the  indooer^  It  may  be  established 
in  yarious  ways. 

1.  By  showing  that  he  was  outof  the  state  and  not  within 
the  reach  of  process,  and  without  property  in  the  state. 
This  he  inferred  from  Spratt  vtf/M'Kinney,  t-Bifrfr,  695. 
Stapp  V9.  Anderson.  1  Mareh.  *535. 

S.  By  the  use  of  due  diligence,  and  inability  to  recover, 
or  prosecution  te  insoWency.    He  must  sue  in  n  reasonable 


ho  wooid  oot  htyn  ptldt  U  Im  wm  soiog  on.    Ifittsr  man  ais  imolvHit    TUi 
reeoadlMlt 

8iiiilli«f.0limt.  ^Mahh.H^ 

18SS.-^>iBltliBS  lo  Imiw  «  cft«  0a.  for  JIvi  MONlJU  ftfUr  tbo  f^^ 
!•  tn  anroafoiitUo  deby*  ODd  dkthmgtB  aMigiior.  -  JVM.  Then  oppom  to  bavo 
ioterval  botweeO  jadgnMoC  andfi.  iu  -Cortifieilo  of  dlMfasifBM 
\  dobfor  In  anodior  «iiic»  it  not  ovidtnco,  m  ho  !•  iiiblo  to  bo  Im- 
prifeMMd  In  othor  toiu. 

Fukor  Of.  Ofdoga,  8  MotmIL  68. 

18S0.^Aoiisnar  oot  liable,  thoii«h  diswor  haa  takm  U»  osth  I 
m  acbedolo;  anleea  iehedolo  piodiioed  and  amount  of  frosorfy  i 
ladgneo  la  bound  to  panao  tho  piopefty. 

Oldham  ««.  Bongan*  a  Xittefl,  188. 

1828.— 1.  Not  oblifed  to  sooat  fiist  torai*  if  he  cannot  by  ao  doinafat  jod|^nont« 

8.  Not  obUfod  to  apply  the  oitraordlnaiy  proooae  of  tho  law. 

8.  Whether  in  any  eaae»  hiehea  of  ahoriff  will  lellovo  aarigno^?  If  in  any  caaa» 
it  can  only  bo  where  o^aoeh  a  nature  aa  to  auljoet  hhn  fo  tho  fHiolo  debt 

4.  Not  obliged  to  take  out  osecntiOD  onaffidaTit  dudng  fitting  of  court,  nor 
can  tho  aarignor  avoid  lOfponelbUHy  by  ahowhig  that  odier  i^ahniaidldfo  and 
gat  their  money. 

nmblo  Of.  Webb»  1  Mmr6;  100. 

ISSd^-^ludgment obtafaied 4tfi of AprillSao.  Cooit adjourned ttio  14th.  Kso- 
cutlon  iaeued  2fi&k  of  July.  Court  below,  deemed  it  tuffident  diligenee.  Court 
of  appeala :  **  The  only  chaam  in  the  diligenee  ezecieiaad  by  the  appoSeea  in 
praaecnltag  their  iuit  againat  the  oiigiBal  debtor,  appeara  between  tho  Judgment 
and  eiocollbn.  For  Ifato  deby  no  ology  waa  ofierad,  nor  ezeoae  proved; 
Thla  eourt  haa  never  held  aaiipioea  to  more  dian  reaaonable  diligence  in^roao- 
cutlng  the  demand  agdnat  the  original  debton,  and  haa  never  required  th^  to 
run  a  mco.  againattime  $  atill  it  haa  not  permitted  any  unkeaaonable  delay  ip  be 
peaaed  over.  The  time  hoM  loat  ia  more  dian  any  piudent  man  would  havo  in- 
dulged fai»  when  be  believod  hia  debt  to  be  in  danger,  and  aavourt  too  ationgly 
of  indulgt^!^  gradoualy  given,  by  aome  undenCanding  between  the  partlaa. 
Comidering'  tbia  caae,  an  we  havo  alatod  it,  uncoupled  with  any  other  ciieum- 
staneee  in  the  eauae,  we  mual,  according  to  previout'decUooa  of  the  court, 
hold  the  delay  aa  soncluaive  againat  the  appellee'a  right  to  recovor.V 
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lime.  M'Kimiey  «•  M'Conoell,  1  JBibb,  239.  M^Gimiit  v$. 
Burton,  3  j9i6&,  &•  But  there  is  no  fixed  time.  CoUyer  ot. 
Whitaker,  2  JIar$h.  197.  Perhape  it  must  generallj  be  the 
next  term.  Clair  V9.  Barr,  2  MarBh.  255.  He  must  use  the 
ordinary  remedies.  Small  wood  V9.  Wood,  .\  Bibb^  542. 
But  he  is  not  bound  to  use  ezuiaordinary  ones.  Oldham  m. 
Bengao^  2  LUteU^  132.  He  must  in  general-  issue  fi.  &. 
and  ca.  sa*  and  issue  them  in  succession.  He  cannot  issue 
them  together.  No  decided  case  gives  any. countenance  to 
the  suggestion  that  he  can  do  so.  The  rietcords  in  this  court 
show  tnal  he  cannot.  The  return  to  the  fi.  fa.  directed  to  the 
county  where  party  resides,  is  conclusive  to  show  that  there 
is  no  property  in  the  county,  and,  prima  fiicie,  that  there  is 
none  in  .the  state. 

The  result  is  to  be  inaohency^  evidenced  by  legal  pursuit. 
The  end  and  object  i>  to  make  this  appear. 

But  there  is  another  case: 

^.  Insolvency,  legalty  ascertained  by  other  tneans«  When 
this'octurred  after  the  note  fell  due,  be  contended,  that.it 
dispensed  with  legal  pursui^^  When  it  occurred  after  pro- 
ceedings begun,  be  contended  it  dispensed  with  fiirtherpro- 
secution.  >  .The  contrary  doctrine  would  be  absurd,  the  ob- 
ject being  tP  ascertain  msolvency.  Why  proceed  after  it 
had  been  ascertained^ 

Upon  this  point,  there  was  a  seemifig  contradiction  in  the 
decided  cases,  but  it. was  not  a  real  one.  It  was  explained 
by  the' principle  ol'the  decisions,  which  wag  this:  that  parol 
evidence  should  not  be  received  to  |>rove  insolvency.  It 
must  be  a  legal  insolvency,  legally  or  judicially  ascertained. 

This  would  appear  from  a  brief  attention  to  the  cases.  In 
Cpllyer  tw.  Whitaker,  2  ASarsh.  197,  it  is  said,  '*  insolvency, 
tn  general,  only  legitimately  proved  by  suit."  **  The  prose- 
cution of  suit,  however,  is  essential,  barely  as  the  means  of 
ascertaining,  &c."  In  Young  m.  Cosby,  3  Bibbj  227,  <^  if 
the  assignee  prosecute  diligently  as  far  ai  a  prudeiUnum 
nnmld  do  in  a  case  where  he  was  solely  ifltdrested,jthat  is  all 
that  is  required."  In  Stapp  t»s.  Anderson,  1  MfL'^k,  535, 
insolvency  and  removal  of' the  drawer  from  the  state  were 
.held  sufficient,  per  se,  to  subject  assignor,  without  suit  against 
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drawer.  ^*  The  law/'  says  the  courti  ^*  does  not  require  any 
one  to  dp  a  vain  or  idle  act.''  If  sued  to  insolvency  on  one 
note,  therefore,. not  necessary  .to  sue  lipon  another.  These 
cases  are  supposed  to  be  contradicted  by  Clair  vm.  Barr,  2 
Marsh.  255.  In  that  case,  the  drawer  was  living  when  the 
note  fell  due.  He  died  on  the  third  day  of  the  first  term, 
being  about  two,  months  after  the  note  fell  due.  The  court 
decide  that  proof  of  insolvency  did  not  absolve  the  holder 
from  the  necessity  of  suing:  **  h^  (the  drawer)  may  have  had 
credit,  though  he  had  no  property."  The  decision,  there- 
fore, amounts  to  nothing  onore,  than  that,  at  a  subsequent 
time,  parol  evidence  shall  not  be  received  to  prove  that  the 
party  was  actually  insolvent  at  a  prior  time*  In  other  words, 
adual  insolvency  no  excuse.  The  debtor  was  going  on  in 
business,  ^^  had  credit,"  and  possibly  might  have  paid.  How 
could  this  be  if  he  were  legally  divested  of  all  his  property, 
and  stripped  of  all  his  credit,  by  judicial  insolvency^  It  is 
a  reasonable  distinction ;  the  same  .that  is  made-4>y  the  pri- 
ority laws  of  the  United.  States.  They  disregard  aetwU  in- 
solvency. 

This  case,  therefore,  leaves  in  full  force  the  reasonable 
doctrine  of  Young  vs.  Cosby,  and  Stapp  t;<.  Anderson: 
otherwise  understood,  it  would  be  contrary  to  the  very  prin- 
ciple of  the  law,  and,  would  go  far  towards  extinguishing  all 
liability  of  the  indorser,  already  sufficiently  reduced. 

3.  The  discharge  by  the  judge,  and  the  waiver  of  the 
thirty  days  imprisonment,  or  thirty  days  notice,  did  not  take 
away  the  right  of  the  complainants.  Why  keep  him  in  prisonf 

The  insolvency  would  no  more  have  been  ascertained  at 
the  end  of  thirty  days,  than  at  the  beginning.  It  would  have 
been  mere  wanton  cruelty  to  keep  the  debtor  in  prison.  The 
law  does  not  require  it.  The  decisions  in  Kentucky,  which 
are  in  the  spirit  of  humanity  to  the  debtor,  do  not  require  it. 
Else  why  not  require  the  creditor  to  pay  the  prison  fees,  and 
thus  continue  the  debtor's  imprisoninent?  It  is  not  neces- 
sary to  use  undue  severity  or  indulge  in  unproductive  cruelty. 
Young  fis.  Cosby^  3  Bibb,  227.  It  has  been  supposed  (and 
perhaps  the  belief  led  to  this  decision)  that  Clair  ve.  Barr 
established  the  doctrine,  that  a  creditor  was  bound  to  keep 
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in  priiofr  a  destitute  and  insohent  debtor,  in  the  hope  that, 
thmigh  be  had  nothing  himself,  something  might  be  extorted 
hy  his  sufferings  from  the  charity  of  his  friends.  This  is 
not  a  just  motive,  nor  one  that  a  court, can  coiintenance. 
Imprisonment  of  a  debtor  is  not  to  be  used  at  this  time  of 
day  for  inflicting  a  punishment  upon  him  or  his  friends. 
Why  then,  it  is  said,  is  a  ca.  sa.  given  f  The  answer  is  very 
easy.  It  is  to  compel  the  surrender  of  property,  which,  from 
its  iiatttie  or  locality,  cannot  be  made  amenable  to  other 
process*'  But  Clair  w.  Barr  does  not  proceed  upon  the  prin- 
oiple  imputed  to  it.  Rightly  understood,  it  is  in  harmony 
with  the  other  cases,  and  with  the  obvious  dictates  of  hu« 
infinity  ai^d  justice. 

'As  to  the  supposed  negleot  to  charge  Voorhees  in  ezecur 
tidn,  he  said  he  doubted  whether  it  was  in  any  case  required, 
or  even  admissible;  for  the  decisions  in  Kentucky  madb  it 
necessary  first  to  issue  a  fi.  fa.  But  without  entering  into 
that  question,  he  said  that  in  this  case  the  discbarge  under 
the  iijpolrent  law  dispensed  with  that  step,  and,  indeed,  made 
it  impossible 

He  submitted,  therefore,  that  the  decree  below  was  not 
warranted  by  the  principles  upon  which  the  liability  ofin- 
dprsers  rests,  nor  by  the  decisions  in  Kentucky;  which  had 
certainly  gone'  far  enough  in  limiting  and  crippling  the 
rights  of  the  holdisr. 

BIr  Wickliffe,  for  the  appellee,  stated  thii  it  was  denied 
thflit  any  consideration  had  been  received  for  his  indorsement 
by  Daniet  Weisiger;  and  he  also  denied  that  the  bank  had 
used  due  diligence  to  obtain  payment  of  the  note  from  the 
drawer.  The  facts  of  the  case  are  uncontradicted  upon  the 
pleadings  and  exhibits,  as  there  was  no  evidence  intwluced 
tt>  oppose  the  statement  and  allegations  in  the  answer  of  the 
appellee  in  the  circuit  court. 

The  Court  should  be  aware  of  the  nature  and  legal  cha- 
racter of  paper  of  the  description  of  that  uJMni  which  the 
appellants  claim. to  receive.  Such  instruments  are  not  ne- 
gotiable by  the  laws  of  Kentucky ;  the  statute  of  Anne  never 
having  beea  in  force  in  that  state.    The  party  who  sues  may 
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do  80  upon  a  •tatnte  of  Kentacky,  which  authoriaes  the  rait 
ia  the  name  of  the  assignee,  but  goes  no  further. 

The  true  principle  upon  which  the  responsibility  of  the 
assignor  tlep^nds,  and  upon  which  it  can  alone  be  supported, 
is  the  general  liability^  to  refund  that  which  he  may  have  re- 
ceit^»  on  a  consideration  which  has  failed.  1  Bibbi  545. 
In  1  Mar$haUi  544,  it  was  decided  that  this  liability  was 
thus  restricted,  and  did  not  extend  to  the  amount  stated  in 
the  note.  Under  the  authority  of  cases  in  Kentucky,  the 
assignor  is^  not  liable  without  a  consideration  received  by 
Aim;  nor  unless  the  consideration  be  alleged  and  proved. 
lJBibh^b96.    2  Bibb,  425. 

The  only  case  which  impugns  the  uniform  current  of  de- 
cisions in  Kentucky  upon  these  principles,  is  that  of  Allen 
ns.  Prior,  3  Mar$hdUf  305. 

The  appellee  received  nothing  for  his  indorsement  of  the 
note;  aiid  he  is^  therefore,  protected  from  all  liability  upon 
it,  by  the  decisions  of  the  courts  of  Kentucky. 

There  cannot  be  a  liability  by  the  appellee,  considering 
him  as.havibg  guarantied  the  debt.  Such  a  liability  should 
have  been  in  writing;  as,  unless  it  is  so,  the.statuteof  frauds 
destroys  it. 

It  is  not  denied  that  the  injury  a  promissee  may  receive^ 
as  well  as  a  benefit  given  to  the  promissor,  is  a  good  con- 
,  sideration ;  but  if  the  principle  is  otherwise,  it  can  be.claimed 
only  in  favour  of  an  original  indorsee.  In  this  case  the  bank 
stands  independent  of  such  a  principle,  for  to  the  bank  no  pro- 
mise was  ever  made  by  the  appellee.  Lis  engagement  having 
been  made  to  Hanna,  the  preceding  indorsee.  But  if  a  responsi- 
bility by  the  assignor  does  exist,  in  a  case  where  he  received 
no  benefit,  and  a  chancellor  will  interpose  and  enforce  the 
contract;  this  will  only  be  where  the  condition  imposed  by 
the  law  governing  the  contract  has  been  performed. 

The  next  inquiry  is,  therefore,  has  the  law  creating  this 
liability  of  the  assignor  been  complied  with  ? 

The  law  in  Kentucky  stands  thus : 

The  assignee  ought  to  take  every  compulsoiy  process  of 
law  against  the  original  debtor,  until  his  insolvency  ia  esta- 
blished; or  the  suit  and  all  incidental  remedies  are  found 
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iotafficient-  to  coerce  payment.    Smellwood  m.  Woods,  1 
Btbbf  546. 

.   To  omit  boMibg  to  bail,  when  tmil  if  of  rigiitde&iaiidftt^lei 
if  on  a  004  $a.  the  return  is  non  ut*kifomiiH$ ;  is  negllgenc^. 

The  assignee  is  bound  to  issue  a  Jl.  /a.  and  a  ca^  ml  and 
if  the  debtor  is  "not  Ibund,  to^  proceed  against  the  bail* 
NotUng  short  of  thi»  will  do.  1  Bifr6,  147.  In  M^nney 
w.  irConneU>  1  BM,  299,  it  was  decided  thM  «  delay  of 
fourteen  months, -is  per  m  negligence,  no  mailer  what  other 
steps  mayiiaTe  been  taken. 

Aferment  of  insolvency,  and  consequently  proof  of  ihat 
ftct,  by  ally  other  means  than  a  legid  pro<^eeding  on  the 
nolo  assigned,  will  not  Be  sdfllcient  to  chanre  the  indorser, 
'S1N»6,6. 

Mr  WickKffealso  cited  the  case  of  Hogan'v^.  Tuiel,  3 
£iW,  34}  Thompson  v$.  C^dwell,  2  jB<M^  390;  also  3 
Bibh^%l  tu|d  Young  m.  Cosby,  3  BSbbi  337;  upon  these 
points.  Also  3  MarAaU,  534;  3  LittsR,  134 ;  and  Pariter' 
Mi  Owingson,  in  3  JIfarsftall. 

These  auUuArities,  he  contended,  maintain  the  absolute  ob- 
ligation of  industry  and  yigilance  on  the  part.of  the  assignee ; 
and  they  also  establish  the  principle,  that  the  rules  in  relu* 
tion  to  a  guarantee  are  to  be  construediinder  the  lair;r  with 
greatstrictness. 

H^  also  argued  that  the  proceedings  under  which  the-^ 
drawer  wai^  discharged  fix>m  the  process  against  him.  by  the 
distritt  judge,  were  irregular,  and  subjected  the  appellants 
to  all  the  coosequMces  of  their  illegality. 

•By -the  pleadings  and  eridence  it  appeared  that4he  note 
fell  due  on  the  33d  of  September.  A  writ  was  issued  oil  the 
3d  of  October,  in  which  bail  was  required :  this  was  returned 
'^  executed''  on  the  6th  of  November,  the  defendant  baring 
been  committed  to  prison  on  the  preceding  day.  Oh  the 
30th  of  November,  judgment  was  entered  by  default,  and  uf- 
terwaids  in-  December,  dmingthe  munfijetm^  the  jailor  sur- 
rendered the  body  in  court.  It  was  the  duty  of  the  plaintiff 
to  chirge  the  definidant  in  execution ;  and  if  not  so  charged 
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within  thirty  days,  then,  and  not  before,  he  might  be  dii- 
cbarged  under  the  insolvent  law. 

The  discharge  by  the  district  jadge  was  before  the  thirty 
days,  of  a  prisoner  not  in  execution;  and  this  was  done  by  a 
:  waitet  of  the  time  required  by  law.  The  assignee  is  not 
permitted  to  run  a^iead  of  the  law,  and  discharge  a. debtor 
before,  under,  its  provisions,  he  is  entitled  to  it.  By  not  pro- 
ceeding acoordmg  to  law,  and  failing  to  pursue  the  course 
the  law  tnarks'out,  he  releases  the  assignor  from  all  respon- 
sibilHfto  him* 

The  district  judge  had  no  jurisdiction.  His  authority  was 
.  to  administer  the  oath;  but  the  act  of  congress  directs  him  not 
to  do  so  until  after  thirty  days.  The  period  of  thirty  days 
is  given  for  the  benefit  of  the  creditor,  and  of  those  who  are 
interested  that  the  debt  should  be  paid.  All  such  are  there- 
fore parties  interested  in  the  proceeding;  and  if  the  consent 
of  the  creditors  can  give  the  right  to  discharge,  all  should 
consent.  The  assignor  should  have  consented,  as  his  re- 
sponsibility became  consummate  by  the  discharge. 

The  consent  of  the  counsel  for  the  appellants,  alone  gave 
jurisdiction  tathe  district  court;  or  was  so  considered.  If 
it  did  not,  where  is  the  prisoner.?  The  discharge  being  ille- 
gal, be  has  escaped,  and  may  be  pursued  and  retaken,  or  the 
jailor  war  liable. 

.  It  is  manifest  that  the  appellants  considered  that  they  had 
not  used  the  diligence  required  of  them.  They  proceeded 
afterwards  by  afi-fa*  which  was  issued  on  the  29th  of  Decem- 
ber, but  which  did  not  reach  the  hands  of  the  marshal  until 
the  9th  of  January  following ;  and  which  waa  in  March  re- 
turned *'no  effects."  After  the  return  in  March,  a  ea.'«a., 
issued  in  April,  one  month  having  expired 

It  has  been  decided,  that  it  is  the  duty  of  the  party  to 
plade.his  writ  in  the  hands  of  the  officer  in  a  reasonable 
time.    Tremble  M^  Webb,  I  Monroe^  100. 

He  further  argued,  that  if  the  discharge  of  the  drawer  by 
Uie  district  judge  was  not  in  the  suit,  brought  upon  the  note 
for  which  the  appellee  war  now  claimed  to  be^  liable,  and 
this  might  be  inferred /rom  the  record,  the  discharge  in 
another  suit  was  not  evidence  of  insolvency. 
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In  reference  to  one  of  the  oases  cited  by  the  counsel  for 
the  appellvits,  he  argued,  that  where  it  had  been  considered 
that  not  holding  fo  bail  was  not  laches,  the  case  was  one 
in  which  a  speedier,  remedy"  wim  obtained  by  petition  and 
summons,  in  ;whicb  no  bail  was  allowed,  and  good  faith  was 
*  presumed. 

Mr  J[u8tice  Johnson  deliTered  the  opinion  of  the  Court. 

This  t^asa  turns  altogether  upooi  doctrines  peculiar  to  the 
states  of  Virginia  and  Kentucky,  it  is  th^  case  of  a  suit  in 
e^ity«  instituted  by  the  indorsee,  or,  in  the  language  of  the 
country,  the  assignee,  of  a  promissory  note,  to  charge  an  in* 
temiediate'1ndor$er.  All  the  doctrine  on  the  subject  will 
be  found  fully  stated  in  the  two  cases  of  Riddle  &  Co.  w. 
Mandeville  &  Jameison,,  reported  among  the  decisions  of 
tbte  Court;  and  in  the  cases  of  Small  wood  vs/Woods^  and 
Spratt  «9.  M'Kinney,  to  be  found  among  the  decisions  of 
the  court  of  appeals  of  Kentucky. 

The  defendant  here  has  demurred  to  the  bill,  for  want  of 
eqmty,  and  this  raises  the  first  question  in  the  cause. 

In  the  last  case  decided  in  this  Court,  between  Riddle  dc 
Co.  V3^  Mandeville  &,  Jameison,  which  was  a  case  in  most 
respects  similar  to  the  present,  this  Court  decided)  that  a  suit 
could  be  maintained  in  equity  by  the  holder  of  an  indorsed, 
note  against  a  remote  indorser ;  and. upon  grounds  perfectly 
fiimiliar  to  courts  exercising^  equity  jurisdiction.  It  was  a 
Virginia . contract,  governed  by  the  same  law  which  is  of 
foiee  in  Kentucky.  This  Cojurt .  had  before  decided,  that  by 
the  laws  of  the  country,  governing  the  contract,  a  suit  at'law 
could  not' be  maintained  between  the  holder  of  the  note  and 
a  remote  indorser.  But  then  a  suit  at  law  could  have  been 
raamtained  by  him  against  the  immediate  indorser,  and  by 
him  against  "the  preeeding  indorser,  and  so  on  through  any 
number  of  indorsers.  .  This  presented  the  ordinary  case  of 
an  assignment  of  a  chose  in  action,  which  transfers  an  inte- 
rest without  the  right  of  action. 

To  maintain  this  demurrer  then,  it  was  incumbent  on  the 
defendant  to  have  shown,  that  there  was  some  principle  in 
the  jurisprudence  of  Kentucky,  that  could  sustain  a  distinc- 
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lion  between  his  case  and  tiM  previously  decided  bere  t  bot 
every  thing  concurs  to  lepel  the  idea  of  such  a  distin^stion. 
In  the  case  of  Drake  lis.  Johnson,  the  court  of  appeals  of 
Kentucky  also  decided^  that  asnit-at  law  could  not  bemainr 
tained  in  that  state  by  the  indorsee  against  a  remote  indorsee 

The  coinclusion  then  results  from  our  own  decisions  that 
he  must  be  let  into  equity;  for  an  indorsement  ia  c^rtwdy 
no  release  to  the  proTious  indorsera,  and  th^  ultimate  as^ 
signee  alone  is  entitled  to  the  benefit  o^  their  iiabilityi  And 
this  we  understand  to  be  consistent  with  the  received  OfHIi- 
ions  and  practice  of  Kentucky. 

The  second^point  made  for  the  defendant  is,  tbait.as  he 
received  no  copsideratibi^  for  assigning  the  note,  he  is  not 
liable  at  all. 

But  on  this  it  is  only  necessary  to  observe,  thjat  he  indoned 
it  to  give  credit. to  Voorhees,  the  promissor ;  4Qd  the  law 
therefore  imputes  tobim  the  consideration  paid.to  Voorhe^ 

The  most  material  point  in  the  cause,  and  thati>n  which' 
the  decision  below  was  rendered  in  favour  of  the  defendant, 
was  the  want  of  due  diligence  against  the  drawer  pf  the 
note.  The  law  IS  settled  there,  as  it  is  in  Virginia,  and  in 
this  Court,  upon  Virginia  contracts  of  this  description ;  that 
every  reasonable  effort  must  be  made  to  recover  of  the 
drawer  by  suit,  before  the  assignee  can  have  recourse  against 
the  assignor  or  M^oraer.  .It  is  :on  the  question  what  con- 
stitnW  such  diligencj^,  that  all  the  difficulties  arise  on  suits 
upon  these  contracts*  And  certainly  this  Court  cannot  be 
ealled  upon  to  carry  the  obligiations  imposed  upon  assignees 
on  this  point,  further  than  the  state  courts  have  already  ei- 
tended  them. 

There  are4bree  grounds  on  which  the  defendant  would 
impute  to  the  copiplainant  a  want  of  diligence,  fatal  to*  his 
right  to  recover. 

The  fiist  is,  that  the  fi.  fa.  did  not  come  to  the  marshal's 
hands,  until  the  expiration  of  about  thirty-sir  days  after  the 
judgment  was  obtained,  sind  nineteen-^fter  it  issued. 

The  second,  that  the  ca.  sa.  did  not  issue  until  about^ 
thiHe  months  and  a  half  isfter  the  fi.  fa. 

Let  it  be  observed,  that  the  note  fell  due  on  the  25tb  of 
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September,  the  writ  was  issued  oil  the  2d  of  October ;  the 
jfidgment  was  entered  the  Noyember  term  following ;  and  the 
drawer,  Yoorhees,  being  held  in  custody  for  Want  of  bail, 
wasdtteharged,  as  insolfent,  on  the  14  th  of  December  of  the 
same  jear* 

Justice  can  hardly  be  charged  with  a  halting  gait  thus 
fiuTt  As  to  her  subsequent  progress,  it  does  not  appeiar  on  what 
day  the  court  for  November  term  edjourned ;  but  as  the  fi« 
fa.  bears  Aiate  on  the  29th  of  December,  it  is  presumable 
that  it  sat  on  that  day.  The  fi.  fa.  did  not  reach  the  office 
of  the  marshal  until  three  weeks  after ;  and  the  ca.  sa.  was 
not  sued  out  at  the  time  when  the  fi.  h»  issued.  But  it  was 
sued  out  ai4he  term  to  which  the  fi.  fa.  was  returnable,  to  wit, 
on  the  Iltb  of  April  1622.  So  that  fi^m  the  time  the  note 
fell  due,  to  the  last  step  in  the  progress  of  judicial  means  for 
enforcing^  payment,  we  count  but  six  moDiths  and  a  half.  W^ 
do  not  recognise  the  supposed  obligation  or  power  of  the 
party,  in  the  circuit  court,  to  sue  out  the  ca.  sa.  cootempora- 
neously  with  the  fi.  fa. ;  and  with  the  exception  of  that  inter- 
val, we  are  rather  inclined  to  s^ttribute  to  the  complainant 
extraordinary  diligence,  than  culpable  delay. 

But,  why  were  the  executions  issued  at  all  in  this  casOi 
except  from  abundant  caution,  und  to  avoid  the  imputation 
of  laches?  Was  it  necessary  1  The  courts  of  Elentuclty 
have  certainly  decided  otherwise.  In  the  case  of  Stapp*<9t 
al.  w.  Anderson  et  al.  1  Miarah.  240,  they  express  them- 
selves tiius: 

'^The  discharge  of  an  insolvent  under  our  sta.ute  isa 
judicial  act,  of  a  record  character,  and  is  -in  its  nature,  as  it 
must  be  in  oontemplation  of  lawj  the  most  satisfactory  evi* 
dence  of  the  insolvency  of  the  person  discharged." 

This,  it  is  true,  was  declared  respecting  a  diecharge  in  an- 
other suit,  on  a  difierent  cause  of  action,  under  the  insolvent 
•law  of  the  state,  and  upon  a  ca.  sa.  But  it  woui^  be  diffi<* 
cult  to  assign  a  reason,  why  it  should  not  apply  to  a  discharge 
in  a  suit  op  the  same  cause  of  action,  under  the  law  of  the 
Untted  States,  and  where  the  defendant  was  in  custody  under 
an  order  for  bail.  In  both  instances,  a  state  of  insolvency 
is  judicially  established ;  and  as  the  court  expresses  itself  in 
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the  same  case,  ^'^  it  would  have  beeA  worse  than  idle/'  najr, 
in  this  case  it  would  have  t^en  false  imprisonmeDt,  to  have 
ve-taken  the  debtor ;  i^^as  the  defendant  contends,  and  no 
doubt  was  the  fact,  he  was  discharged  under  the  suit  upon 
this  note. 

The  third,  and  ksl  ground  of  laches,  aiid  that  which  it  ap«* 
pears,  b^  a  report  handed  to  us,  infiuenced  the  court  below, 
w'as  the  consent  of  the  a^ent  of  the  complainant  to  dispense 
with  the  ilnprisonment  to  which  the  drawer  of  the  note  might 
have  been  subjected,  before  he  would  have  taken  the  oath, 
and  received  a  discharge  under  the  act  of  congress. 

The  correctness  of  the  decision  below  upon  this  point  must 
be  tested,  by  considerations  drawn  from  the  object  of  the 
iMprisoninent;  the  influence,  of  the  discharge  upon  the  loss 
of  the  debt ;  and  from;  adjudged  cases.  -We  are  inclined  to 
think,  that  it  has  been  rather  too  hastily  conceded,  that  no 
case  similar  to  the  present  has  been  adjudicated.  That  it 
adds  another  to  the  long  list  of  instances  of  laches  which 
have  been  held  to  be  fatal  to  the  recovery  of  the  assignee 
agains^  his  assignor  in  that  country,  cannot  be  doubted. 

This  case,  it  must  be  recollected,  comes  within^ the  fifth 
sedtion  of  the  act  of  January-6th,  1800,  entitled  *^  An  act 
for  the  relief  of  persons  imprisoned  for  debt"  T|ie  second, 
third  and  fourth  sections  of  that  act  make  provision  for  the 
discharge  of  persons  confined  under  execution,  and  the  fifth 
section  extends  '^  the  privileges  and  relief "  of  that  act,  to 
persons  in  confinement,  against  whom  judgment  is  obtained 
but  no  execution  issued.  Under  the  provisions  in  favour  of 
persons  charged  in  execution,  on  the  day  of  arrest,  a  notice 
may  be  served  upon  the  person  at  whose  suit  they  are  con- 
fined, and  at  the  end  of  thirty  days  they  may  be  discharged. 
By  the  fifth  section  it  is  enacted,  ^^  that  aqy  person  impri- 
soned upon  process  issuing  from  any  court  of  the  United 
States,  ezcq)t  at  the  suit  of  the  United  States,  in  any  civil 
action,  against  whom  judgment  has  been  or  shall  be  reco- 
vered, shall  be  entitled  to  the  privileges  and  f elief  provided 
by  this  act,  after  the  expiration  of  thirty  days  from  the  time 
such  judgment  has  been  or  shall  be  recovered,  though  the 
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cr^itor  should  not,  within  that  time^  sae  out  his  executipH 
and  charge  the  debtor  thetewith.'^ 

It  has  been*  argued,  that  under  this  section  the  defendant 
tnust  repnain  in  prison  thirty  days  after  judgment  before  he 
can  sue'out  his  notice  to  the  plaintiff,  thus  requiring 'him 
to  remain  sixty  days  in  confinement,  in  the  cases  which  come 
under  this  section;  whereaa  he  remains  but  thirty  da^s, 
when  confined  under  execution* 

There  can  be  no  reason  for  the-  distinction,  and  we  think 
that  in  fiCvour -bf  liberty  and  with  a  ^iew  to  consistency,  the 
the  construction  should  be  otherwise.  If  such  were  the  tme 
construction,  the  relief  vi^^ld  not  be  the  same  as  is  ex- 
tended 1^  the  debtors  of  the  other  class.  We  think  there-^ 
fore,  tba^  the  day  of  entering  judgment  under  tiie  fifth  seo-^ 
tion,  is  the  da:y  that  corresponds  to  the  day  of  arrest  under 
the  previous  provisions  of  the  law;  and,  therefore,  that  in 
thirty-days  after  judgment,  he  maj  be  discharged  by  com- 
plying with  the  other  requisitions  of  the  law.  The  day  of 
entering  the  judgment  appears  no  where  in  thir  record,  but 
as  the  notice  was  sewed  on^the  plaintiffs'  agent  on  the  14tli 
of  December,  we  must  presufbe  that  ther  judgment  had  then 
been  entered;  and  on  the. same  day  the  agent  signed  that 
consent  to  dispense  with* ^^  the  previous  imprisonment  by, 
law  to  entitle  the  defendant 'to  take  the  patb.ofim' insolvent 
debtor,"  by  which^  it  is  now  insisted,  that  the  complainants 
are.barred  of  their. right  ta  recover  of  the  assignor. 

The  er^or  of  the  court  below  obviously  consists  in  this, 
that  it  considers  the  imprisonment  to  which  the  defendant  is 
subjected,  as  among  the  means  of  coercing  payment.  The  ■. 
arrest  certainly  is%o;  but  the  thirty  days  confinement  that 
ensues,  is  only  incidentBJ  to  the  notice  required  to  be  given 
to  the  plaintiff  of  the  defendants'  intention  to  claikt  his  dis- 
charge as  an  insolvent.  Now  he  must  be  insolvent  when 
this  notice  is  given,  and  whltt  is  to  be  forced  from  an  insol- 
vent man  by  the  thirty  days  imprisonment  1  It.  is  obyious 
that  the  confinement  is  not  regarded  as  the  means  of  *coer- 
cion,  but  only  as  a  time  necessary  to  the  investigation  of 
the  defendants'  circumstances,  or  the  collection  of  evidence 
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to  repel  his  insolvency.    The  coej^ciye  means  of  the  law  are 
to  be  found  in  the  searching  oatb  to  be  admiqistered,  and  in 
the  fear  of  prosecotion  for  perjury,  and  recommitment  in 
the  same  actions. 

If,  then, .  this  imprisonment  has  no  other  object  than  to 
make  the  debtor  await  the  investigations  of  bis  creditor, .  it 
is  difficult  to  assign  a  reason  why  the  creditor  may  not  dis- 
pense with  it,  when  satisfied  that  the  application  is  an 
honest  pnoj  and  that  delay  would  discover  nothing  that  he 
Was  not  already  acquainted  with.  In  the  laiiguage  of  the 
Kentucky  court,  it  would  be  ^'  worse  thai)  idle,,'!  to  detain 
him.  Nothing  but  unavailing  hardship  upon  him,  end  ulti-, 
mate  expense  to  his  indurser,  c6uld  result  from  it 

Nor  do  we  think  oursetviss  unsupported  by  th^  Kentucky 
decision  in  this  view  of  the  subject 

In  the  case  of  Youqg  ns:  Cosby,  the  drawer,  of  the  note 
being  tq  custody  under  a  ca.  sa.  isatned'by  the  assignee,  was 
discharged  for' want  of  secority  for  the  payment  of  prison 
fees..  This  discharge,  it  was  contended,  was  imputable  to 
the  assignee  and  barred  his  recovery  against  the  assignor; 
unliess  he  could  prove  that  the  drawer  had  nothing  which 
might  have  been  ^ning  from  him  by  a  protracted  imprison- 
ments But  the  court  of  appeals  decided  otherwise ;  and 
established,  that  if  the  iemgnor  had  sustained,  any  injury  in 
that  respect,  it  was  incumbent  upon  him  to  .prove  it  The 
language  of  chief  justice  Boyle,  on  that  occasion^  was 
this.  '*  It  has  repeatedly  been  decided  in  this  court,  that 
f o  entitle  the  assignee  of  a  bond  or  note  to  recover  of  the 
assignor,  it  was  necessary  to  show  that  be  had  used  dtie 
'diligence  by  suit,  to  recover  the  amount  from  the  payor  or 
obligor ;  but  it  has  never  been  required  of  him  to  prosecute 
the  suit  against  the  payor  or  obligor,  forther  than  a  man  of 
ordinary  prudende  ajid  diligence  would  do,  in  a  case  where 
he  was  solely  and  exclusively  interested.  To  make  it  neces- 
sary to  do  so,  would  be  unreasonabte  and  unjust;  inasmuch 
as  it  would  tend  to  accumulate  costs  without  the  prospect 
of  eoy  probable  advantage  to  either  of  the  parties." 

We  eotirely  ap|irove  of  the  opMuoos  hen  expressed :  they 
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are  conceived  in  the  reason  and  benignity  of  the  law,  and 
we  are  ul^willing  to  extend  the  diligence  required  of  the 
assignee  beyond  the  limits  there  laid  down. 

In  the  case  of  Oldham  vs.  Bengan,  the  doctrine  laid 
down  in  Young  vs.  Cosby  is  considered  smd  affirmed^  and 
chief  justice  Bibb  observes  '*  that  although  due  diligence 
has  always  beeii  required  in  such  cases,  yet  in  no  case  has 
all  possible  diligence  been  exacted." 

And  both  these  cases  concur  to  establish  this  principle, 
that  it  is  not  on  the  ground  of  a  mere  possible  injury  that 
the  assignor  can  claim  his  discharge)  much  less  where  it  is 
imprqbabtey  as  judge  Rowan  remarks  in  the  case  of  Stapp 
f>s.  Anderson,  before  cited.  The  present  case  presents  the 
drawer  in  a  situation  in  which  it  is  not  only  improbable,  but 
scarcely  possible,  that  the  assignor  could  have  sustained  an 
injury.  For  a  discharge  under  the  insolvent  law  of  the 
United  States,  is  confined  in  its  effects  altogether  to  ihe 
particular  case^  and  even  as  to  that,  does  not  exempt  the 
debtor's  present  effects,  or  future  acquisitions,  from  the 
process  of  the  law ;  nor  is  his  person  exempt  from  confine^ 
ment  for  the  same  debt,  should  he  be  detected  in  a  fraud . 
upon  the  creditor.  The  bare  speculative  idea,  then,  of  a 
possible  acquisition  of  property  within  the  thirtj^  days,  during 
which  Voorhees  might  have  been  compelled  to  await  the  will 
or  inquiries  of  his  creditor,  and  of  property  uot.  tangible  by 
the  process  of  the  law;  is  too  feeble  a  consideration  to  affect 
the  rights  of  the  complainant. 

The  decree  below  will  be  reversed,  and  a  decree  entered 
here  that  the  complainant  recover  his  demand. 


Vol.  II.— 2  U 
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WniXAX  CAMnuBix's  Exscotobs,  appxllahtb  m.  Piutt^Fsahcd 

JLEVB  OTBKBS,  APPBULSB8. 

The  Coart  tcfused  to  revenb  the  decree  of  the  circuit  court  of  the  eomly  of 
Wtshiogtoo»  although  an  error  had  been  committed  io  proceeding  under  the 
mandate  from  thia  Court ;  aa  no  benefit  i*;outO  reaulfr  to  the  appellant  ftom  a 


APPEAL  from  tbe  circuit  court  of  Washington  county. 
.  The  matters  in  contit>versy  in  this  case  arope  out  of  pro* 
ceedi|igs  in  the  circuit  court,  under  the  mandate  of  this  Court 
issued  at  February  term  1815,  in  the  case  of  PraU  and  others 
va.  Campbell  and  others,  reported  9  Cranch^  456. 
.  In  the  circuit  court,  the  appellants  in  this  case  filed  their 
bill  idleging\that  they  had  been  injured  by  the  proceedings 
under,  the  mandate*  9  CroncA,  58,  and  that  the  court  gave  a 
decree  Ugainst  their  claims,  as  set  forth  iii  the  bill.  From 
this  decree  they  appealed. 

Tbe  counser  for  the .  appellants  contended,  that  by  the 
decree. passed  by  the  circuit  court  in  the  original  cause,  the 
appellants  had  sustained  injury  in  the  following  particulars. 

1  •  Of  the  thirty-six  .'squares  mortgaged  to  Law,  thirty-two 
were  attached  and  purchased  by  the  appellant;  and  four 
squares  therefore  remained  affected  oply  by  Law's  mojrtgage. 

Campbell  was  permitted  to  redeem  his  thirty-two,  by  pay- 
ing their  propLviion  ^f  the  whole  of  Law's  debt>;  thereby 
niaking  the  four  remaining  squares  bear  also  their  proportion 
of  Law's  debt. 

Admitting  this  to  be  right,  it  should  have  been  decreed, 
upon  the  same  principle,  that  if  the  parties  did  not  redeem, 
the  sale  should  be  made  so  as  to  produce  the  same  resi^lt — 
that  is,  the  fdur  squares-  not .  purchased  by  the  appellant 
should  have  been  sold  first,  and  his  thirty-two  squares  should 
only  have  been  sold  to.  make  up  the  deficiency  of  Law's 
debt, 

The  court  below  put  on  these  four  squares  only  the  sum 
of  ^2806.29,  (much  less  than  their  proportion)  and  decreed 
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then!  to  be  sold  last;  thereby  saving  them  to  Pratt  and 
others,  if  the  other  squares  produced  enough  to  pay  Law, 
and  thus  giving  them  a  preference  over  the  appellaiit,  denied 
by  this  court  in  the  original  cause. 

2.  Of  the  eighteen  squares  mortgaged  to  Duncanson,  thir- 
teen, only  were  attached  and  purchased  by  the  appellant—* 
consequently  five  remained  ;'aqd  tdese  five  the  appellant  con- 
tends,-on 'tbe^  same  principle,  shoold  have  been  sold  firsts . 
and  the  appeRant's  thirteen  only  resorted  io,  to  make  good 
the  deficiency  under  that  mortgage. 

It  was  contended  that  these  errors  can  be  corrected,  by 
this  Court's  ordering  that  such  of  the  said  squares  as  have  not 
been  soldi  shall  be  sold  for  the  benefit  of  the  appellant^nd 
that  the  money  received  for  such  as  have  been  sold,  shall  be 
decreed  to  him,  or.  the  sales  rescinded. 

3.  The  court  below  also  erred  in  requiring  the  appellant 
to  redeem  from  both  mbitgages,  and  decreeing  that  in  case 
he  did  not  redeem  from  both,  the  squares  should  be  sold  to 
satisfy  both. 

The.  case  was  submitted  to  the  Court  on  the  written  "Vffu- 
ments  of  counsel.  Mr  Swann  and  Mr  Key  for  the  appel- 
lants.   Mr  Jones  for  the  appellees. 

Mr  Justice  Johnson  deliv^ered  the  opinion  of  the  Coiirt. 

This  cause  has  its  origin  in  the  great  case  of  ^riftt,  Fran- 
cis et  al.,  which  appeared  in  this  Court  some  yeats  ago  with 
the  formidable  bulk  of  nine  hundred  folios ,!  The  rights  of 
the  parties  had  become  exceedingly  perplexed  in  the  pro-, 
gross  of  large  aAd  multifarious  transactions,  originating  in 
the  speculations  of  Morris,  Nicholson  &  Greenleiaf,  in  the 
land  of  this  city.  Thomas  Law  held  a  morti^age  of  thirty- 
six,  squares  from  Morris,  Nicholson  A,  -Greenleaf,  and  four- 
teen of  the  same  squares  were  mortgaged  by  thetn  to  one 
Duncanson.  Campbell  acqiiired  the  equity  of  redemption  of 
Morris,  Nicholson,  dr.  6reenlear,'^in  thirty-two  of  the  thirty- 
six  squares,  the  four  others  not  being  incltided,  in  Duncan- 
son's  mbrtgage.  The  equity  of  redemption  in^  these  four 
squares  has  passed  by  assignment- to  present  appellees,  in 
jright  of  Morris,  Nicholson  ds  Greenleaf.    Thirteen  of  the 
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squares  included  in  DoDcanson's  mortgage  wepre  among 
the  thirty-two  in  which  Campbell  had  possessed  himself  of 
Morris,  Nicholson  &  6reenleaf^leqdity  of  redemption;  and 
his  constant  efforts  have  been  to  reduce  theaum  dueon  Law's 
mortgage,  to  put  aside  that  of  Duncanson,  as  a  satisfied  in- 
cumbrande,  and  to  obtain  a  precedence  to  Morris,  Nicholspn 
Sl  Greenleafs  equity,  in  the  four  remaining  squares. 

This  Court  established  *the  principles  on  which  the  sum 
to  be  raised  to  satisfy  Law's  mortgage  should  be  asbertained ; 
decided  against  any  precedence  in  Campbell,  as  a  joint  holder 
of  tlie  equity  of  redemption;  and  sustained  Duncanson's 
mortgage,  in  fevour  of  a  prior  equity  which  Greenleaf  held 
in  it.  So  that  in  effect,  the  cause  went  down  to  the  circuit 
court  for  the  sole  purpose  of  haTing  a  sal0  of  the  squares 
effected ;  the  proceeds  applied,  first  to  pay  off  LaVs 
mortgage,  then  Greenleaf^s  interest  ib  Duncanson's  mort- 
gage, and  the  balance  only,  if  any,  to  go  to  the  equity  of 
redemption.  Substantially,  this  has  .not. been  done;  for  we 
now  find  the  two  squares,' which  form  the  subject  of  the  pre- 
sent controversy,  in  the  hands  of  Pratt  et  al.  the  appellees, 
which  could  only  be  in  the  right  of  Morris,.  Nicholson  & 
Greenleafs  equity  of  reflemption ;  whereas  Duncanson's 
SMi^tgage^  to  a  large  amount,  remains  unsatisfied;  and  Camp- 
bell, with  eight-ninths  ofthe  equity  of  redemption  in  him,  has 
received  nothing. 

If  then  the  appellees  should  be  confirmed  in  the  posses- 
sion of  those  squares,*  it  is  obvious  that  Campbell  would  have 
much  to  complain  of,  since  his  equity  of  redemption  in  the 
other  thirtyotwo  squares  had  been,  in  effect,  applied  to  the 
extinction  of  a  common  incumbrance.  This- would  serve 
him  at  equity  in  eight-ninths  of  these  two  squares. 

iBut  this  is  a  mere  delusion,  since  the  holders  of  the  equity 
of  redemption  could  rightfully  receive  nothing  until  the 
mortgages  were  boUi  paid  off.  This  was  certainly  the  case 
with  'Morris,  Nichokon,  dS&  Greenleaf ;  and  this  Court  has 
been  constantly  inculcating  that  Campbell  .stood  precisely 
in  their  shoes,  and  was  entitled  to  no  higher  equity. 

All  the  obscurity  in  which  the  case  is  involved,  and  which 
has  seemed  so  long  to  keep  both  parties  from  approaching 
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it,  arises  from  an  error  cominitted  below,  probably  by  the 
commissioner,  in  gelling  the  donbly  incumbered  squares  be- 
fore those  singly  incumbered  were  disposed  of;  the  conse-^ 
quence  of  which  is,  that  these  squares,  which  were  not  in 
Duncanson's  mortgage,  remain  unsold,  because  the  sale  of 
the  thirty-four  satisfied  Law's  mortgage ;  whereas,  by  begin- 
ning with  the  sale  of  those  singly  incumbered,  two  squares 
(supposing  the  value  to  be  the  saipe)  would  have  remained, 
to  be  applied  to  the  payment  of  Greenleaf's  interest  in 
Duncanson's  mortgage. 

But  there  is  nothing  in  this  for  Campbell  to  complain  of; 
since  afl^r  applying  the  proceeds  of  these  squares  to  the  pay- 
ment of  >the  second  mortgage,  it  still  remain^  unsatisfied  tc^ 
a  great,  amount,  and  leaves  Campbell  nothing  to  receive  in 
right  of  bis  equity  of  redemption. 

The  decree  of  the  court  below,  as  against  this  appellant, 
will  be  aflirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record^  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington ;  and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  considered,  ordered,  and  decreed  by  this  Court^  that  the 
decree  of  the  said  circuit  cour(  in  this  .cause  be,'  and  the 
Mne  is  hereby  affirnied  with  costs. 
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Si7in>EY  Goods,  Wakbs  and  Mebchandisas,  Thb  Aioebica.  ^  vm 
CoMPAinr,  CLAiMATrrs,  PuaiNtiFns  in  isbbor  o«.  The  ^Unitbi^ 
Statbs,  Defendants  in  eeror. 

Whatever  an' agent  does  or  eays  in  reference  to  the.businew  In  which  he  It  at 
.the  time  employed,  and  within  the  scope  of  his^  authority,  if  done  or  aa^  by 
the  prineipa>>  and  may  be  proved,  as  well  in  a  criminal  as  a  civfl  cise,  In  Uk^ 
manner  as  if  the  evidence  applied  personally  Id  the  principal.    [864] 

When  twddr  more  persons  are  associated  together  for  the  same  illegal  purpose, 
any  tei  o»  declaration  of  one-of  the  parties  in  reference  to  the  eouifaon  object, 
and  formfaig  a  part  of  the  resge$ta,  may  be  given  in  evidence  agabist  tba. 
othec .  t<^] 

The  act  of  80th  of  March  1802|  having  described  what  should  be  considered  as 
the  Indian  country  at  that  time,  as  well, as  at  any  future  time  when  purehasee 
of  territory  should  be  made  of  the  Indians ;  the  carrying  of  spirituotn  Uquois 
.  into  a  territory  so  purchased  after  March.  1802,  although  the  same  should  be  at 
the  time  frequented  and  inhabited  exclusively  by  Indians,  woiild  not  be  an 
offence  within  the  meaning  of  the  before  mentioned  taSiM  of  congress,  so  as  to. 
feutject  thei^odsof  the  trader,  found  in  coihpany  with  those  liters,  to  seizure 
and  forfeiture.    [868] 

WRIT  of  error  from .  the  district  court  of  the  United 
States  for  the  district  of  Ohio. 

In  the  district  cour^  of  Ohio,  the  district  attorney  filed,  on 
behalf  of  the  United  States,  a  libel  &r  information,  stating 
thatpn>he  twenty-third  day  of  September,  in  the  year  of 
bur  lord  one  thousand  eight  hundred  and  twenty-four,  at 
and  within  the  district  of  Indiana  aforesaid,, one  William  H. 
Wallaice,  a  citizen  of  thd  United  States,  and  having  a  license 
and  legal  authority  to  trade  with  Indian  tribes  within  the 
territory  of  the  United  States,  did  take  and  carry  into  the 
Indian  country,  to  wit,  the  country  lyiiig  on  the  north  or 
west  side  of  the  river  Tippecanoe;  for  the  purpose  of  trading 
with  the  tribes  of  Indians,  sundry  goods,  wares,  and  mer- 
chandises, enumerating  the  same ;  that  the«  said  Wallace 
d\d,  among  the  goods,  wares  and  merchandises,  carry  ifito 
the  said  Indian  country  a  large  quantity  of  ardent  spirits,  to 
wit,  seven  kegs  of  whiskey,  and  one  keg  of  shrub,  for  the 
purpose  of  vending  or  distributing  the'  same  among  the  In- 
dian tribes,  contrary  to  the  statute  in  such  cases  made  dnd 
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provided,  and  against  the  peacQ  aod  dignity  of  the  said  Uni- 
ted States. 

The  libel  further  alleged  that  John  Tipton^  Indian  agent, 
at  fort  Wayne  within  said '  district,  duly  appointed  to,. and 
que^lified  for  that' office ;.  ftnd  toeing  duly  authorised  and  in- 
structed to  search  the  stores  and  packages  of  traders  among 
Indian  tribes,  upon  suspicion  that  ardent  spirits  had  been 
by  the  said  Wallace  carried  into  the  said  Indian  country, 
for  the  purpose  of  being  vended  or  distributed  among  the 
Indian  ti^ibes  therein,  caused  the  said  goods,  wares  aa^ymer-' 
chandils^  to  be  searched,  and- upon  such  search,  the  sev^ir. 
kegs  of  whiskey,  and  the  keg  of  shrub,  were  found  so 
carried  by  the  said  Wallace  into  the  sa»d  Indian  country, 
for'  the  purpose  of  being  sold  or  distributed  among  the  In- 
dian tribes  therein,  contrary  to  the  statutes  aforesai4  in  such 
case  ^made  and  provided,  and  against  the  peace  and  dignity 
of  the  said  United  Slates ;  the  said  goods,  wares^  and  mer- 
chandises Were,  on  the  day  and  year  aforesaid,  seized  by  th€ 
said  John  Tipton,  and  now  by  him  held  to  be  dispo^  of  as 
the  court  directs. 

The  libel  then  proceeds  t6  pray  that  the  goods,  &c.  sa 
seized  may  be  deemed  to  be  forfeited,  anfd  be  disposed  of 
according  to  iaw. 

A  claini  and*  answer  were  filed  by  William  H.  Wallace, 
attorney  in  fact  and  agent  for  the  plaintiffs  in  eitor,  in  which 
the  allegations  of  the  libel  were  denied;  and  tendered  ah 
issue,  upon  which  the  cause  was  tried  by  a  jury,  who  found 
a  Yeidict  for  the  United  States^  On  the  trial  three  hills  of 
.  exception  were,  taken  by  the  claimants'  counsel  to  the  opi- 
nion of  the'  court. 

The  first  Exception  stated,  as  ground  of  error,  that  on  the 
irial  of  this  cause,  the  district  attorney  offered  to  give  in 
evidence  to  the  jury,  the  trajDsactions  and  declarations  of 
one  John  jDavis^  with  a  view  to  prove  the  purpose  of  the 
defendant;  to  which  the  defendant  by  his  counsel  objected, 
and  the  court  permitted  the  district  attorney  to  give  in  evi- 
dehce  to  the  jury,  the  conduct  and  declarations  of  Davis,  so 
far  as  he  acted  as  the-agent  of  theiiaid  defendant,  or  in  con- 
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jtinction  with  him,  in  relation  to  the  charge  made  against 
the  defendant  in  the  information. 

The  second  exception  stated^-that,  on  the  trial  of  this 
cauBOy  the.distrtQt  attorney  moved  the  coort  to  instruct  the 
jury,  that  if  they  should  believe  from  the  evidence  that  had 
faio^  adduced,  that  the  defendant,  as  an  Indian  trader^  did 
carry  ardent  spirits  into  the  Indian  country,  and  that  the 
same  were  found  therein  among  any  part  of  his  goods,  that 
it  is  prima  ftcie  evidence  of  his  having  violated  the.  acts  of 
congre8s,^on  which  this  prbsecution  is  founded,  so  as  to 
throw  theburden  of  proof  upon  the  defenduit;  which  in- 
struction the- court  did  give  the  jury;  also  instructing  them 
that  an  Indian  trader  ought  lawfully  carry  ardent  spirits  iqCo 
an  Indian  country  for  some  purposes;  as  for  instance,  for 
medical  use. 

The  third  exception  was,  that  at  the  trial  of  this  cause, 
the  defendant,  by  his  counsel,  prayed  the  opinion  ao<l  direc- 
tion of  the  court  to  the  jury,  that  unless  they  are  of  opinion 
from  the  evidence  of  the  cause,  that  the  ardent  spirits  men- 
tioned in  the  libel  of  information,  were  mingled -with  the 
bales  of  merchandise  at  the  time  ojf  seizure,  and  carried  into 
the  Indian  territory  in  violation  of  the  act  of  1820^  entitled 
*^  an  act  to  regulate  trade  and  intercourse  with  the  Indian 
tribes,'  and  to  preserve  peace  on-  the  frontiers,"  and  whilst 
said  spirits  and  goods  were  remaining  in  the  Indian  territo- 
ry, were  seized^ upon,  by  the  officers  of  government,  their 
verdict  must  be  for  the  defendant:  which  opinion  and  in- 
struction the  court  refused  to  give  to  the  jury;  but  did  in- 
structs the  jury  that  if  they  should  be  of  opinion,  from  the 
evidence,  that  the  defendant,  as  an  Indian  trader,  did  carry 
ardent  spirits  into  the  Indian  country,  which  were  found 
with  a  part  of  his  goods  therein,  with  the  purpose  of  being 
vended  or  distributed  amongst  the  Indian  tribes,  that  all  the 
goods  of  said  trader  dclsigned  for  sale  under  his  hcense  to 
trade  with  Indian  tribes,  and  seized  in  the  Indian  country, 
whether  all  or  only  a  part  of  them  were  found  with  the 
spirits,  are  forfeited;  and  that  the  seizure  thereof  in  a  terri- 
tory purchased  by  the  United  States  of  the  Indians,  but 
firequented-  and  inhabited  exclusively  by  Indian  tribes,  is 
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li^)  to  wbich  refofal  of  the  court  to  iMtnict  as  requested, 
and  to  the  instnittion  gmD,  the  defendant  by  his  coansel 
excepted,  &c. 

The  case  was  argued  for  the  plaintiffs  in  error  by  Mr  Ogden } 
and  by  Mr  Wirt,  attorney  general,  for  the  United  States. 

Mr  Ogden,  for  the  .plaintiffs,  stated,  that  as  to  the  first  ex- 
ception, no  other  remark  would  be  made  opon  it,,  but  that  if 
the  declarations  of  Davis  were  made  at  the  time  of  the  seixure, 
the- evidence  vi^as  legal;  but  if  at  any  other  time,  the  testi- 
mony was 'irregular. 

On  the  Seconal  exception  he  argued,  that  the  statiite  of  the 
United  States  being  highly  penal  in  its  jprovisions,  should  be 
construed  with  great  strictness.  It  was  incumbent  on.ihe 
government  to  show,  not  only  that  the  spirits  were  carried 
into  .the  Indian  country,  but  thM  the  same  was  done  with  an 
intent  to  sell  them.  The  jury  were- to  judge  of  the  intention ; 
but  this  was  taken  from  them,  by  the  instructions  given  .by 
the  court 

The  power  to  search  must,  only  be  exercised  within  the 
Indian  territory.  The  goods  which  may  be  seixed  must  be 
in  the  territory;  but  the  instruction  given  to  the  jury  is  in 
iu  terms  so  general,  as  to  authorise  a  seixure  of  goods  be- 
longing to  Indian  traders  in  any  part  of  th)B  United  States^ 
He  argued  that  this  was  not  the  sound  interpretation  of  the 
law..  In  support  of  the  third. exception,  he  said  that  the 
act  of  congress  applied  only  to  those  territories,  in  which  the 
Indian  title  had  not  been  extinguished.  Those  were  exclu- 
sively the  Jndian  country.  '<  Indian  country,"  ex  vi  termini, 
means  the  country  beUm^ging  to  ihe  Indians^^  and  it  was  not 
shown  that  the  place  of  seixure  was  of  this  description. 

The  provisions  of  the  law  relative  to  iiceotes  to  trade  with 
the  Indians,  sustain  and  illustrate  this  construction. 

Mr  Wirt,  attorney  general,  considered  the  instructions 
given  by  the  court  right  in  e^^  particular.  A  reference 
to  the  act  of  congress  would  show,  that  it  was  the  Indian 
comtfry,  and  not  the  Indian  (srrttories,  from  which  it  was 
intended  to  exclude  the  sale  of  spiritnous  liquors^  Their 
Vol.  II.— 2  V 
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nle  among  the  ignorai]|t  natiTes  of  the  forest^  led* to  war  and 
btoodahed,  blvH  the  evils  were  the  samey  on  whiche?er  ride 
of  the  Indian  line  they  were  sold. 

Socb  too  is  plainly  the  purpose,  from  the  fangttage  of  the 
act  of  1802.  The  descriptive  words  are  Indian  ^^t&ufdrff^^ 
and  not  '^territory."  The  act  looks  to  all  places  wfiere 
goods  may  be  carried  with  the  intent  to  vend  them  to  the 
ladiaDs,  and  the  penalty  is  restricted  to  soch'oJSences.  -Jt 
ilad  takes  away  the  license  to  tlie  trader. 
:  in  reference  to  the  third  instruction^  he  said*  that  the  ease 
stated  that  the  ardent  spirits  were  mingled  with  the  mer- 
•  ebandisey  which  ii  not  the  language  of  the  law;  the  residue 
of  the .  instructioh  ia  in  accordance  with  the  Jaw.  That  lan- 
guage iir  '<  all  the  goods  ifesi^fiMd  for  sale  under  his  licenae 
to  trade  with  the  Indiahs^'^and''*  which  are  leized  io  the 
Indian  country.''  It  cannot  be  a  question,  whethfer  a  country, 
although  ceded  to  the  United  States,  while  inhabited  by  Itt* 
difeni  iBontinues  an  Indian  country,  within  the  view  of  the 
law.  The  license  granted  to  trade  is  <<  with  the  Indiant,'* 
and  not  in  the  Indian  country. 

Mi  Justice  Washington  delivered  the  opinion  of'  the 
l?ourt. 

This  was  an  information  filed'  in  the  distriet  court  of  In- 
diana, by  the  Utiited  States,  against  sundry  goods  and  mer- 
chandise, seised  as  forfeited  under  the  provisions  of  two 
acts  of  congress,  bearing  date  the  SOth  of  March.  1802,  cb. 
273,  and  the  6th  of  May  1822,  ch.  58,  for  regulating  trade 
i^d  ihtei^course  with  the  Indian  tribes. 

The  information  sets  forth,  in  substance,  that  on  the  24tb 
of  September  1824,  William  H.  Wallace,  a  citixen  of  the 
Onited  States,  and  having  a  license  to  trade  with  Indiaa 
tribes  within  the  territory  of  the  United  States,  did.takeand 
Qarry  into  the  Indian  country  lying  on  the  north  or  west 
«idie  of  the  Tippecanoe  river,  for  the  purpose  of  trading  with 
tne  tribes  of  Indians,  certain  goods,  which  are  particularly 
described,  amongst  which  were  seven  kegs  of  whiskey  and  one 
keg  of  shrub,  for  the  purpose  of  vending  or  distributing  the 
same  among  the  Indian  tribes ;  contrary  to  the  itatute,  &e. 
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'ThM  apon  Mspicion  that  ardent  spiriu  had  been  carried  by 
the  said  Wallace  into  the  said  Indian  country^  for  Uie  pur* 
pose  aforesaid,  the  said  goods,  &c.  were  searched  by  order 
of  an  Indian  agent,  diily  appointed  to,  and  qualified  for  that 
office;; upon  which  search  the  said  kegs  of  whiskey  and 
stinib  were  found  so  carried,  for  ^he  purpose  aforesaid;  and 
were,  together  with- the  said  goods,  &c.  seized  by  the  said 
Indian  agent.  The  information  concludes  with  a  prayert 
that  the  goods  sb  seized  may  be  declared  to  be  forfeited, 
and  to  be  disposed  of  according  to  law. 

To  this  information,  Wallace,  as  attorney  in  fact  for  tbe 
American  Fur  Company,  interposed  a  claim  and  answer, 
whichj  after  protesting  against  the  sufficiency  of  the  infor- 
mation,^ denies,  by  w^bj  of  plea,  that  he  did,  among  the 
gbods,  &c.  in  the  information  mentioned,  carry  into  the 
Indian  country,  lying  on  the  north  or  west  of  the  Tippe- 
canoe river^  seven  kegs  of  whiskey  and  one  of  shrub,  for 
the  purpose  of  trading,-  or  distributing  the  same,  among' the 
Indian  tribes,  as  in  the  information  mentioned. 

The  issue  wa:s  tried  by  a  jury,  who  found  a  verdict  in 
favour  of  the  United  States. 

Upon  the  trial  of  the  cause,  three  bills  of  exceptions,  to 
the  following  effect,  were  taken. 

The  first  is  to  the  opinion  of  the  cotirt,  which  permitted 
the  district  attorney  to  give  in.  evidence  the  conduct  and 
declarations  of  John  Davis,  so  far  as  he  acted  as  the  agent 
of  Wallace,  or  in  conjuiiction  with  him,  in  relation  to  the 
charge  laid  in  the  information,  with  a  view  to  prove  the  pur- 
pose of  the  said  Wallace. 

The  second  bill  states  that,  upon  the  motion.of  the  diy- 
trict  attorney,  the  court  instructed  the  jury,  that  if  they 
sheuld  believe,  from  the  evidence,  that  Wallace,  as  an  In- 
dian trader,  did  carry  ardent  spirits  into  the  Indian  country, 
and  that  the  same  were  found  therein,  among  any  part  of 
his  goods,  it  is  prima  facie.evidence  of  his  having  violated 
the  acts  of  congress,  on  which  this  prosecution  is  founded, 
so  as  to  throw  the  burden  of  proof  upon  the  defendant. 

The  defendant  then  moved  the  court  to  instruct  the  jury, 
that,  uoiesa  they  should  be  of  opinion,  upon  the  evidence. 
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tbtt  the  ardent  spiriu  iqentioned  in  the  infoimattoD  weri 
nHigled  with  the  bales  of  merchandize  at  the  time  of  leiniffey 
and  carried  into  the  Indian  territory,  in  ?iolation  of  the  aet 
of  1802,  and,  whilit  the  said-spirits  and  goods  were  remaio* 
mior  in  the  Indian  territory,  were  seized  by  the  officers  of 
government,  their  ?erdict  should  be  for  the  defendant. 
This  instraction  the  coart  refused  to  gi?e }  and  directed  the 
JQiyi  that  if  they  should  be  of  opinion,  from  the  evidence, 
that  the  defendant,  as  an  Indian  trader,  did  carry  ardeofl 
spirits  into  the  Indian  country,  which  were  found  with  a 
part  of  his  goods  therein,  with' the  purpose  of  bein|^  vended 
ordifttribuled  amongst  Indian  tribes;  all  the  goods  of  the 
said  trader,  designed  for  sale  under  his  license,  and  seised 
ID  the.  Indian  country,  whether  all  or  only  a  partof  theaa 
were  found  with  the  spirits,  are  forfeited;  and  that  the 
seisore  theceof  in  a  territory  purchased  by  the  United  &tatee 
of  the  Indians,  but  frequented  and  inhabited  exclusively  by 
Indian  tribes,  }m  legal.  This  refosal,  and  instruction,  form 
the  subjects  of  thp  third  bill  of  exceptions. 

The  objection  to  the  evidence  of  Davis  is  so  fully  answer- 
ed and  repelled  by  this  Court  in  the  case  of  the  United 
States  v$.  Gooding,  12  Wheat.  468,  that  it  seems  necessary 
only  to  refer  to  that  decision.  That  was  a  criminal  prose- 
cution against  the  owner  of  a  vessel,,  under  the  slave  trade 
act  of  congress;  and  an  objection  was  taken  by  hie  counsel 
to  evidence  of  the  acts  and  declarations  of  the  master  of  the 
vessel,  who  was  proved  to  have  been,  appointed  to  that  office 
by  tho  defendant,  with  an  authority  to  make  the  fitmentafor 
the  vessel. 

The  principle  asserted  in  the  decision  of  that  point,  and 
applied  to  the  case  was,  that  whatever  an  agent  does,  or 
says,  in  reference  to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  authority,  is  dene  or 
said  by  the  principal ;  and  may  -be.  proved,  at  well  in  a  cri- 
minal as  a  civil  case ;  in  like  manner  as  if  the  evidence  ap- 
plied personally  to  the  pripcipaL 

The  opinion  of  the  court  in  the  present  case  is  noteless 
correct,  whether  Davis  was  considered  by  the  jurjr  as  having 
aoted  in  cofifuncf ion^  with  Wallace,  or  strictly  m  his  agent. 
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For  we  bold  the  law  to  be,  that  where  two  or  more  pemooi 
are  aMociiited  together  for  the  same  illegal  purpose,  any  act 
or  declaratioD  of  one  of  the'  parties,  in  reference  to  the  com- 
mon  object,  and  forming  a  part  of  the  res  gesta,  may  be  given 
in  evidence  against  the  others ;  and  this  we  understand,  upon 
a  fair  interpretation  of  the  opinion  before  us,  to  be  the  prin* 
ciple  which  was  communicated  to  the  jurjr. 

The  instruction  to  which  the  second  exception  was  takeuy 
haying  been  passed  over  without  objection  by  (be  counsel  for 
the  plaintiff  in  error,  it  becomes  unnecessary  for  the  Court  to 
notice  it  otherwise  than  to  say  that  it  meets  our  enttrci  ap- 
probation. 

In  order  clearly  to  comprehend  the  subjects  embraced  by 
the  third,  bill  of  exceptions,  it  will  t>e  proper  to  examine 
with  attention  a  few  of  the  sections  of  the  acts  on  which  this 
prosecution  is  founded. 

The  first  commences,  in  the  1st  section,  by  declaring  that 
a  certain  boundary  line,  therein  described  in  general  terms, 
as  established' by  treaty  between  the  United  States  and  va- 
rious Indian  tribes,  shall  be  clearly  ascertained,  and  distincl- 
ly  marked  in  such  places  as  the  President  of  the  United 
States  should  deem  necessary,  and  in  the  manner  he  should 
direct;  with  a  proviso,  that  if  the  boundary  line  between  the 
•aid  Indian  tribes  and  the  United  States  should  at  any  time 
thereafter- be  varied,  by  any  treaty  which  should  he  made 
between  the  said  Indian  tribes  and  the  United  States,,  then 
all  the  provisions  contained  in  that  act  should  be,  construed 
to  apply  to  the  said  line,  so  to  be  varied  in  the  same  muta- 
ner  as  the  said  provisions  apply,  by  force  of  that  act,  to  the 
boundary  line  therein  before  recited. 

The  act  then  proceeds  to  prohibit  citizens  of,  or  residents 
within  the  United  States,  fiom  crossing  oyer  the  said  boun- 
dary line  to  hunt,  dec*  and  inflicta  punishments  of  i arions 
degrees  upon  persons  who  should  be-  convicted  of  certain 
other  acts  of  aggression  within  the. Indian  country.  By  the 
i^th  section,  it  is  made  lawful  fpr  the  military  force  of  the 
United  States  to  apprehend  every  person  who  may  be  found 
in  the  Indian  cousitry,  oner  and  beyond  the  said  boundary 
line)  btlweentbe  United  States  and  the  Indian  tribes,  in  via- 
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latioA  of  any  of  the  proTi^iions  of  tbii  act ;  and  to  conv^ 
them  to  the  civil  authority  of  the  United  States,  in  tome  one 
of  the  three  adjoining  states  or  districtSi  to  be  proceeded 
against  in  due  course  of » law.  We  then  come  to  the  21st 
section  of  this  act,  to  which  the  act  of  the  6  th  of  May  1823 
is  an  amendment ;  which  authorises  the  President  of  the 
United  States  to  take  such  measures^  from  time  to  time,  as 
to  Jiim  might  appear  expedient,  to*  prevent  or  restrain  the 
vaodiiiig  or  distributing.of  spirituous  liquors  among  all  or  any 
of  the  Ihdiaa  tribes; 

The  2d  section  of  the  hitter  act,  in  execution  of  the  power 
vested  in  the  Preside(Dt  of  the  United.  States  by  the  preceding 
31st  section,  authorises  him  to  direct  Indian  agimts,  goter- 
DOTs  of  territories,  acting  as  superintendants  of  Indiahaffain, 
and- military  officers ;  to  cause  the  stores  and  packages  of 
goods  of  all  traders  to  be  searched,  upon  suspicion  or  infor- 
mation that  ardent  spirits  are  carried  into  the  Indian  coon- 
triea  by  the  said  traders,  in  violation  of  the  aforesaid  31«l 
section;  and  declares,  that  if  any  ardent  spirits  should  be  so 
found,  all  the  goods  of  the  particular  trader  should  be  for- 
feited, one  half  to  the  use  of  the  informer,  the  other  ta  the 
use  of  the  government ;  and  that  his  license  should  be  can- 
celled, and  his  bond  put  in  suit. 

l*he  difference  between  the  instruction  asked  for  by  tho 
defendant's  counsel,  which  the  court  refused  to  give,  and  that 
which  was  given  in  the  first  part  of  this  exception,  consists 
in  this ;  that  the  former  would  aeem  to  insist,  (for  this  branch 
of  the  exception  is  very  ambiguously  expressed,  and  is  oil 
that  ground  objectionable),  that  to  produce  a  forfeiture  df 
the  trader's  goods,  the  ardent  spirits  must  be  found  mingled 
with  the  bales  of  goods  at  the.  time  of*  seizure  in  the  Indian 
country;  and  that  no  part  of  the  goods  but  that  with  Which 
the  spirits  were  found  so  mingled,  were  liable  to  seizure. 
It  is  very  apparent  from  the  manner  in  which  the  instruction 
which  was  given  is  expressed,  that  that  asked  for  by  the  de- 
fendant's counsel  was  understood  by  the  court  belo^  aa  ^f» 
have  interpretied  it. 

But  the  instruction  which  was  given  asserts  the  law  to  be, 
that  if  the  ardent  spirits  were  found  u>Uh  a  part  only  of  the 
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goods  carried  into  the  Indian  country,  for  the  illegal  parpoae 
stated  in  the  informati6n ;  allihe  goods  of  such  trader  de- 
signed for  sale  under  his  license,  and  seised  in  the  Indiaa 
country,  were  liable  to  forfeiture* 

This  construction  of  the  acts  of  congress  which  have  been 
referred  to,  is,  in  the  judgment  of  this  Court,  well  warralited 
by  the  words,  of  those  acts;  as  well  as  by  the  obvious  policy 
which  dictated  them.  The  expressions  ^  all  the  goods  of 
the  said  traders"  in  the  2d  section  of,  the  last  act»  although 
general  enough,  if  they  stood  alonc^,  unexplained  by  the 
context,  to  edtbrace  all  the  goods  belonging  to  the  trader 
wherever  tlie^  might  be  found ;  are  clearly  restrained  by^the 
provision  which  imnfiediatQly  precedes  them,  so  as  to  mean  . 
those  goods  only  which  might  be  foupd  in  company^  though 
not  in  contact  with  the  interdicted  article. 

The  notion  that  those  goods  alone  are  liable  to  seizure 
and  forfeiture,  amongst  which  the  ardent  spirits  are  found 
mingled,  can  receive  no  countenance  from  any  fair  construc- 
tion of  this  section.  That  which  is  contended  for  would 
enable  the  trader,  by  the  most  simple  cohtrivance,  to  pi^tect 
the  whole  of  his  other  goods  from  forfeiture.  To  effect  this, 
he  would  only  have  to  keep  the  spirit^  separate  from  his 
other  goods  during  their  transportation,  to,  and  after  their 
arrival  in  the  Indian  country,  so  as  not  to  contaminate' those 
goods  by  placing  them  in  immediate  contact  with  the  offend- 
ing article.  A  construction  which  would  sanction  so  glaring 
an  evasion  of  the  whole  policy  of  the.  law,  ought  in  no  case 
to  be  adopted,  unless  the  natural  meaning  of  the  words  of 
the  act  require  it.  £ven  penal  laws,  which,  it  is  said,  should 
be  strictly  construed,  ought  not  tp  be  construed  so  strictly  as 
to  defeat  the  obvious  intention  of  the  legislature;.  This  was. 
lud  down  as  a  rule  by  this  Court,  In  the  case  of  the  United 
States  V9.  Wiltberger,  5  B^at.  56. 

We  are,  therefore,  of  opinion,  that  the  instruction  asked 
for  by  the  defendant's  counsel  was  properly  refused,  aad  that 
that  which  was  given/so  far  as  it  has  been  examined,  is  un- 
exceptionable. 

The  latter  part  of  this  instruction  remains  now  to  be  con* 
sidered.     After  stating  to  the  jury,  that  if  they  should  be  of 
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i^inioDy  that  the  defendant,  as  an  Indian  trader,  did  carry 
ardent  spirits  into  the  Indian  country,  which  Were  found 
with  a  part  of  his  goods  therein,  with  the  purpose  of  being 
vended  or  distributed  amongst  Indian  tribes ;  all  the  goods  of 
the  said  trader  designed  for  sale  under  his  license,  and  aeiz* 
ed  in  the  Indian  country,  were  forfeited;  the  instruction 
proceeds  as  follows ;  '<  and  that  the  seizure  thereof,  in  a  ter- 
ritory .purchased  by  the  United  States  of  the  Indians,  but 
frequented  and  inhabited  exclusively  by  Indian  tribes,  is  le- 
gal.'* 

We  have  found  no  little  difficulty  in  understanding  the 
real  meaning  of  the  court,  from  the  language  in  whict^lhis 
latter  proposition  is  expressed ;  whether  it  was  intended  to 
state,  that  after  the  goods  with  the  ardent  spirits  had  been 
carried  into  the  Indian  country  with  the  unlawful  purpose, 
they  might  be  seized  in  a  country  purchased  of  tli^  Indians 
by  the  United  States,  under  the  circumstances  referred  to ; 
or  that  being  carried  into  this  latter  district  of  country,  and 
there  seized,  such  seizure,  woiitd  be  legal. 

We  rather  incline  to  the  opinion  that  the  latter  interpre- 
tation was  the  one  intended  by  the  court,  and  that  that  part 
of  the  sentence  was  merely  added  as  explanatory  of  the  terms 
Indian  country,  which  had  previously  been  used.  For  if  it 
was  merely  meapt  to  affirm,  that,  after  the  forfeiture  had  at- 
tached in  the  Indian  country,  the  goods  might  be  seized  any 
where  out  of  that  country ;  no  reason  is  perceived  why  the 
place  of  seizure  should  be  confined  to  a  territory  purchased 
by  ^he  United  States  of  the  Indians,  and  inhabited  exclusive- 
ly by  them,  rather  than  to  a  territory  not  so  purchased  and 
inhabited.  Besides,  the  proposition  asserted  in  the  preced- 
ing part  of  the  instruction,  being,  that  ardent  spirits  carried 
into  the  Indian  country,  with  the  unlawful  purpose,  and 
found  with  a  part  of  the  trader's  goods,  mnd  seized  in  the  In-' 
dian  country ,  subjected  all  his  goods  found  with  spirits  to 
forfeityre ;  it  would  seem  something  like  a  contradiction,  to 
lay  it  down  as  a  distinct  proposition,  that  the  seilEure  spoken 
of  might  be  made  out  of  the  Indian  territory.  As  explana- 
tory of  the  expressions  before  noticed,  it  was  entirely  appro- 
priate. 
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If  we  have  rightly  interpreted  this  part  ofitbe^^ractSsn^ 
we  feel  DO  hesitation  io  saying,  that  we  cannot  accede  to 
the  correctness  Of  the  instruction  thus  qualified  f  since  it 
would  subject  to  seizure  and  forfeiture,  all  the  goods  of  the 
trader  carried  into  a  country,  not  only  belonging  to  the 
United  States,  but  lying  without  the  boundaries  of  the  In- 
diiUi  country,  as  they  are  described  by  the  1st  sectioii  of  the 
act. of  1603;  to  which*  all  the  provisions  contained  in  that 
aet,  and  consequently,  those  contained  in  the  emendatory 
act  of  1822,  are  by  that  section  ezpfessly  confined.  If  the 
country  referred  to  in  this  instruction  was  purchased  of  the 
Indians  subsequent  to  the  30th  of  March  1802,  so  as  that  the 
boundary  line  thereby  became  yaried.;  then  the  abo?e  sec- 
tion declares  that  all  the  provisions  of  that  act,  shall  be  con- 
strued to  ftpply  to  the  boundary  line  so  to  be  varied,  in  the 
same  tnanner  as  they  apply  by  force  of  that  aet  io  the  boun- 
dary line  therein  recited. 

If  w^  misunderstand  the  meaning  of  this  instruction,  it  is 
so  probable  that  it  might  have  been  misunderstood  by  the 
jury,  that  justice  demands  a  re-trial  of  the  cause. 

The  judgment  of  the  court  below  is  to  be  reversed,  and 
the  cause  remanded  to  that  court,  with  instruction  to  award 
a  venire  de  novo. 


This  cause  came  on  to  be  heard  on  a*  transcript'of  the  re- 
cord fi*om  the  district  conrt  of  the  United  States  for  the  dis- 
trict of  Indiana,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  considered,  ordered,  and  adjudged  by  this 
Court,  that  the  judgment  of  the  said  district  court  in  this 
cause  be,  and  the  same  is  hereby  reversed  and  annulled,  and 
tnat  the  cause  be,  and  the  same  is  hereby  remanded  to  the 
said  district  court,  with  directions  to  award  a  venire  facias 
de  novo. 


Vol.  f  ( 
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John  DjiNOBiDeE,  Appbllaxtt  «#•  Mabtha  WASHnreToy's  Ezxtf^ 
irroHft,  Apfsxx?»8. 

r%S»[  The  teitatrti  directed  that  the  interest  of  certain  fiinai  ahoold  be  uppfied  "  to 
the  proper  education*'  of  certain  peconi  her  nephewa,  **  fo  that  ihetf  may  be 
ieveraUyftUed  and  aeccmpH$hed  in  9omt  tutful  tra^t  ;'*  and  gave  to  each  of 
them  <*  who  diould  live  lo  finiah  hia  eddcation  or  reach  the  age  of  twenty-one 
yeara  of  age,  one  hundred  pounds  to  aet  fiim  up  in  hia  trade."  She  alio  gave 
the  whole  of  her  estates  of  ^very  deaeriptien,  te^be  equally  divided  araoOg 
eertaio  peraona,  who  should  be  living  when  the  iotereat  applicable  to  the  edu- 
cation oi.ber  nephewa  ahoold  cease  to  be  required,  they  being  aome  of  the 
pSfMina  among  whqiii  the  same  was  to  be  divldecl ;  and  she  directed  that  ap 
long  as  any  one  of  the  three  aephewa  who  should  live,  had  not  finbhad  his 
education,  or  arrived  at  the  age  of  twenty- on»  y^Kh^  the  diviaion  of  the  pro- 
perty so  deviaed  and  given,  should  be  daferred,  and  no  longer, 

A  bin  waa  filed,  by  the  appellant,  one  of  the  nephews  of  the  testatrix,  charging  that 
4be  ezectttora  had  not  paid  the  several  sums  jf  money  bequeathed  to  him,  and 
praying  that  they  may  be  decreed  to  pay  the  aame.  No  other  persons  were 
made  partiee  to  the  proceeding  but  the  executors ;  and  after  a  re|^rt  of  the 
master,  the  cauae  came  on  to  a  bearing,  and  the  circuit  court  dismissed  the  bill 
for  want  of  proper  parties.  The  defendants  at  the  argument  insisted  that  not 
only  the  two  nephews,  whose  education  was  provided  for  by  the  testatri«t 
should  have  been  made  parties,  but  also  all  the'  residuary  legateea. 

80  far  as  the  hill  sought  to  obtain  such  a  portion  of  the  fimd  as  was  by  a  fidr  eon- 
sliuetlOB  of  the  will  applicable  to  the  educat  ion  of  the  nephews  of  the  testatrix , 
they  alone  were  required  tabe  partiea,  and  the  court  reversed  the  decree  of  t^ 
circuit  court  which  dismissed  the  bHl,  for  (he  purpose  of  enabling  the  com- 
plainant to  make  the  other  two  nephews  of  the*  testatiiz  parties. 

The  Court  did  not  consider  it  necessaiy  to  maki)  the  residuary  legatee's  parties. 
In  I  proceeding  the  sole  object  of  which  was  to  aseertafai  and  distribute,  among 
the  nephews  of  the  testetiix.  the  amount  to  which  they  were  «ntitMf  for  tte 
expenses  of  education.  The  residuary  legatees  have  undoubtedly  an  interest 
in  redudog  every  demand  on  the  estate.  Whatever  remains,  ^nks  into  the  re- 
lidimm ;  and  that  residuum  is  diminished  as  well  1^  the  ^lalma  of  creditors  and 
specific  legatees,  as  by  this.  In  all  such  cases  the  ezecutors  represent  the  0^- 
siduary  legatees,  and  guard  their  intereats.  It  iaa  pan  of  that  duty  which  re- 
quiiea  them  to  protect  the  interests  of  the  estate.  In  such  suits,  the  residuaiy 
legatees  are  never  made  parties.  To  require  it  would  be  an  intolerable  burden 
on  those  who  have  claims  on  an  estate  in  the  hands  of  executors.    [8T7] 

The  Court  do  not  think  that  in  ascertaining  the  amount  applicable  to  the  educa^ 
tion  of  the  appellant,  one  of  the  learned  prefeaaiona  may  be  taken  aa  the  stand- 
ard. With  aa  much  propriety  as  the  trade  or  art  of  a  mechanic.  The  disHne- 
tion  between  a  profession  and  a  trade  is  well  understood ;  and  they  are  seldom, 
if  ever,  confounded  with  eaeh  other  in  ordinary  languago.  If  the  testatrix  had 
contemplated  what  in  the  common  intercourse  of  society  is  denominated  a 
profession ;  she  would  scarcely  have  used  a  term,  which  Ir  generally  received 
as  denoting  a  mechanical  art. 
But  the  bequeat  is  not  confined  to  the  expenae  of  acquiring  the  trade,  so  as.  to 
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bt  eatblad  to  «xeiclM  It  in  the  commonway.  The  testatrix  lotendM  raeli  to 
•ducatioii  u  would  fit  her  felatiooi  to  hold  a  dittiogulfhed  place  In  that  line 
of  Me  in  which  abe  designed  them  to  move.  iThe  snm  allowed  for  the  object 
oo^t  to  be  Bbeial,  such  as  would  accompttsh  lt»  If  the  fond  from  which  It 
was  to  be  drawn  woold  pennit  It.    [S77] 

APPEAL  from  the  circuit  court  of  the  county  of  Alex- 
andria, Id  the  district  of  Columbia. 

In  the  circuit  court,  the  appellant  filed  his  bill  against 
George  W.  Cqrtis  and  Thomas  Peter,  as  executors  of  Mrs 
Martha  Washington,  late  of  Mount  Vernon ;  claiming  the  pay- 
meniof  a  sum  of  money  due  to  him,  under  the  bequests 
in  the  will  of  the  testatrix,  for  the  expenses  of  his  educa- 
tion ;  and  also  for  a  distributive  share  of  the  residuaiy  estate 
<^  the  deceased,  in  tbe  hands  of  the  executors,  acting  as 
trustees  under  the  will.  The  facts  of  the  case  are  stated  at 
large  in  the  qpicibn  of  the  court. 

The  circuit  court  dismissed  the  bill  for  want  of  parties ; 
a|id  the  ease  was  argued  in  this  Court  for  the  appellant  by 
Mr  Swann  and  Mr  Lear;  and  by  Mr  Taylor  for  the  app^Uees. 

For  the  appellant,  it  was  contended ;  that  the  circuit 
court*  erred  'vat  dismissing  the  bill,  and  that  this  Court 
should  correct  the -decree,  and  direct  thd  payment  of  so 
much  of  the  fond  in  the  hadds  of  the  executors  and  trusteor,^ 
-as  by  the  terms  of  the  will  was  to  be  appropriated  to  tne 
education  of  the  appellant. 

The  counsel  for  the'appeliant  admitted)  tbat  the  general 
rule  in  chancery  is,  that  all  who  are  interested  in  the  de- 
cree shall  be  made  parties  to  the  proceedings ;  but  the  rule 
is  not  withctat  exceptions;  and  it  does  not  prevail  wb^e 
parties  ^catonot  be  found,  and  where  great  inconvenience 
would  result  from  its  application.  Cited  2  Mason^  Rep.  189. 

'Neither  creditors  or  legatees  are  required  to  be  partiesi 
unless  where  one  or  more  residuary  legatees  sue. 

But  if  all  the  parties  interested  under  the  will  should  have 
been  absolutely,  or  eonstruciively. before  'the  court,  still  it 
was  error  in  the  circuit /court  to  diiimiss  the  bill.  The 
proper'<course  was  for  the  defendants  below  to  enter  a  de- 
murrer.   PraeUeal  RegUter,  361;    16  Fes.  821.  32d;  4 
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Muhfofd^  485.  If  the  court  could  have  dtsimssed  the  bill| 
because  all  the  residuary  legatees  were  not  patties^  yet  in 
this  case  the  complainant  below  sought  to  obtain  H  specific 
legacy,  that  sum  to  which  he  was  entitled  for  hik  education; 
and  as  to  this  part  of  the  bill  the  dismissal  was  error.  2  Chan- 
eery  Ca9ea,  124 ;  3  Johns.  Chan.  Rep.  555 ;  Finch.  243. 

A  sound  construction  of  the  will  does  not  confine  the 
education  of  those  who  were  the  objects  of  the  bequest  to 
preparation  for  a  "  trade."  The  appellant  had  obtained  an 
education  for  the  law,  which  he  afterwards  studied,  and  by 
no  interpretation  could  it  be  claimed  to  restrict  the  Expenses 
of  his  instruction  to  the  acquisition  of  such  knowledge  as 
was  necessary  for  a  mechanic  art.  The  words  of  the  wijl 
are  to  receive  a  liberal  construction,  and  to  be  so  applied  as 
will  fully  execute  the  generous  purposes  of  the  testatrix. 
"  Tride"  is  "business,"  and  not  a  "  manual,"  or  *»  ine- 
cbanic"  employment.  To  the  profitable  use  of  every  business 
knowledge  is  necessary ;  and  in  the  United  States  men  are 
called  to  the  highest  stations  from  every  occupation.  To 
limft  the  education  of  the  appellant  only  to  a  preparation 
for  a  mechanical  employment,  was  contrary  to  those  prin- 
ciples which  should  have  been  applied,  taking  into  consi- 
deration the  situation  and  relations  of  the  testatrix,  and  of 
the  appellant 

Upon  general  principles,  the  appellant  is  entitled  to  the 
proportion  of  the  fund  claimed  by  him.  Although  it  was 
not  expended  in  his  education,  it  is  nevertheless  his.  Cited, 
5  Ves.  461.     1  Swanston^  35. 

This  Court  has  all  the  facts  before  them,  upon  which  a 
decree  may  be  made,  and  it  may  determine  what  sum  out  of 
the  fund  appropriated  for  the  education  of  the  nephew  of 
the  testatrix.  As  it  would  not  have  been  necessary  to  bring 
all  the  parties  before  the  court,  if  a  claim  had  been  preferred 
while  the  education  of  the  appellant  was  going  on,  it  is  not ' 
essential  that  this  should  now  be  done.  What  is  a  rea- 
sonable and  proper  sum  to  be  paid  to  the  appellant,  depends 
on  no  other  circumstances  but  those  with  which  he  is  ex- 
clusively connected. 
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Mr  Taylor,  for  the  appellees,  stated  that  the  executors  of 
the  testatrix  ha^d  instructed  him  to  offer  to  restore  the  bill  to 
the  circuit  court,  if  the  appellant  would  there  make  all  the 
legatees,  the  residuary  legatees  included,  parties.  The  ex- 
ecutors are  trustees  bound  to  protect  the  fund  for  all  who 
are  interested  in  it.  If  this  Court  shall  decide  that  they  can 
make  a  final  decree,  and  shall  do  so,  it  will  be  entirely  satis- 
fitctory  to  the  appellees.  The  residuary  legatees  are  inte- 
rested in  the  whole  of  the  funds  in  the  hands  of  the  execu- 
tors. If  the  expenses  of  the  education  of  the  appellant,  and 
of  Bartholomew  and  Samuel  Henley  are  limited  according 
to  the  construction  of  the  will  assumed  by  the  executors, 
that  fund,  for  all,  is  inh^reased. 

The  rule  is  settled,  that  when  an  interest  can  be  shown  to 
be  in  a  party  not  before  the  court,  he  must  be  brought  in; 
unless  special  circumstances  authorise  an  exception  to  this 
rule.     1  Ves.  Jun.  311.     8  Wheaton,  451.    2  Atk.  510. 

Were  not  the  Henleys  interested  in  this  proceeding) 
This  is  not  a  specific  legacy.  The  fund  is  to  be  raised  out 
of  the  residuary  estate,  and  thus  all  interested  in  the  resi- 
duum ought  to  be  parties.  No  legacy  is  specific,  unless  it 
18  clearly  so,  and  the  amount  of  it  not  dependant  on  an  ac- 
c6uDt.    4  Vea.  573.    2  Mad.  8,  9. 

By  a  fair  construction  of  the  will,  the  residuary  legatees 
were  interested  in  the  sum  to  be  appropriated  to  the  educa- 
tion of  the  appell^t,  and  B.and  S.  Henley;  who  were  to  be 
educated  for  a  tradtj  not  a  prqfeaaian;  as,  if  ti^ose  expenses 
were  less  than  the  dividends- on  the  stock,  the  residuary  fund 
would  be  increased.  It  was  therefore  proper,  that  all  those 
thus  interested  should  be  before  the  circuit  court. 

Want  of  parties  may  be  objected  to  at  the  hearing, .  This 
point  came  before  the  court  of  appeals  of  Virginia,  and  waji 
so  decided  in  tiie  case  of  Clark  v8.  Long,  4  RanddlVB  Rep. 
451. 

The  court  may  dismiss  the  proceedings  for  want  of -par- 
ties, or  order  parties  to  be  made,  1  P.  fViUiamSj  428. 

Mt  Chief  Justice  Marshill  delivered  the  opinion  of  the 
Court. 
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This  soil  was  brought  bjr  the  plaijatiff,  against  the  defen- 
dants, the  acting  executors  of  Mrs  Martha  Washington,  late 
of  Moniit  Vernon,  toi  obtain  payment  of  legacies  bequeathed 
to  him  in  her  last  will. 

The  testatrix,  after  ieveraT  devises  and  bequests,  devised 
as  follows :  <<  Item,  it  is  my  will  and  desire,  that  all  the  rest 
and  residue  of  my  estate,  of  whatever  kind  and  description, 
ndt  herein  specifically  devised  or  bequeathed,  shall  be  jold 
by  the  executors  of  t^is  my  last  will,  for  ready  nioney,  as 
soon  after  my  decease  as  ihe  sanie  can  be  done,  and  that  the  ^ 
proceeds  thereof,  together  with  all  the  money  in  the  heuiie, 
and  th^  debts  due  to  pie,  (the  debts  due  from  me  and  thb 
legacies  bequeathed  being  first  satisfied)  shall  be  invested 
by  my  executors  in  eight  per  cent,  stock  of  the  fund^  of  the 
United  States,. add  shall  stand  on  the  books  in  the  name  of 
my  executonr,  in.  their  character  of  Executors  of  my  will;  and 
it  is  my  desire  that  ihe  interest  thereof  shall  be  applied  tck 
the  proper  education  of  Bartholomew  Henley,  ind  SaqAue) 
Henley,  the  two  youngest  sons  of  my  sister  Henley,  and  also 
to  the  education  of  Joh^  Dandridge^  son  of  my  deceased 
niephew  Jobh  Dandridge,so  that  they  may  be  severally  fitted 
and  accomplished  in  some  useful  trade;  and  tp each /df- them 
who  shall  have  lived  to  finish  bis  education,  or  to  reach  the 
age  of  twentyH>ne  years,  I  give  and  bequeath  one  hundred 
pounds  to  set  him  up  in  his  trade. 

\^*  Item,  my  debts  and  legacies  being  piudi  and  the  educa- 
tion of  Bartholomew  Henley,  Samuel  Henley,  and  John 
Dandridge  aforesaid  beiiig  completed^  or  they  being  mil 
dead  before  the  completion  thereof^it  is  my  will  and  desire, 
that  all  my  estates  and  interests,  in  whatever  form  existing, 
whether  in  money,  funded  stock,  or  any  other  species  of  prp^ 
perty,  shall  be  equally  divided  among  all  the  persons  herein- 
after mentioned,  who  shall  be  living  at  the  time  that  the  in- 
terest of  the  funded  stpck  shall  cease  to  be  applicable,  in 
pursuance  of  my  will  herein  before  ex]Nressed,  to  the  educa- 
tion of  my  nephews,  Barthblpmew  Henley,  Samuel  Henley^, 
and  John  Dandridge ;  namely,  among  Anna  Maria  Washiiig- 
ton,  daughter  of  my  ^iece,  and  John  Dandridge,  son  of  my 
nephew,  and  all  my  great  grandchildren  living  at  the  time 
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that  the  interest  of  the.  said  fttnded  stoek  shall  jcease  to  be 
applicable  to  the  isducation  of  the  said  fi*.HeDleyiS*  Hen- 
ley, and  John  Dandridge ;  and  the  saine  shall  cease  to  be  so 
applied  when  all  of  thein  shall  die  before  they  arrive  to  the 
age  of  tweoty-one  years,  or  those  living  shall  have  fiuisbed 
their  education^  or  arrived  iat  the  age  of  twenty-one  yeara^; 
and  so  long  as  any  one  of  the  three  lives,  who  has  not  finished 
his  education  or  arrived  to  the  age  of  twenty-one  years,  the 
division  of  the  said  residdum  is  to  be  deferred,  and  no  long^;^ 

The  bill  charges  that  the  eiecutocs  have  not  paid  the  s» 
vera!  samd  of  money  bequeathed  to  him  by  their  testatrix^ 
and  prays  that  tliey  may  be  decreed  to  pay  thQ  same  with 
interest 

The  process  was  executed  on  one  of  the  executors  only. 
He  failed  to  answer,  and  the  bill  as  to  him  was  taken  for 
confessed,'  and  the  court  ordered  the  master  commitvioner 
to  ascertain  tfie  period  when  the  complainant  attained  his 
age  of  twenty-one  years^  and  what  would  have  been  a. com- 
petent sUm  for  his  education^  uccoi'di&g  to  the  true  inteqt 
and  meaning  of  the  last  will  of  Martha  Washington,  and 
paahe  report  to  the  eourt.  At  a  sobspquent  term  the  defen- 
dants were  ordered  to  aettle  their  accounts  before  the  com- 
missioner. The  defendant,  Thomas  Peter^  afterwards  ap- 
peared, and  filed  his  answer,  in  wbi^h  he  admits  the  last  will 
of  Martha  Washington  deceased,  and  that- bia  co-defendant 
and  himself  alone  have  qualified  as  executoca.  thereof.  He 
says  that  they  have  paid  the  legacy  of  one, hundred  pounds, 
and  advanced  a  considerable  sum  of  money  to  the  guardian 
of  B.  Henley,  3.  Henley,  and  the  complainant,  to  fit  them, 
for  some  usefiil  trade.  He  also,  alleges  that  the  executora 
have  been  prevented  from  dividing  the  residuum,  by  the  ua- 
reasonablen*eas  of  the  demand  made  by  the  complainant* 

The  master's  report  thows  that  the  complainant  attained 
hia  age  of  twenty-one  years  on  the  21st  day  of  November 
1817;  that' the  defendants  were  on  that  day  indebted  to  thp 
estate  for  principal,  the  sum  of  f  7282.30,  and  for  interest 
accruing  thereon  and  remaining  in  their  hands,  tlie  sum  of 
#384&.  1 L  That  they  had  paid  the  Jegacy  of  100  pounds,  and 
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had  advanced  ta  the  guardian  of  the  complainant  for  his 
education  the  sum  of  $166.67. 

The  cause  came  on  to  be  heard  in  April  1827,  when  the 
Mil  wad  diamissed  for  want  of  proper  parties^ 

At  the  argument,  the  counsel  for  the  defendants  have  in^ 
sisted  that  not  only  Bartholomew  and  Samuel  Henley,  but 
ail  the  residuary  legatees  should  have  been  made  parties. 

This  Court  is  dearly  of  opinion  that  tho  two  jHenleys 
wbo  participated  with  the  complainant  in  the  fund  ap- 
plicable to  their  education,  ought  to  have  been  parties  to  a 
suit  which  askf  the  distribution  of  that  fund.  This  would 
be  admitted  if  the  whole  ^was  distributable  among  them. 
But  the  Court  thinks  it  also  proper,  though  a  different  conr 
struction  should  be  put  on  the  will.  The  fond  is  not  so  large 
that  the  claims  of  each,  while  all  were  uiider  age,  might  be 
satisfied  without  taking  into  view  the  claims  of  the  mher 
two.  In  determining  hoW  much  ought  to  have  been  applied 
to  the  education  of  tfre  complainant,  the  Court  would,  find 
it  necessary  to  take  into  corfstderajtion  the  amount  of  the 
furid  and  the  reUtive  situation  of  all  the  persons  entitled  to 
it.  They  ought  to  have  beep  parties  to  a  suit  in  which  their 
interests  were  involved. 

The  question  whether  the  whole  interest  accruing  on  the 
residuum  bught  to  be  divided  among  tlielegatees^  to  whose 
education  it  was  applicable,  or  only  so  much  thereof  as  was 
necessary  for  the  purpose  for  which  it  was  given,  has  been 
earnestly  discussed  at  the. bar.  In  considering  thia  question, 
as  in  all  others  depending  on  wills,  the  intention  of  the  tes- 
tatrix is  to  be  collected  from  the  will,  and.  froni,  the  circum* 
litances  under  which  it  was  made.  In  this  case  the  testatrix 
does  not  appear  to  hate  intended  a  pecuniary  donation  to 
the  parties  in  the  particular  bequest  under  consideration. 
Her  intention  iif  that  respect  was  effected  by  the  gifts  of 
100  pounds  to  ea^b,  to  set  him  up  in  his  trade.  This  bequest 
seems  to  have  been  made  not  with  a  view  of  adding  to  their 
private  fortunes,  but  with  a  view  to  their  education  and  pre- 
paration fur  that  particular  business  whicb  they  were  after- 
wards to  pursue.    They  are  not  therefore  entitled  to  the 
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whole  land,  whatever  may  be  its  amQunt,  but  to  so  much  of 
it  as  is  required  for  the  object  it  is  to  accomplish. 

In  ascertaining  the  amount  which  is  so  applicable,  the 
plaintiffs  contend  that  one  of  the  learned  professions  may 
be  taken  as  the  standard,  with  as  much  propriety  as  the  trade 
or  art  of  a  mechanic.  The  Court  does  not  think  so.  The 
distinction  between  a  profession  and  a  trade  is. well  under- 
stood; and  they  are  seldom,  if  ever,  confounded  with  each 
other  in  ordinary  language.  If  the  testatrix  had  contem- 
plated what  in  the<Sommon  intercourse  of  society  is  denomi- 
nated a  profession,  she  would  scarcely  have  use^  a  term 
which  is  generally  received  nM  denoting  one  of  the  mecha- 
nical arts. 

But  we  do  not  think  the  bequest  is  confined  to  the  er- 
pense  of  acquiring  the  trade,  so  as  to  be  enabled  to  exercise 
it  in  the  common  way.  Such  does  not  appear  to  have  been 
the  intent  of  the  testatrix.  Her  bounty  is  extended  to  the 
proper  education  of  three  relatives,  so  that  they  may  be  se- 
verally fitted  and  accomplished  in  some  useful  trade.  Their 
education  is  a  primary  object,  as  well  as  their  acquisition  of 
of  the  trade;  and  when  we  consider  the  situation  and  char- 
acter of  the  parties)  and  the  language  of  the  will,  we  cannot 
doubt  that  the  testatrix  intended  such  an  education  as  would 
fit  her  relatives  to  hold  a  distinguished  place  In  that  libe  of 
life  in  which  she  designed  them  to  move.  The  sum  allowed 
for  the  object  ought  to  be  liberal,  such  as  would  accomplish 
it,  if  the  fund  from  which  it  was  to  be  drawn  would  admit 
of  it. 

In  a  suit  for  the  distribution  of  this  fund  ^e  do  not  think 
the ,  residuary  legatees  necessary  parties.  They  have  un- 
doubtedly an  interest  in  reducing  the  sum  to  be  allowed  out 
of  it  to  the  complainant,  but  they  have  the  same  interest  in 
reducing  every  demand  on  the  estate.  Whatever  remains 
sinks  into  the  residuum,  and  that  residuum  is  diminished  a» 
well  by  the  claims  of  creditors  and  specific  legatees  as  by 
this.  In  all  such  cases'the  executors  represent  the  residuary 
legatees,  and  guard  their  interests.  It  is  a  part  of  that  duty 
which  requires  them  to  protect  the  interests  of  the  estate. 
Vol.  II.— 2  X 
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In  sach  suite  the  residuary  legatees  are  never  made  pariiea. 
To  require  it  would  be  an  intolerable  burthen  on  thofw»  who 
have  claims  on  an  estate  in  the  bands  of  executors. 

We  do  not  think  4hat  the  bitl  ought  to  have  beea  dis- 
missed for  want  of  proper  parties,  .unless  the  complainant 
refused  to  make  such  as  were  really  necessary;  and  then  it 
might  have  been  dismissed  without  prejudice. 

The  circuit  court  can  make  no  decree  for  the  distribution 
of  the  residuum,  unless  all.  those  entitled  (o  distribution,  are 
brought  before  the  court ;.  but  it  may  grant  all  other  relief 
to  which  t))e  complainant  may  be  entitled,  on  making  Bar- 
tholomew and  Samuel  Henley  parties. 

This  Court  is  of  opinion,  that  the  decree  of  the  circuit 
court,  dismissing  the  complainant's  bill,  ought  to  be  re- 
versed, Imd  the*  cause  remanded  to  the  said  circuit  court, 
with  leave  to  the  plaintiff  to  make  new  parties ;  after  which 
the  cause  ought  to  be  referred  to  the  master,  with  instruc- 
tions to  compute;  the  several  sums  which.ought  to  be  allpwed 
out  of  the  fund  applicable  to  the  education  of  Bartholomew 
Qenley,  Samuel  Henli^y  and  John  Dandridge,  in  conformity 
with  the  will  of  Mra  Martha  Washington  deceased ;  on 
which  sqms  interest  ought  to  be  allowed ;  and  also  to  com-* 
pute  the  sum  to  which  the  plaintiff  may  be  entitled*  ^  o<>^ 
of  the  residuary  legateiSs  of  the  said  Martha  Washington 
deceased;  pre  .ded  the  other  residuary  legatees  be  brought 
before  the  Court  as  |iarties;  on  failure  to  do  which,  the 
plaintiff's  bih  is  to  be  dismissed,  so  far  as  it  claims  a  part 
of  the  residuary  estate,  without  prejudice. 


This  cause  came  on  to  be  beard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  an^  for  the  county  of  Alex- 
andria, and  was  argued  .by  counsel;  on  consideration 
whereof,  this  Court  is  of  opinion,  that  the  circuit  court  erred 
in  dismissing  the  plaintiff's  bill  for  want  of  proper  parties, 
and  that  the  said  decree  ought  to  )>e  reversed.  Whereupon 
it  is  ordered  and  decreed!  by  this  Court,  that  the  decree  of  the 
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said  cirbciit  court  in  this  cause  be,  and  the  same  is  hereby 
reversed ;  and  this  Coiirt  doth  further  order  that  the  said . 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  cir- 
cuit court,  with  directions  to  give  leave  to  the  plaintiff  to 
make  new  parties,  that  the  proper  accounts  may  be  taken 
in  orde^  to  a  filial  decree;  in  which  decree,  the  plaintiff 
ought  to  be  allowed  interest  oo'the  sum^due  to  him  for  his 
education  out  of  the  money  applicable  to  that  object* 
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John  f.  S^ttbblbb,  Pl^xntipp  itt  kxbor  iw.  Eluabeth  Mat- 
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8.  and  M.  held  hod  in  Luserae  county,  PenmylTania,  in  common,  under  t  Con- 
necttcat  tide.  A  division  of  the  land  waa  made  between  them,  and  S.  beeame 
the  tfioant  of  M.  of  his  part  of  the  land  thus  set  off  in  severalty,  under  a  lease, 
fo  be  terminated  on  a  notice  of^ne  year.  8.  afterwards  obtained  a  Pennsyl- 
vania title  to  the  land  leased  to  him  by  M.  and  on  a  trial  in  an  ejectmeAC  for 
Ac  land,  brought  by  M  against  S.,  the  court  of  common  pleas  of  Bradford 
county,  Pennsylvania,  held  that  S.  having  held  the  land  as  tenant  of  M.,  could 
not  set  up  a  title  against  his  landlord.  Upon  a  writ  of  error  to  the  supreme 
court  of  Pennsylvania  in  1826,  it  was  held  that  •*  the  relation  between  Uindiord 
and  tenant  could  not  exist  between  persons  ho  ding  under  a  Connecticut  titl^^" 
Hie  legislature  of  Pennsylvania,  on  the  8ch  of  April  1826,  passed  an  act  declarf 
ing  that  <*  the  relation  of  landlord  and  teiiant  should  exist  and  be  held  as  fully 
and  eflbctually  between  Connecticut  settlers  and  Pennsylvania  clahnants,  as 
beiween  citizens  of  the  commonwealth."  The  case  "came  again  before  the 
supreme  court  of  Pennsylvania,  and  the  judgment  of  the  court  of  common 
pleas  of  Bradford  county  in  favour  of  M.  the  landlord,,  was  affirmed  ;  that  court 
having  decided  that  the  act  of  assembly  of  the  8fih  of  April  1826  was  a  cotisti- 
tutional  act,  and  did  not  impair  the  validity  of  any  contract.  S.. brought  a  writ 
of  error  to  this  Court,  claiming  that  the  act  of  the  assembly  of  Pennsylvania,  of 
the  8th  of  April  1826,  was  unconstitutional.  Held,*that  the  act  was  conatitu- 
tional. 

Objectiona  to  the  jurisdiction  of  this  Court  have  been  frequently  made,  on  the 
ground  that  there  was  nothing  apparent  on  the  record  to  raise  the  question 
whether  the  court  from  which  the  case  had  been  brought,  had  decided  upon  the 
conttitutionality  of  a  iawj^so  that  the  case  was  wltbin  the  provisions  of  the  25ih 
ssetfam  of  the  judiciary  ac(  of  1789.  This  has  given  occasion  for  a  critical  ex- 
araUi«tion  of  the  section,  which  has  resulted  in  the  adoption  of  certain  prin- 
ciples of  construction  applicable  to  it.  One  of  those  principles  is,  that  if  the 
repognancy  of  a  statute  of  a  state,  to  the  constitution  of  the  United  Sutes,  was 
drawn  into  question,  or  if  that  question  was  applicable  to  the  case,  this  Court 
has  jurisdiction  of  the  cause ;  although  (he  record  should  not  in  terms  state  a 
misconstruction  of  the  constitution  of  the  United  States ;  or  that  the  repug- 
nancy of  the  statute  of  .the  state,  to  any  part  of  that  constitution,  was.dtawn 
into  question.    [4C9] 

There  is  nothing  in  the  constitution  of  the  United  States  which  forbids  the  legis- 
lature of  a  state  to  exercise  judicial  functions.    [418] 

There  Is  no  part  of  the  eitti^litution  of  the  United  States  which  applies  to  a  state 
laiw  which  divested  r^hts  vested  by  law  in  an'  individual,  provided  its  effect 
be  not  to  impair  the  obligation  of  a  contract.    [418] 

In  the  cave  of  Fktctaervr.  Peck,  6  Oraneh,  87,  it  was  stated  by  the  Chief  Justice, 
that  it  might  well  be  doubted  whether  the  nature  of  society  and  of  govern- 
■aeot  do  net  prescribe  some  limits  to  the  legislative  power,  and  he  aslis,  **  if 
any  be  prescribed,  where  are  they  to  be  found,  if  the  property  of  an  individual 
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falriy  and  boneftly  tcqolied,  may  ha  seised  without  oompentatlon  ?'*  It  is  no 
where  iotimated  in  that  opinion,  that  a  state  statute  which  divests  a  veated 
right,  is  repugnant  to  the  constitution  of  die  United  Stetes.    [418] 

THIS  case  came  before  the  court  on  a  writ  of  error  to 
the  svpreine  court  of  the  state  of  Pennsylvania. 

In  1784  or  1785,  Elisha  Satterlee,  the  father  of  the  plain- 
tiffin  error,  and  Elisha  Matthewson,  the  husband  of  the  de- 
fendant in  error,  the  defendant  in  error  being  the  sister  of 
Elisha  Satterlee,  went  to  a  large  body  of  land  iii  Luzerne 
county,  Petansylvania,  part  of  which  was  the  land  in  contro- 
versy, and  both  took  possession  of  th^  same,  under,  as  is  be- 
ItOTed,  a  supposed  title  from  the  Susquehanna  Company. 
They  worked  on  the  lands  in  partnership,  the  same  lying  on 
both  sides  of  the  Susquehanna  river,  untill790,  when  it  was 
agreed  that  Matthewson,  who  had  a  house  on  the  west  side 
of  the  river,  should  occupy  the  land  before  held  in  common, 
on  that  side,  and  become  the  tenant  of  Satterlee  for  his  por- 
tion of  the  land  on  the  said  west  side  of  the  river  ^  and  Elisha^ 
Satterlee  moved- on  the  lands  on  the  east  sirle,  on  precisely 
the  same  terms :  that  is,  that  he  should  become  the  tenant  of 
Matthewson  for  his  portion  of  the  land  on  the  said  east  side 
of  the  river.  By  this  arrangement  each  became  possessed,  in 
severalty,  of  the  particular  portion  of  the  lands  thus  allotted 
to  him,  and- the  tenant  to  the  other  of  portions  of  the  land 
before  held  in  common*;  and  it  was  expressly  agreed  that 
either  of  the  piyirties  might  put  an  end  to  the  tenancy  at  the 
end  of  any  one  year;  and  in  that  case,  each  was  to  be  put 
into  possession  of  his  own  lands. 

In  1805  Elisha  Matthewson  died,  having  bequeathed  by 
his  will  to  his  widow  during  K|^,  and  to  his  children  after 
her  death,  the  interest  he  had  in  the  said  land.  Elisha  Sat- 
terlee repeatedly,  after  Matthewson^s  death,  acknowledged 
the  original  bargain,  and  that  he  was  a  tenant  of  Matthew- 
son^s  part ;  but  he  wished  to  buy  it;  he  wished  to  give  other 
lands  for  it,  &c.  &c.;  but  his  sister  could  only  sell  for  life, 
and  her  children  were  minors.  In  1810,  she  built  a  house 
on  part  of  the  tract,  and  put  a  tenant  in  it;  but  her  brother 
would  not  give  her  possession  of  the  part  he  had  in  cultiva- 
tion.    In   1811  she  made  application  to  the  land  office  of 
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PeDmylvania^  and  on  tlie  7tb  of  Janoaiy  1813  took  oot  a  war- 
rant in  her  name  in  trusf  for  her  children,  and  bad  the  hmd 
surveyed,  and  obtained  a  patent  for  it  from  the  commonwealth 
of  Pennsylvania.  She  stated  in  her.application)  an  improve- 
ment made  by  her  husband  in  1785;  and  paid  interest  to  the 
state  on  the  piirchase  moneys  from  the  date  of  the  improve- 
ment. After  his  sister's  warrant,  survey,  jnd  return,  Elisba 
Satterlee  purchased  a  Pennsylvania  title  commencing  in 
176dj  and  consummated  by  a  patent  frpom  the  commonwealtb 
in  1781,  which  he  alleged  covered  the  land  in  question;  but 
he  directed  the  deed  to  be  madelo  his  aon,  J,  F.  SattefJe^, 
the  plaintiff  in  error;  and  1813  an  ejectment  was  instituted 
in  the  name  of  the  son  against  the  (Sither,  in  pursutaee  of  a 
plan  of  the  father's  to  release  him  from  the  situation  of  tenant 
to  his  sister.  By  a  law  of  Pennsylvania  then  in  exi8tetice,.but 
since  repealed,  a  rule,  of  reference  might  be  enters  the 
same  day  the  writ  was  taken  out,  and  by  diligence  a  plaintiff 
might  obtain  a  report  of  arbitrators,  which  had  the  efieet  of 
a  judgment;  before  the  return  day  of  the  writ. 

This  proceeding  was,  by  means  of  the  lather's  waiving  all' 
objections  as  to  time  and  notice,  so  carried  on,  as  that  the 
son  not  only  had  judgment,  but  a  writ  of  possession  before 
the  return  of  the  writ. 

J.  F.  Satterlee  then  gave  to  his  fiither  a  lease,  for  life  of 
the  land  for  the  consideration  of  one  dollar.  Elizabeth  Mat** 
fliewson  instituted  an  ejectmont.  J.  F.  Satterlee,  in  18179 
procured  himself  to  be  entered  co-defendant  in  the  suif,  and 
his  father  being  dead,  is  now  sole  defendant. 

On  the  trial  of  the  cause  the  defendant  made  title  unifer 
an  application  of  John  Stoner  of  3d  of  April  1769.  Stpner 
conveyed  to  Mr  Slough,  who  in  1780  conveyed  to  Joseph 
Wharton*  A  patent  issued  to  Wharton  in  1781  and  he  in 
April  1813  conveyed  to  the  defendant.  The  judge  of  the 
court  of  common  pleas  of  Bradford  county  instructed  the  jury, 
that  if  they  found  the  ejectment  brought  by  the  son  of  J.  F. 
Satterlee,  in  whose  name  the  conveyance  was  taken,  was 
actually  instituted  by  the  father,  though  in  his  son's  name 
as  agent  for  himself,  and  that  the  suit  was  al)  a  trick,  and  so 
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condocted  Oft  purpose  to  preveot  his  sister  from  interfering 
or  being  heiu'd^  that  he  was  still  heir  ^tenant,  as  much  as  if 
Ho  such  proceeding  had  taken  plabe.  But  if  the  son  was 
the  real  purchaser,  and  the  suit  was  instituted  and  conduct* 
ed  hona  fide,  and  the  lease  to  the  father  during  life  for  a* 
dollar  a  jicear  was  bona  fide,  that  then  E.  Satterlee  having 
been  evicted,  by  due  course  of  law,  might  take  a  lease  from 
him  who  recovered ;  and  in  that  case,  the  relation  of  landlord 
and  tenant  between  him  and  his  sister  was  at  aoxend,  and- 
the  cause  must  be  decided  upon  the  respective  titles  of  the 
parties.  But-  if  they  found  him  still  a  tenant,  be  could  not 
set  up  against  his  landlofd  an  adverse  title,  purchased  during 
his  life.  Bttl^he  must  restore  hijs  possession  to  his  landlord, 
and  might  then  institute  a  suit  on  the  title  he  had  purchas- 
ed; and  if  it  was  the  best,  recover  from  his  former  landlord. 
The  verdict  and  judgment  were  for  Mrs  Matthewson. 

The  case  was  removed  by  writ  of  error  to  the  supreme 
court  of  Pennsylvania.  On  the  argument  of  this  cause  be- 
fore the  supreme  court,  it  was  decided, — ^^  That  the  rela- 
tion between  landlord  and  tenant  could  not  exist  between 
persons  holding  under  a  Connecticut  title."  And  that  court, 
in  1825,  reversed  the  judgment  of  the  common  pleas  and 
awarded  a  venire  facias  de  novo. 

Immediately  after  this  decision,  oo^the  8th  of  April  1826, 
the  legislature  of  Pennsylvania  passed  an  act,  by  which  it 
was  enacted,  "  Thai  the  relation  of  landlord  arid  tenant 
ehoM  exw^,  and  be  held  as  fully  and  effectxMUy  between 
Connecticut  Otters  and. Penney Ivania  datmanl#,  as  between 
other  eUizene  qfthe  comrnonweaUA.^^ 

The  ejectment  depending  in  the  court  of  common  pleas» 
ofRradford  county,  between  the  plaintiff  in  error  and  the 
defendant,  again  came  on  for  trial  after  the  law  of  April  8, 
1826,  on  the  lOth^f  May  1826 ;  and  the  judge  gave  id  charge 
to  the  jury  aii  fellbws,  after  stating  tlie  above  recited  acjt  of 
assembly,  to  ivit:  "It  is  a  general  principle  of  law^  founded 
on  wise  policy,  that  the  tenant  shall  not  controvert  the  title 
of  his  landlord,  and  prevent  the  recovery  of  his  possession, 
by  showing  that  the  title  of  the  landlord  is  defective.  Among 
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the  exceptions  to  this  general  rule,  the  supreme  court  of 
Pennsylvania  have  decidei^  that  when  the  landlord  claimed 
(as  the  plaintiff  claimed  on  the  former  trial  of  this  cause) 
under  a  Connecticut  title,  the  case  should  form  one  of  the 
excepted  cases.  The  legislature  have  thought  proper  to 
enact  the  above  recited  law,  and  by  it  we  are  bound.  And 
if  the  plaintiff  in  all  other  respects  shoul4  be  found  entitled 
to  a  recovery,  the  mere  claiming  through  a  Connecticut  title 
would  not  now  deprive  her  of  her  right  to  a  recovery." 

A  verdict  and  judgment  were  obtained  in  favour  of  the  de- 
fendant in  error,  Elizabeth  Matthewson. 

To  the  charge  of  the  judge,  which  is  inserted,  at  large  and 
sent  up  with  th^  record,  the  defendant  excepted,  and  the 
judge  signed  and  sealed  a  bill  of  exceptions. 

A  writ  of  error  was  taken  by  the  defendant  to  the  su- 
preme court  of  Pennsylvania,  and  the  following  were  among 
the  errors  assigned,  to  wit : 

The  court  erred  in  charging, 

1.  That  by  the  laws  of  Pennsylvania,  the  plaintiff's  testa- 
tor could  lease  the  land,  and  that  the  rights  of  landlord'  do 
extend  to  him;  he  having  claimed  under  a  Connecticut 
title. 

2.  That  the  act  of  the  8th  of  April  1826  gives  a  right  of 
recovery,  and  does  away  the  force  of  the  law,  as  declared  by 
the  supreme  court  in  this  case. 

On  the  first  of  July  1827,  the  supreme  court,  after  argu« 
ment,  affirmed  the  judgment  of  the  court  of  common  pleas. 
And  on  the  6th  of  July  1827,  a  petition  and  prayer  for  rever- 
sal was  filed  by  John  F.  Satterlee,  the  plaintiff  in  error, 
who  survived  Elisha  Satterlee ;  on  the  ground  that  the  said 
court  had  decided  the  said  act  of  assembly  to  be  constitu- 
tional and  valid,  though  he  had  insisted  that  he  ought  not 
to  be  affected  and  barred  of  recovery  by  the  said  act,  for  that 
the  said  act  was  not  valid,  and 'was  repugnant  to  the  con- 
stitution of  the  United  States. 

The  cause  was  argued  by  Mr  Eli  K.  Price,  and  Mr  Ser- 
geant for  the  plaintiff;  and  by  Mr  Sutherland,  and  Mr  Peters 
for  the  defendant. 
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Mr  Price,  for  the  plaintiiT,  contended : 

There  was  enotigh  apparent  on  the  record  to  sustain  the 
appellate  jurisdictton  c^  hi?  Court. 

If  in  fact  the  act  drawn  in  question  is  unconstituliona), 
there  is  sufficient  on  the  record  to  give  jurisdiction,  becnu^ 
it  appears  that  the  judge  who  tried  the  cause  instructedh  the 
jury  that  the  act.was  binding  on  thejn  as  the  Jaw;  in  ac- 
cordance with  the  judge's  instruction  was  the  verdict  of  the 
jury,  on  which  judgment  was  rendered,  and  that  judgment 
was  affirmed  in  the  supreme  court  of  Pennsylvainia,  to  which 
thiiB  writ  of  error  was  taken. 

This  is  therefore  a  case  to  which  the  clause  of  the  consti- 
tution x>f  the  United  States  is  applicable,  and  which  was 
disregarded;  which  is  all  that  need  appear  to  sustain  the 
appellate  jurisdiction  of  this  Court.  Martin  V8.  Hunter,  1 
fVieofofi,  304;  Inglee  V8,  Coolidge,  2  Wheaton,263;  La 
nusse  vs.  Barker,  3  fVheaton,  147 ;  Miller  vs.  Nicholls,  4 
PFheatony  311;  Williams  vs.  Norris,  1^  WheoAm,  124; 
Hickie  v«.  Starkie,  1  Peters,  94. 

-Is  the  act  unconstitutional  so  far  as  it  affects  rights  exist- 
ing at  the  time  of  its  enactment  ? . 

Of  the  prospective  operation  of  the  act  we  have  nothing 
to  say,  our  complaint  being  of  the  divestiture  of  vest^ 
rights.  These  were  the  rights  of  Satterlee  to  the  possession 
of  bis  estate,  derived  from  the  commonwealth,  and  to  take 
the  rents  and  profits,  without  Tiability  to  pay  the  latter  or 
surrender  the  former  to  any  landlord  who  as  such  heM  a 
Connecticut  title.  This  was  the  settled  law  of  the  land  by 
the  decision  in  this  very  case,  when  first  before  the  supreme 
court  of  Pennsylvania.  IS  Serg^  ^  R\  133.  This  deci- 
sion was  evidence  of  what  the  law  of  Pennsylvania  had 
always  been.  At  no  'time,  therefore,  did  the  relation  of 
landlord  and  tenant  exist  between  these  parties.  The 
claimant  under  the  Connecticut  title  had  no  rights,  and  there- 
fore was  not  entitled  to  the  aid  of  the  liberal  principle,  that 
a  tenant  shall  not  dispute  the  possession  with  his  landlord, 
though  he  may  hold  the  better  title.  The  decree  of  Tren- 
ton in  1762  had  settled  the  right  to  the  disputed  soil  in  the 
northern  border  of  Pennsylvania,  in  favour  of  that  state. 
Vol.  II.— 2  Y 
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The  policy  thereafter  pursued  by  that  state  was  utterly  to 
ezteriDinate  the  Connecticut  claims  within  her  borders,  at 
the  same  time  that  she  made  great  sacrifices  to  furnish  the 
Connecticut  settlers  with  Pennsylvania  titles,  by  expending 
her  treasures  to  purchase  releases  from  the  holders  of  them. 
Among  the  penal  acts  to  destroy  the  Connecticut  claims 
were  the  acts  of  1795  and  1802:  making  it  highly  penal 
and  criminal  to  intrude  under  or  convey  a  Connecticut  title* 
3  SmUhy  ^09.  525.  A  more  extended  history  of  this  un- 
happy and  often  bloody  controversy  may  be  found  in  2  DaU. 
304 ;  6  Binn.  467 ;  6  Binn.  57 ;  4  Serg.  fy  R.  281,  and  i 
Binn.  110. 

In  the  last. case  it  was  decided,  that  a  vendor  of^  Con- 
necticut title  could  not  recover  from  the  vendee  the  pur- 
chase money,  because  the  contract  being  in  violation  of  the 
law,  the  plaintiff  had  no  rights  in  a  court  of  justice.  On 
the  same  salutary  principle  was  this  case  first  decided. 
But  with  the  justice  and  sound  legal  principle  of  this  deci- 
sion, which  fBLte  most  apparent,  we  have  nothing  to  do.  It 
is  enough,  that  by  it  the  law  wlis  settled  and  a  rule  of.  pro- 
perty established.  •  That  it  did  establish  a  rule  of  property 
is  most  evident;  but  it  has  also  been  expressly  decided  by 
the  supreme  court  of  Pennsylvania.  1  iSerg.  ^  R.  621. 
Under  this  rule  of  .property  was  Satterlee  protected  in  the 
possession  and  enjoyment  of  his  estatCr  By  this  act,  if  this 
judgment  is  affirmed,  will  he  be  dispossessed  of  his  property, 
-made  liable  to  pay  the  rents  and  profits  to  another,  and  by 
the  conversion  of  his  possessicm  into  the  possession  of  the 
landlord,  for  ever  precluded  •from  regaiining  his  estate. 

Does  not  this  act  then  impair  the  obligartion  of  a  contract? 
The  contract  is  the  grant  of 'a  title  from  the  state  to  Sat- 
terlee. Such  a  grant  is  a  contract  within  the  meaning  of 
the  constitution  of  the  United  Slates.  Fletcher  vs.  Peck,  6 
CraMh,  87 ;  Dartmouth  College  case^  4  fVheatony  518. 656. 
682 ;  Greeh  vs.  Biddle,  8  Hheaian^  I.  The  obligation  of  a 
eootract  is  "  the  law  which  binds  the  parties  to  perform 
their  undertaking."  4  fVheaion,  197.  The  undertaking  of 
the  state  of  Pennsylvania  by  her  grant,  to  which  the  law 
bound  her.  was  that  Satterlee  should  have  and  hold  the  pre-  * 
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miiaf  gran^,  to  take  and  enjof  the  rents  and  profita  there- 
of,  withoat  liability  to  surrender  the  pouestion  or  pay  the 
profits  to  any  Connecticut  claimant,  through  the  relation  of 
landlord  and  tenant. 

Bjr  the  loss  of  the  possession,  Satterlee  has  been  uncon- 
stitutionally divested  of  righta,  though  the  right  of  pos* 
session  might  remain  in  him*  The  possession  gives  thecn* 
joymient  of  the  rents  and  profits,  which  are  equivalent  to  the 
land  itself,  and  by  those  terms  a  title  to  the  land  will  pass. 
Possession  is  itself  a  title  against  every  body  who  does  not 
eikibit  a  bett^  title.  It  gives  a  home,  which  may  be  in- 
valuable to  the  owner  from  the  attachments  created  by  long 
residence,  or  from  its  being,  the  pltfce  of  nativity,  or  the  pa- 
trimony derived  from  a  line  of  revered  ancestors.  He  who 
is  in  possession,  may  forcibly  defend  that  possession, '  nay, 
slay  the  invader  of  his  habitation,  without  a  breach  of  the 
peace  or  the  commission  of  a  crime  i  while  he  who  is  out  of 
possession  cannot  forcibly  take  possession,  and  if  he  does, 
thOtt|^  be  may  have  the  right,. will  be  dispossessed  by  the 
statutes  against  forcible  entry  eilid  detainer. 

With  the  title  of  the  commonwealth  in  his  j>ocket,  Satter- 
lee *has  by  this  act  been  denied  the  right  of  defending  bis 
possession  by  it.  He  has  been  obliged  to  confess  his  posses- 
sion to  be  the  possession  of  an  alien  claimant,  whose  it  never 
was,  and  never  could  have  been  by  any  judicial  decision 
that  was.not  suicidal  to  the  state  sovereignty.  He  has  been 
bound  in  fealty  to  a  landlord  to  whom,  if  according  to  the 
adcient  custom  he  had  taken  the  oath  of  homage,  it  would 
have  been  an- abjurafion  of  his  allegiance  to  the  state;  for 
that  landlord  daims;  in  breach  of  his  allegiance,  the  title  of 
a  foreign  state.  Yet  by  this  act  th^  strong  arm  of  the  state 
is  to  be  exerted  to  dispossess  her  grantee,  and  to  deliver  it 
over  to  the  iavoimd  alien  claimant  who  bad  asserted  a  title 
in  criminal  violationv>f  hctr  lawiK  And  tp  consummate  Ibe 
injustice  aa  far  a^'the  most  absolute  power  could  do  it,  her 
eburta  of  justice  are  forever  to  be  closed  against  a  claim  on 
her  violated  and  useless  patent.  If  an  individual  had  thus 
aittempted  tore-assume  the  rights  he  had^granted,  he  would 
be  met  by  the  doctrine  of  estoppel.    For  states  who  have 
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the  power  to  execute  their  arbitrary  will,  there  it  no  estop- 
pel but  that  which  is  to  be  found  in  the  paramount  law  of 
the  coDStitution,  firmly  enforced  by  an  indepeqdent  judiciary. 
If  this  act  had  given  Satterlee's  estate  to  a  claimant  on  a 
title  perfectly  void,  it  could  not  have  committed  a  more  fla- 
grant violation  of  justice  and  of  the  constitution ;  for  this 
title  was  not  only  void,  but  could  not  have  been  otherwise 
than  criminally  asserted. 

It  was  an  attempt  by  the  legislature  to  encroach  upon  the 
judicial  power;  was  passed  at  the  next  session,  in  terms  pre- 
cisely the  reverse  of  the  decision  of  the  (iourt,  and  applied 
to  pending  suits,  when  probably  no  suit  but  this  was  pending 
to  which  it  was  applicable. 

If  the  legislature  can  thus,  by  a  retrospective  act,  divest  a 
citizen  of  his  estate,  there  is  no  safety  for  our  boasted  rights 
and  liberties.  It  is  as  impossible  to  make  laws  to  operate 
up<m  the  past,  without  the  usurpation  of  despotic  power,  as 
it  is  to  recal  the  past.  Law  is  a  rule  of  actioa$  but  a  law 
which  did  not  ej^ist  when  an  action  was  performed,  could 
not  have  been  a  rule  for  that  action.  To  make  a  rule  for  it 
after  the  action  is  performed  j  is*  to  substitute  the  will  of -the 
legislature  for  a  rule,  which  is  despotism  itself;  for  what  that 
will  may  be  no  man  can  foresee,  and  it  is  the  same  whether 
it  proceeds  fi:om  an  American  legislator  or  an  eastern  despot. 
The  Court  cannot  be  unmindful  that  legislative  bodies  some- 
times act  under  the  impulse  of  strong  and  sudden  excite- 
ment; sometimes  inadvertently ;  that  sometimes  the  good  in- 
tentions of  the  many,  nbay  be  misled  by  the  management 
and  intriguing  talent  of  the  few ;  and  a  case  has  been  referred 
to  which  shows  that  they  are  not  always  inaccessible  to  cor- 
rupt influences. 

.  This  Court  would  not  suffer  counsel  to  argue  a  question 
so  plain  as  that  a  legislature  could  not  declare  what  a  law 
was.  Ogden  t^a. .  Blackledge,  2  Cranch^  276.  This  act 
eftofiges  the  acknowledged  law  for  the  past.  It  has  decided 
that  state  banl|rupt  laws  a^^e  unconstitutional  in  respect  to 
eontracts  made  previous  to  their  passage  (Sturgess  vs. 
Crowninshield,  4  Wheat.  122);  though  constitutional  in  re- 
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spect  to  contracts  made  after  their  enactment.    Ogden  v$. 
Sanders,  12  Wheat  26i. 

Retrospective  laws  are  invalid  at  common  law.  7  Johns. 
477 ;  2  Johns.  263 ;  13  Serg,  ^  Rawle,  353.  Nor  can  pro- 
perty be  taken  away,  not  even  for  public  use,  without. com- 
pensation. 2  DdU.  304;  2  JoAm.  263;  2  Johns.  Cha.  Rep. 
162;  8  Johns.  388.  The  principle  being  the  same  at  com- 
mon law  and  nnder  the  constitution,  they  are  applicable  to 
this  case. 

The  recovery  in  ejectment  is  conclusive  evidence  of  the 
plaintiff's  right  to  recover  in  an  action  for  the  mesne  profits. 
2  Johns.  Rep.  371 ;  2  DaU.  156;  2  Burr.  665. 

If  this  judgment  is  affirmed,  Satterlee  will  lose  the  renis 
and  profits  which  he  would  have  held  as  his  own,  but  for  the 
effect  of  the  act  in  question. 

In  Green  vs.  Biddle,  this  Court  decided  laws  of  Kentucky 
to  He  unconstitutional  which  deprived  the  owner  of  a  right 
to  recover  any  part  of  the  profits  on  a  recovery  of  his  land. 

The  act  having  brought  Satterlee  within  the  operation  of 
the  statute  of  limitations,  if  he  be  dispossessed  by  the  affirm- 
ance of  this  judgment,  it  has  totally  deprived  him  of  all  re- 
medy. By  the  loss  of  all  remedy  all  right  is  gone.  For  every 
right  it  is  a  maxim  that  there  is  a  legal  remedy  for  its  vio- 
lation. The  converse  of  this  must  therefore  be  true,  and  if 
there  be  no  remedy  there  is  no  right. 

If  this  Court  has  not  decided  that  the  destruction  of  all 
remedy  by  a  state  law  is  an  unconstitutional  act,  the  several 
judges  have  at  least  expressed  such  an  opinion.  C  /.  Mar- 
shall, 4  fVheaton,  207;  Justice  Washington,  12  Wheatan,, 
271,267;  Justice  Johnson,  286;  Justice  Thompson,  295, 
301 ;  Justice  Trimble,  327  ;  Justice  Story,  8  Wheaton,  12; 
and  state  decisions,  5  American  Law  Journal,  520,  8  J)Iass. 
423,  430,  12  Serg.  fy  Rawle,  358. 

Mr  Sutherland,  for  the  defendant : 

The  question  submitted  in  the  present  case  was  one  of 
great  interest;  not  only  to  the  defendant,  uut  also  to  the  free 
exercise  of  the  legislative  powers  of  the  state  of  Peunsylva- 
nia.    The  question  arose  out  of  the  act  of  the  assembly  of 
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the  ttatey  entitled  "an  act  relating  to  Connecticut  settlerti'' 
passed  the  8th  day  of  April  1826. 

On  the  case  as  presented  by  the  plaintifis,  the  act  is  alleged 
to  have  been  passed  on  the  28th,  whereas  it  was  in  fact  enacted 
into  a  law  on  the  8th  of  April  1826.  It  is  therefore  respectfully 
sobknitted  tathe  Court  as  a  preliminary  point,  whether  they 
win  not  dismiss  the  writ  of  error  for  want  of  certainty  in  the 
date  of  the  act;  as  we  contend  that  under  the  decisions 
already  made  in  this  Court,  it  should  distinctly  and  not^  by 
frfdrence  appear  that  a  statute  of  a  state  was  drawn  in 
ii)uestion,  upon  th6  ground  of  its  being  repugnant  to  the  con* 
stitution  of  the  United  Stsites,  and  that  its  decision  was  in 
'  favour  of  its  validity. 

But  if  the  Court  should  decide  that  the  record  presents  a 
case,  so  as  clearly  to  bring  the  question  before  the  Court ; 
then  it  is  respectfully  contended,  1 .  That  the  decision  ojf 
the  supreme,  court  of  Pennsylvania,  13  Sergeant  ^  /Zotob, 
133,  wa4  contrary  to  law.  2.  That  the  act  of  the  legislature 
of  Pennsylvania,  passed  March  8th,  1826,  was  an  explanatory 
act,  and  therefore  constitutional.  3.  That  the  ju(^[meot  of 
the  supreme  court  of  Pennsylvania,  which  the  plaintiff  in 
error  seeks  to  reverse,  did  not  impair  but  affirmed  the  obli- 
gation of  a  valid  contract^  and  y^as  not  against  the  consti- 
tution of  the  United  States.  4.  The  judgment  of  the  supreme 
court  of  Pennsylvania  in  the  casb  ivow  submitted  to  this 
Court  for  revision,  was  not  made  upon  the  authority  of  the 
act  of  assembly  of  the  8th  of  April  1826,  but  upon  the  biown 
and  established  law  of  tbe  state. 

It  is  contended,  that  the  first  decisiop  of  the  supreme  court 
of  Pennsylvania  was  erroneous.  It  appears,  from  looking 
back  into  the  early  history  of  Pennsylvania  that  a  number 
of  persons  emigrated  from  the  state  of  Ponnecticut,  and 
settled  in  some  of  the  northern  countries  of  Pennsylvania. 
They  alleged  that  the  charter  of  Connecticut,  being  of  an  older 
date  and  covering  the  soil  in  question,  they  were  legally 
entitled  to  settle  on  the  lands  in  question.  Out  of  this  dis^ 
pute  originated  the  celebrated  Wyoming  controversy,  whlqh 
produced  the  decree  of  Trenton,  which  went  in  favour 
of  the  jurisdiction  of  the  sUte  of  Pennsylvania.     A  number 
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of  laws  wer6  passed  by  the  legislature  of  Pennsylvania  rela^ 
live  to  the  Conpecticut  settlers.  The  most  importaat  were, 
what  was  denominated  the  ^ifUrusian  act,''  and  the  act 
suspending  the  opjerations  of  the  statute  of  limitation  in  that 
region  of  country.  The  act  to  prevent  intrusions  was  highly 
penal.  The  first  section  provided,  that  if  any  person  shall 
take  possession  of,  enter,  intrude,  or  settle  on  any  lands 
within  the  counties  of  Northampton,  Northumberland  or 
Luzerne  by.  virtue  or  under  colour  of  any  conveyance  of 
half  share  right,  or  any  other  pretended  title  not  derivei' 
under  Pennsylvania ;  he  shall  on  conviction,  &c.  forfeit  and 
pay  two  hundred  dollars,  &.c.  and  be  eubject  to  tmpHsoiio 
ment  not  exceeding  twelve  months. 

The  2d  section  declared,  that  every  person  who  shall  com- 
bine^ or  eonspirej  for  the  purpose  of  conveying,  possessing  or 
settling  any  lands  within  the  Umits  (tforesaid  under  any  half 
share^  right  or  any  pretended  title  as  aforesaid,  or  for  the  lay- 
ing out  townships  by  persons  not  appointed  or  acknowledged 
by  the  laws  of  Pennsylvania,  and  accessaries  thereto;  shall 
forfeit  and  pay  not  less  than  four  hundred  dollars  and  not 
more  than  one  thousand  dollars,  &.c.  &.c.  iand  be  subject  to 
impfisoiMMntat  hard  labour  not  exceeding  eighteen  numths. 

The  8th  section*  enacts,  that  on  trials  of  indictments  for 
suck  tri/mston,  proof,-  that  the  person  indicted,  entered  inio, 
intruded,  settled  on,  or  was  in  possession  of  the  land,  btfors 
the  time  of  Ending  the  indictment,  shall  be  sufficient  to  con- 
vict thereof  $  unless  defendant  shall  prove  that  he  or  she 
entered  upon,  took  possession  of,  and  settled  on  such  land 
brfore  the  passing  of  the  original  act,  11th  of  April  1795. 

When  the  case  of  Matthewson  vs.  Satterlee,  13  Serg.  if 
Rawls^  183,  came  up  before  the  supreme  court  of  PennsyU 
vania,  the  impression,  as  is  evident  from  tbereport  of  thecase, 
upon  the  minds  of  the  judges  of  the  court,  was,  that  the  in- 
trusion act  was  in  full  operation.  For  it  no  where  appears 
ekher  in  the  argument  of  counsel  or  the  opinion  of  the 
judges,  that  any  thing  had  been  said  about  its  repeal.  The 
act  however  had  been  repealed.  This  opinion  was  ho  doubt 
based  upon  the  case  of  Mitchel  vs.  Smith,  1  JBtnii.  iK). 
The  plaintiff  there  sold  the  defendant  a  tract  of  land,  lying  in 
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the  county  of  Luzerne,  and  held  by  him  under  a  deed  from  a 
coQumiitee  of  the  Susquehanna  Company,  under  the  Con- 
necticut title,  and  not  derived  from  the  authority  of  this  com- 
monwealth or  the  late  proprietaries  of  Pennsylvania;  and  gave 
his  note  for  $483  33  cents,  payable  in  three  years.  The 
suit  was  on  the  note.  The  principal  question,  says  the  court 
in  that  case,  is  whether  this  be  a  legal  or  illegal  considera- 
tian  for  the  bill,  and  whether  the  contract  for  the  sale  and 
purchase  of  this  land  is  a  violation  of  the  laws  of  this  com- 
monwealth, so  taintirfg  the  whole  transaction,  as  thai  this 
court  cannot  legally  afford  their  aid  to  carry  the  contract 
into  execution.  The  court  say,  the  mischief  intended  to 
be  remedied  by  the  act  of  the  11th  of  April  1795  (tbe  in- 
trusion act)  was  of  a  grievous  nature.  A  warfare  had  been 
carried  on  between  the  claimants  of  land  under  Connecticut 
and  the  claimants  under  Pennsylvania  for  many  years,  and 
many  lives  were  lost  in  the  contest;  the  court  then  go  on  to 
state  that  the  decree  of  Trenton  being  in  favour  of  Pennsyl- 
vania, "  the  intrusion  act^'  was  passed  to  enforce  the  rights' 
of  that  state,  and  finally  decide  that  the  action  for  the  note 
could  not  be  sustained. 

But  the  intrusion  act  having  been  repealed,  the  case  of 
Mitchel  tftf.  Smith  is  now  no  authority  ;  and  independent  of 
the  repeal  of  the  intrusion  act,  the  decision  of  the  court  in 
IS  Serg.  4*  R^^le  was  erroneous,  because  the  penalties-  of 
that  law  were  never  extended  to  apply  to  a  case  like  Matthew- 
son's.  The  8th  section,  by  special  provision,  excludes  Mat- 
thewson  firom  the  operation  of  it.  **  No  person  is  to  be  liable 
to  the  severities  of  the  law  who  could  prove  that  he  entered 
upon  and  took  possession  of,  or  settled  on  such  lands  b^orfi 
the  paeeing  qf  the  act  oftheUthof  AprH  1 795.  Matthew- 
son  took  possession  as  far  back  as  1784  or  1785,  ten  or  eleven 
years  before  the  existence  of  the  intrusion  act 

In  the  course  of  a  short  time  after  the  repeal  of  the  intru- 
sion act,  the  law  suspending  the  operation  of  the  statute  of 
limitation  in  this  section  of  the  commonwealth,  wlu  ^\ao  re- 
pealedi  This  was  the  last  and  only  act  remaining  upon  the 
'statute  book,  to  the  prejudice  of  the  Connecticut  settleniu  So 
that  if  Matthewson  had  not  ever  settled  upon  these  lands,  aind 
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leased  them  to  SatuMeef^ long  prior  to  these  .enactments, 
framed  for  the  pur|K)ie  of  prenenting  any  more  intrusion 
from  the  settlers  of  New  England ;  yet,  their  total  and  un- 
qualified repeal,  afterwards,  would  have  been  suflQcient  to 
entitle  him  to  the  benefits  of  all  the  laws  to  whrrL  other 
persons  settling  in  Pennsylvania  were  entitled.  Under  this 
▼iew  of  the  facts  connected  with  this  case,  we  have  but  one 
mode  left  ibr  accounting  for  the  decision  of  the  supreme 
court  of  Pennsylvania,  and  that  is  the  one  heretofore  advert* 
ed  to ;  by  supposing  that  the  repeal  of  '<  the  intrusion  act,'* 
as  w;ell  as  ''.the  act  suspending  the  pperatpon.  of  the  limita- 
tion act,''  had  not  reached  them.  Certainly  their  repeal  is 
not  to  be  collected  either  from  .the  argument  or  opinion  of 
the  court,  in  the  case  of  Satterlee  vs.  Matthewson,  13  Ser- 
geant ^  Rawle.  It  being  therefore,  eyidently,  an  oversight 
on  the  part  of  the  court,  we  contend  that  the  act. of  the  8tli 
of  April  1826,  became  necessary  to  efiectuate  justice  be- 
tween the  parties,  and  to  declare  wbat  v^fj^*  really  the  law  at 
the  time  the  erroneous  decision  of  the  court  was  pronounced. 
We  therefore  maintain  the  position,  that  the  act  of  the  8th  of 
April  is  constitutional. 

Indeed  it  is  nothing  more  than  adeclaratory  or  explana- 
tory act.  It  was  bnt  a  re-enactment  of  what  was  understood 
in  that  part  of  the  state  to  have  been  the  law  from  the  year 
1785  down  to  1813,  and  certainly  ever  since  the  repeal  of 
the  acts  df  restriction.  Surely,  an  undisturbed  practice  for 
twenty-eight  or  thirty  years,  during  which  period  no  tenant 
in  the  situation  pf  Satterlee  had  brought  a  case  of  the  kind 
into  a  court  of  law,  ought  alone  to  settle  this  question  in  fr- 
vour  of  Matthewson ;  and  to  have  satisfied  the  supreme  court 
of  Pennsylvania,  that  tho  title  of  the  landlord,  pbtained  prior 
to  the  intrusion  act,  could  not  be  contested  by  faistenanti 

But  Satterlee  became  the  tenant  of  Matthewson  priffr  to 
tl)e  act  of  intrusion ;  and  when  the  law  was  passed^  exempt- 
ipg  Matthewson  fi'om  the  effects  of  the  intrusion  act j  Satter- 
lee was  his  tenant. 

By  referring  to  the  act  o/  the  8th  of  April,  it  will  be  found, 
that  its  provisions  are  to  apply  to  the  '^  trial  of  any  cmife 
Vol.  II.— 2  Z 
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tienpendingf  or  hereafter  to  be  brought ;". and  it  is  alleged, 
that  its  applicatiop  to  di  cause  in  court,  proves  it  to  be  uncon- 
stitutional; and  that  it  wears  none  of  the  features  of  an  ex- 
planatory  act.  It  is  not  necessary  to- caK  an  act  in  ita 
title-dsi  explanatory  act,  to  make  it  so.  If  in  its  design  and 
^ed9  it  is  explanatory,  that  is  sufficient.  If  the  law  of  the 
8th  of  April  had  jiot  applied  to  the  cause  in  court  it  would 
not  have  remedied  the  evil.  This  was  theotilj^  cause  of  the 
kind  that  had  ever  been  decided^  and  the  legislature  being 
satisfied  tfaf^t  the  court  had  misapprehended  the  meaning  of 
the  law,  passed  this  act  by  way  of  explanation. 

Again,  it  has  been. suggested  that  this  act  violates  the  ob- 
ligation of  a  contract,and  affects  vested  rights;  because  it 
'<  does  away  the  force  of  the  law,  as  decided  by  the  supreme 
court  in  this  case." 

In  15  Sergeani  fy  RatoUy  our  present  case,  the  court  say 
that  the  case  of  Overton  vs.  Tracy,.  i^poYted  in  14  Sergeani 
tf  RawUy  virtually  overrules  the  decision  in  J  3  Sergeant  ^ 
Rawh  of  Satterlee  and  Matthewson,  which  decides  thi^t  a 
tenant  may  resist  the  title  of  bis  Connecticut  landlord.  So 
far  therefore  as  the  judgment  of  the  supreme  court  has  de- 
cided the  law,  it  is  in  our  ftivour.  For  it  appears,  thai  in 
the  very  next  volume  of  reports^  aease  is  decided  virtually 
revoking  the  former  decision*-  They  had  no  vested  rights 
uiider  the  first  judgment  of  the  court,  as  it  was  an  erroneous 
one.  This  question  would  have  never  reached  this- Court, 
nor  would  we  have  heard  of  the  infringement  of  vested  rights, 
if  the  supreme  court  had  not  given  an 'incorrect  opinion  jn 
the  Srst  instance. 

But  let  us  look  at  the  law,  as  it  stood  between  Satterlee 
and  Matttiewson.  Matthewson  leased  the  property  in  ques- 
tion to  Satterlee.  It  was  also  agreed  that  either  of  the  par- 
ties might  put  an  end  to  the  tenancy  at  the  end  of  one  year. 
All  this,  took  place  when  there  was  no  act  in  existence 
agmnst  Connecticut  settlers  in  Pennsylvania ;  on  the  con- 
trary^mahy  of  the  New  England  men  had  gallantly  defend- 
ed the  northern  borders  of  the  state,  where  this  land  is 
located,  from  Indian  barbarities,  and  many  of  them  lost  their 
lives  there. 
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Under  such  circumstances,  no  one  could  imagine  that  the 
men»  who  thus  exposed  t^^'  -all  in  defence  of  their  settle- 
mentSy  could  be  driven  from  them  afterwards  by  honest  or 
upright  legislation.  Hence  we  find  the  assembly  of  Penn- 
sylvania, in  1784,  passed  an  act  for  rerioring  possessions 
from  which  the  Connecticut  settlers  had  been  rem&ved.  7 
SmUhf  531.  And  when  they  enacted  the  law  to  prevent  tn- 
trurion  from  new  emigrants,  they  cautiously  and  with  a  just 
regard  for  good  faith,  declare,  that  their  enactments  shall 
not  apply  to  those  who  resided  there  bf^ore  the  passage  of 
the  law.  Both  Matthewson  and  Saftterlee  hadbeen  there 
from  ten  to  twelve  years  before  the  act  adverted  to  had 
been  passed.  By  excluding  the  prior  settlers  and  defenders 
of  the  state  from  the  operation  of  the  intrusion  act,  they^ 
virtually  passed  a  law  preventing  them  from  disturbance  in 
their  possession.  And  as  such,  they  were  entitled  to  all  the 
benefit  of  the  laws  of  the  state.  During  this  time  of  peace  and 
quiet,  the  lease  was  made ;  and  all  the  inhabitants  of  Penn- 
sylvania were  subject  to  the  same  laws.  At  that  time  the 
tenant  could  not  resist  the  title  of  his  landlord*  He  was 
bound  to 'deliver  up  possession,  if  he  claimed  through  or  by 
an  outstanding  title.  We  hesitate,  therefore,  not  to  say,  that 
the  act  of  the  legislature  pf  the  8th  of  April  1826,  violated 
no* contract;  but  on  the  contrary  it  prevented  injustice  by 
sustaining  a  contract*  made  upon''  The  purest  principles  of 
good  faith. 

Mr  Peters,  for  the.defendant,  contended  that  there  is  no- 
thing in  the  record  to  show  upon-what  principles  the  supreme 
coui^t  of  Pennsylvania  decided  the  case,  or  wha(  in  fact  was 
the  decision  of  the  court.  The  facts  of  the  case  may  be 
found  on  the  papers  which  come  up  with  the*  record,  but 
there  is  no  certificate  by  the  clerk  that  the  same  are  part  of 
the  proceedings  of  the  cause.  The  certificate  signed  by 
the  clerk  affirms  nothing  more  than  the  docket  entries;  and 
to  all  the  papers  in  the  case  the  clerk's  certificate  has  no 
application. 

If  by  the  law  of  Pennsylvania,  a  judge  who  tries  a  cause 
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is  bound  to  file  his  opinion,  and  the  same  when  filed- beeomei 
a  part  of  the  record;  the  law  enjoins  this  duty  only  when  the 
judge  i$  BO  re^redf  and  there  does  not  appear  to  ha?e  been 
any  request  in  this  case.  5  SnMhy  197.  Neither  does  the 
record  show  that  the  paper,  which  purports  to  be  the  opinion 
of  the  coiirt,  4ras  filed  by  the  judge.  Its'  language  would 
authorise  the  assertion  that  it  had  hsen  drawn  up  by  another. 
Nor  do  the  exceptions  to  the  charge  of  the  court  of  common 
pleas,  which  were  presented  before  the  supreme  court,  ex- 
hibit the  particular  matters  whicli  are  presented  to  this  Court 
as  ground  of  error  in  the  court  of  Peonsyltranisr;inid  if  this 
Court  are  to  consider  these  exceptions  as  bringing  up  the 
whole  diarge  of  the  judge  of  the  court  of  common  plea% 
they  will  have  to  decide  upon  the  refevaney  of  all  the  mat- 
ter in  the  ^arge,  and  to  review  the  same;  some  of  which 
this  Court  are  not  judiciaHy  competent  to  examine. 

Thus,  therefore,  as  the  charge  of  the  court  is  not  legally 
upon  the  record,  and  there  is  no  exception, which  issustani- 
ed  by  the  actual  or  certifiM  record,  nothing  is  before  the 
Court  in  the  form  of  assigned  errors,  upon  which  they  can 
form  an  opinion.  Again,  unless  in  the  form. of  instructions- 
to  the  jury,  the  opinion  or  charge  of  the  court  can'  in  no 
case  constitute  a  parf  of  the  record. 

In  Williams  vb.  Norris,  12  WhiMUmj  117,  this  point  was 
explicitly  decided  as  has  been  stated.  The  law  of  Tennes- 
see, like  that  of  Pennsylvania,  requires  the  judges  to  file 
their  opinions,  in  writing,  among  the  papers  of  the  cause. 

We  do  not  deny  the  right  of  this  Court  to  decide  upon 
the  constitutionality  of  a  law  of  a  state,  where  the  question 
is  fairly  and  regularly  presented  for  determination,  accord- 
ing to  the  provisions  of  the  act  of  congress,  and  the  settled 
rules  of  this  Court;  nor  that  an  act  of  a  state  it  unconsti- 
tutional if  it  impairs  the  obligation  of  a,contract;  nor  that 
the  grant  of  titles. to  lands  by  a  sute,  is  a  contract  wttkin 
the  meaning  of  the  constitutional  provision. 

All  the  principles  claimed  by  the  bounsel  for  the  plaintiflT 
in  error  upon  these  points,  are  therefore  entirely  cMtoded. 

But  admitting  all  these  principles,  it  is  submitted,  thai 
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this  is  noi  such  a  caie  as  commi  within  theokf  or  ar  this 
Court  can  judicially  notice. 

To  constitute  such  a  case,  it  must  appear  tromtbe  record, 
that  the  constitutionality  of  the  law  of  the  stale  has  been 
drawn  in  question,  and  that  the  dsctsiofi  ^  the  court  um 
in  fmxmr  of  ifs  vaUdUy*  Martin  «s«  Hunter's  lessee,  1 
fFheatan,  304.  323.  352. 

The  judgment  of  the  state  court,  to  be  reviewed  in  this 
Court,  must  not  only  appear  to  have  been  on  the  Ttflidity  of 
the  legislative  act;  but  it  must  also  apjfear  that  the  judgment 
of  this  Court  was  upon  no  other  point.  If,  on  the  record,  it 
appears  thai  the  court  of  this  state  may  Aotw;  deeid^  upon 
the  rights  <sf  the  parties  before  them,  without  deciding  upon 
the  constitutional  questibn,  and  it  is  not  ezpretiroly  shown 
that  the  judgment  was  upon  the  constitutionality  of  the  law 
otofie,  this  Court  will  not  take  jurisdiction. 

This  is  in  precise  harmony  with  all  the  principles  which 
have  governed  this  Court,  and  the  course  of  its  proceedings. 
It  always  respects  the  decisions  of  state  courts  upon  the 
laws  of  the  state,  and  reluctantly  interferes  with  them. 

This  record  presents  a  case  in  which  the  judgment  of 
the  court  may  have  been,  upon  a  question,  in  which  the 
constitutionality  of  the  law  of  Pennsylvania,  of  the  8th  of 
Aprit  1826,  was  not  involved. 

Two  exceptions  were  made  to  the  charge  of  the  court  of 
Bradford  county,  before  the  supreme  court. 

1.  That  by  the  law  of  Pennsylvania  the  plaintiflPs  testator 
could  lease  the  land,  and  that  the  rights  of  landlord  ex- 
tended to  him. 

2.  That  the  act  of  the  8th  of  April  1826  gives  a  right  of 
recovery,  and  does  away  the  force  of  the  law,  as  declared 
by  the  supreme  court. 

Under  the  first  proposition  the  inquiry  was,  what  was  the 
law  of  Pennsylvania  in  relation  to  these  parties.  They  were 
landlord  and  tenant,  and  unless  there  was  a  special  law 
exempting  them  from  the  obligations  of  this  relation,  all 
the  rights  of  landlord  did  apply  to  the  defendant  in  eject- 
ment*  The  supreme  court  of  Pennsylvania  had  said  in  1825, 
that  this  law  did  not  apply.    This  was  the  question  for  the 
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doidrmiimtioii  of  the  sttprenie  opart  in  the  pratent  case,  uid 
they  decided  that  the  former  deci8ioti.0f  fhe  same  coart  was 
erroneous. 

Had'  they  not  a  right  to  otremile  the  former  decision  of 
the  court  1  This  ^will  not  be  denied.  That  this  was  the  fiict 
and  that  the  court  so  overruled  the  former  decision,  b 
manifest  from  the  opinion  of  tlie  court. 

Thus  it  is  manifest  that  the  opinion  of  the  supreme  court 
in  the  cas^e  before  this  Court,  iras,  that  by  the  laws  of  JPenn- 
sylvania  the  plaintiff *s  testator  could  lease  the  land,  and  that 
the  rights  of  landlord  did  extend  to  him. 

Upon  this  principle  the  judgment  of  the  court  could  have 
been,  and  w^  in  fiiiYottr  of  the  defendant  in  error;  without 
touching  the  question  of  the- validity  of  the  law  of  the  8tb 
of  April  1826.  And  thisdeciskm  was  in  conformity  with 
all  the  principles  which  had  governed  the  legislature  of 
Pennsylvania,  in  relation  to  the  Connecticut  claimaiits* 

At  no  period  did  the  legislature  deny  to  those  ckimanls 
the  benefits  of  all  the  principles  of  law,  except  when  the. 
preservation  of  her  owq  rights,  and  the  performance  of  her 
own  contracts  made  it  absolutely  necessary;  and  the  moment 
that  necessity  ceased,  she  released  her  restrictions  and  at 
length  entirely  removed  them. 

The  Connecticut  settlers  had  always  been  indulgently 
considered  by  the  legislature,  until  after  the  decision  of  the 
case  of  Vanhom's  lessee  vs*  Dorance  in  1795,  2  DaU.  304. 

The  decree  of  Trenton  in  1783,  had  settled  the  jurisdic- 
tion over  the  land  to  be  in  Pennsylvania;  but  until  1795,4t 
was  not  judicially  settled  that  the  right  of  soil  was  in  Penn- 
sylvania, and  that  the  Connecticut  grants  were  void.  After 
the  decree  of  Trenton  violent  measures  were  resorted  to  by 
the  Pennsylvania  claimants  to  oust  the  Connecticut  settlers. 
^In  1784  the  legislature  of  the  state  passed  an  act  to  stay 
and.  prevent  these  proo^dings.  It  was  at  this,  period  that 
Matthewson  settled  on  the  land,  under  a  Connecticut  title, 
but  n^ver  asserting  it  under  a  Pennsylvania  title.  In  1784, 
an  act  offering  general  amnesty  to  all  those  who  as  Connecti- 
cut claimmts  had  viplated  the  peace  of  the  state.    In  1787 
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an  lict  WW  passed  confirming  certain  Gonnecticnt  claims, 
which  act  was^suspended  in  178B,  and  repealed  in  1790. 

The  title  pf  Pennsylvania  ta  the  soil  being  fully  establish- 
ed by  the  decision  of  the  court  in  1795,  Vanhorn  vb.  Do- 
rance,  the  state  of  Pennsylvania  then  passed  the  intmrian 
actf  referred  to  by  the  plaintiff's  counsel. 

This,  law  was  not  retroapective.   It  applied  only  to  settlers 
after  its  date*    It  coptinued  in  force  until  January  181 4,, 
when  it  was  repealed.    6  Smiihy  122. 

In  id  13  the  -legislature  repealed  the  law  which  had  sus- 
pended the  operation  of  the  act  of  limitatumsj  ti  SfnUh^  61 ; 
and  thus)  thoito  who  came  in  under  Connecticut  claims  were 
restored  tp  all  the  rights  of  citizens  of  the  state,  and  to  the 
enjoyment  of  all  the  laws  of  the  state.  Well  therefore  might 
ibexQurt  in  this  case  reprobate  the  decision  before  given, 
which  was  against  all  the  spirit  of  legislation  so  emphati- 
cally declared  by  the  state ;  and  say  that  it  was  not  law.  - 

That  court  in  the  following  term,  June  1826,  had  there-  » 
fore  overruled  their  former  decision.  Tracy  vs.  Overton,,  14 
Serg.  fy  RawUf  311.  lo  that  ease  it. was  held,  that  an  im- 
provement made  under  a  Connecticut  title  was  an  object  of 
purchase,  and  they  affirmed  the  obligation  of  the  mortgagor 
who  had  made  the.  purchase. 

These  views  show  conclusively  that  the  court  thought  the 
iupreme  court  in  1825  was  mistaken ;  and  that  the  law  was 
not  as  they  declared  it. 

Until  the  decision  of  the  supreme  court  of  Pennsylvania 
is  overruled,  it  will  be  respected  by  this  Court.  This  is  con- 
clusive to  the  case. 

2d  point.  The  counseMor  the  plaintiff  in  error  say,  that 
the  supreme  court  of  Pennsylvania  have  violated  the  consti- 
tution of  the  United  States,^  because  they  have  decided, 
that  the  act  of  the  8th  of  April  1826  gives  a  right  of  reco- 
very,, and  does  aWay  the  force  of  the  law  as  declared  by  the 
supreme  courts 

It  is  no  where  found  on  the  record  that  the  court  hove 
said  so. 

AH  that  the  record  contains  is,  that  five  errors  in  the 
charge  of  the  court  of  Bradford  county  were  assigned^  and 
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Uiat  the  coart  gave  judgment  for  the  defendant  in  that  court,  $ 
he  being  the  plaintiff  below.  > 

The  language  of  the  exception  is  such  as  deserves  notice 
The  court  are  said  to  have  declared  that  the  act  of  assem- 
bly does  away  the  farce  of  the  law,  as  declared  by  the  su- 
preme court.  Not  that  the  act  of  assembly  doe^  away  the 
law  qfthe  land.  This  is  saying  (hat  the  act  of  1826  was,  as 
in  truth  it  was,  a  .d^daratary  act.  There  can  be  no  doubt 
of  the  right  of  a  legislature  to  pose  a  declaratory  act. 
'  A  refercQce  to  the  opinion  of  the  court  will  shoiv  that  this 
was  their  decision. 

The  act  of  1826  is  said  fo  be  unconstitutional,  because  it 
impairisd  a  contract :  but  what  is  the  contract  which  the 
counsel  assert  to  be  impaired  9 

The  right  which  settlers  had  to  the  poeeeesUm  of  the  land, 
under  the  title  obtained  in  1812  by  purchase  from  Whar- 
ton, is  said  to  be  affected,  and  the  contract  under  the  patent 
for  the  state  is  said  to  be  in^paired.  Look  at  the  situation  of 
the  parties.  They  both  settled  in  1764,  or  1785,  under  a 
Connecticut  title.  If  neither  could  acquire  any  legal  posses- 
sion under  that  title,  they  stood  in  the  same  situation  up  to 
the  lOth  of  January  1812,  when  Elizabeth  Matthewson  took 
out  a  warrant  for  the  land,  and  obtained  a.patent  on  the  19th 
of  February  1813. 

If  the  warrant  and.  survey  under  the  state  of  Pennsylvania 
carries  with  it  a  contract  for  possession,  E.  Matthewson  was 
to  have  the  benefit  of  that  contract ;  and  the  possession  of 
Satterlee  being  an  illegal  one,  she  must  be  deemed  to  be  in 
possession. 

After  this,  or  after  the  warrant  to  Matthewson,  Satterlee 
bought  of  Wharton  a  title  derived  from  the  commonwealth 
by  patent,  in  1781,  and  which  had  Iain  dormant  fr6m  that 
time  thirty-one  years. 

He  bow  sayl  that  the  law  of  Pennsylvania,  of  the  8th 
of  April  1826,  has  divested  him  of  his  poeeeseion.  This  pos- 
session-was not  a  possession  which  was  lawful. 

The  possession  upon  which  the  act  of  assembly  operated, 
was  one  which  the  party  could  not  avail  himselfof  ina  court 
of  PeQnsylvania.    The  act  of  assembly,  therefore,  in  giving 
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to  the  beire  of  MatthewBoo  the  rights  of  landlord;  impaired  no 
part  of  the  contxact  of  the  state,  under  Whftorton's  patent. 
It  only  took  away  a  dUabUUy^  if  any  eiisted,  as  between 
the  two  persons  who  held  under  the  Connecticut  possession. 

dTbat  act  left  all  the  rights  derived  under  WhartoiCa  pa- 
tent unimpaired. 

Ejectment  might  have  been  brought,  and  may  nbitr  be 
brought.    And  unless  the  act  of  1813  is  retrospective,  which 
.it cannot  be,  there  is  no  possession  to  bar  a  recovery. 

This  View  puts  the  case  put  of  all  the  perils  it  would  stand 
in,  if  the  law  interfered  with  the  rights  of  Satterlee  under 
the  state.  It  is  earnestly  presented  to  the  consideration  of 
tlie  CouH,  that  tli^  act  of  assembly  which  is  said  to  be  un- 
constitutional by  impairing  a  contract,  has  no  such  opera^ 
tion.  It  leaves  the  contract  of  the  state  under  the  patent  to 
Wharton  untouched,  and  the  plaintiff  in  error  to  the  asser- 
tion of  all  his  rights  derived  under  it*  It  does  no  more  thain 
declare,  that  the  contract  between  the  plaintiff  and  defen- 
dant, as  landlord  and  tenant,  shall  operate  upon  them,  and 
thus  it  affirms,  instead  of  impairing  the  obligation  of  a  con- 
tract. 

'  From  these  viewis  it  ir  claimed : 

1 .  That  the  record  does  not  exhibit  a  caae  for  the  comitde*? 
ration  of  this  Court. 

3.  The  decision  of  the  court  of  Pennsylvania  was  upon 
the  general  law  of  the  land,  and  not  on  the  act  of  assembly. 

3.  Th^  act  of  the  8th  of  April  1836  was  a  constitutional 
law,  and  did  not  impair,  but  affirmed  a  contract  which  was 
lawful ;  and  has  been  since  declared  to  have  been  so,  by  the 
highest  judicial  authority  of  the  state* 

Mr  Sergeant,  in  reply. 

1.  As  to  the  jurisdiction  of  the  Court  to  entertain  a. writ 
of  error  in  this  case  under  the  35th  section  of  the  judiciary 
act: — It  appears  that,  in  the  court  of  common  pleas,  thei  act 
of  the  8th  of  April  1806  was  relied  upon  by  the  plaintiff 
below.  The  court  charged  the  jury  that  it  was  a  binding 
act.  To  this  charge  the  defendant  excepted,  and  the  judge 
signed  and  sealed  the  bill  of  exceptions.  Was  this  enor9 
Vol.  II.—  3  A 
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If  it  was,  the  court  above,  by  affiitniDg  the  judgment^  adopt- 
ed the  error,  and  affirmed  the  conatitutionality  of  the  law. 
That  it  was  material  to  the  decision,  cannot  be  doubted, 
but  the  proof  of  its  materiality  does  not  lie  upon  the  plain- 
tiff. The  rule  upon  this  subject  is  laid  down  with  great 
precision  in  Etting  V9.  Bank  of  the  United  States,  11  Wheat. 
59.  <^  But  if  he  (the  judge)  proceed  to  state  the  law''  (though 
not  bound  to  do  it),  '^  and  state  it  erroneously,  his  opinion 
ought  to  be  revised,  and  if  it  can  have  had  any  influence  on 
the  jury,  their  verdict  ought  to  be  set  aside."  It  is  neces- 
sary, therefore,  for  those  who  allege  that  an  erroneous  opin- 
ion of  a  judge  in  his  charge  to  a  jury,  is  not  examinable  in 
error,  to  show  that  it  cou|d  not  have  had  any  influence  on 
the  jury. 

But  it  is  manifest  that  the  opinion  expressed  in  the  court 
of  common  pleas,  that  the  act  of  assembly  was  a  binding  act, 
had  a  decisive  influence  on  the  issue  of  the  cause.  It  cut 
off  all  defence,  by  making  the  defendant  tenant  of  the  plain- 
tiff. It  was  so  considered  by  court  and  counsel ;  and  it  was 
the  very  ground  of  reversal  of  the  previous  judgment.  13 
Serg.  if  RawlSj  13.3. 

The  exceptionable  opinion  thus  expressed,  sufficiently 
appears.  It  was  filed  of  record,  which  in  Pennsylvania  is 
sufficient  to  subject  it  to  revision  in  the  superior  court. 
Downing  va,  Baldwin;  1  Serg.  fy  Rawle^  298.  It  is  set  out, 
too,  in  a  bill  of  exceptions  signed  and  sealed  by  the  judge. 
The  supreme  court,  therefore,  could  not  avoid  passing  upon 
it.  They  did  pass  upon  it;  and  thus  it  became  a  final  de- 
cision of  the  ''  liighest  court"  in  the  state,  to  which  a  writ 
.  of  error  lies  from  this  Court. 

Does  it  sufficiently  appear  that  the  constitution  of  the 
United  States  came  in  question  ?  This  is  the  only  remaining 
inquiry  under  this  head,  and  it  is  settled  by  decisions  here- 
tofore made.  ^It  is  not  necessary,  to  found  the  jurisdiction, 
that  it  should' appear  that  the  constitution,  or  an  act  of  con- 
gress, or  a  treaty,  was  insisted  upon.  It  is  sufficient,  if  it 
be  seen  that  either  of  them  was  applicable  to  the  case. 
Miller  vs.  Nichols,  4  Wheat.  311.  Williams  vs.  Norris,  12 
Wheat.  124.    Hickey  va.  Starkie,  1  Peters,  98.    But  it  is 
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very  appareoty  that  the  uncoostittttioiiality  of  the  act  was  in- 
sisted upon  in  both  courts.  The  charge  was  excepted  to  in 
the  common  pleiui,  on  the  ground  that  it  stated  the  act  to 
be  binding.  In  the  supreme  court,  it  was  evidently  pre* 
sented  in  the  first  and  second  errors  assigned.  It  appears, 
also,  that  the  suit  was  brought  in  1817,  so  that  the  act  passed 
after  the  commencement  of  the  action;  and  it  further  appears 
from  the  charge,  what  the  former  decision  had  been  upod 
the  same  alleged  lease,  before  the  act  was  passed.  The 
judge  decided  (and  the  supreme  court' of  Pennsylvania 
affirmed  the  decision),  that  the  court  and  jury  were  bound 
by  tbe  .act.  If.  it  was  -ifoconstitutional,  it  was  no  law,  and 
thjsy  were  not  bound  by  it.  He  therefore  decided  that  it 
.was  not  uncoiistitutional.  The  question  is  thus  directly 
brought  before  this  Court,  and  it  is  the  only  qoestiqn  in  jthe 
record  which  is'  examinable  hexe. 

^.  Is  this  act  then  a  constitutional  act,  consistent  with 
the  cpniiuttttion  of  the  United  States  ?  Before  the  ,act  passed^ 
there  was  no  subsisting  lease  between  the  parties.  The  act 
created  one.  Satterlee  va.  Matthewson,^  IS  Serg.  fy  RqwU^ 
iSa^  It  was  impossible  that  any  valid  lease  could^  beder 
rived  from,  or  founded  upon  a  Connecticut  title.  That  title 
was  from  the  beginning  adverse  to  the  sovereignty  of  Penn- 
sylvania, was  maintained  by  force,  was  treated  by  the  la[ws 
of  Pennsylvania  fis  hostile,  and  its  assertion  as  criminal. 
For  proof  of  this  position,  he  referred  to  the  history  of  the 
controversy,  the  decree  of  Trentpn  which  settled  the  right, 
and  the  various  lawsof  Pennsylvania  which  prohibited,  nnder 
severe  penalties,  every  form  of  Connecticut  title,  of  deriva- 
tion from  it,  or  possession  under  it.  He  referred  also  to  ju* 
dicial  decisions,  to  show  that  every  contract  growing  out  of 
it  was  void,  and  especially  to  Mitchell  vs.  Smith,  1  Bum^ 
110,  and  the  preamble  of  the  act  t>f  1802,  3  Smiihf  5S5. 
The  period  of  settlement  pr  claim  under  that  title  made  no 
diflbrehce.  The  act  of  1795,  it  was  true,  gave  peculiar 
powers,  in  certain  cases,  to  punish  and  remove  certaia  in* 
truders.  But  all  were  intruders,  not  upon  private  right 
merely,  but  upon  the  state  sovereignty,  who  came  in  or 
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coDtiBoed,  mider  pretence  of  Connecticut  right;  and  as  such 
they  wer9  public  .distorbersi  obnoxious  to  public  ctiastifle- 
ment.  So,  thoy  were  always  considered,  both  in  the  legis" 
latioaand  in  the  judicial  decisions  of  Pennsylvania.  Overton 
tw.  Tracy »  14  Serg.  ^  Rau^e,  Mif  was  not  to  the  contrary. 
It'  only  decided  that  it  was  not  unlawful  and  criminal  for  the 
owner  of  a  PennsyWania  title  voluntarily  to  pay  a  Connec- 
ticut settler  for  his  improTements.  That  case  admits  that 
it  would  be  unlawful  to  buy  the  title. 

Independently  then  of  the  act  in  question,  there  could  be 
no  relation  of  landlord*  and  tenant,  because  there  could  bcf 
no  valid  lease.  The  act  creates. the  relation^  id  ^  pending 
•nit.  It  was  a  law  to  alter  the  rights  of  property  between 
individuals  without  their  .consent,  so  as  to  give  to  one  a  right 
to  recover  from  the  other  which  he  had  not  before.  It 
works  this  result,  by  making  a  new  rule  to  govern  between 
tbe  parties,  so  that  A^  shall  be  enabled  by  means  of  it  to 
recover  the  property  of  B.  In  other  words,  it  enables  A.  to 
turn  B.  out  of  the  possession  of  his  freehold.  This  is  pre- 
cisely equivalent  to  a  law  declaring  that  A.  shall  have  B.'*s 
property  without  his  consent.  Such  a  law,  penned  in  plab 
terms,  would  excite  universal  abhorrence  in.  every  one  who 
has  the  least  feeling  of  respect  for  individual  rights.  It  is 
not  the  less  dangerous  and  objectioiaable,  for  being  more  in* 
directly  accomplished. 

This  act  does  not  profess  to  be  declaratory.  If  it  did,  it 
would  still  be  objectionable.  To  expound  laws  is  a  judi- 
cial, and  not  a  legislative  function.  Ogden  tm.  BlaeUedge, 
2  Cranchf  277.  But,  admitting  the  law  to  be  as  it  had  beeir 
laid  down  by  the  nupreme  court,  it  changes  the  law,  as  to 
existing  cases,  so  as  to  divest  vested  rights.  To  do^this,  it 
md^es  that  rightful  and  valid  which  before  was  wrongful 
and  void.  It  creates  a  lea^e  where  none  before  existed.  It 
makes  one  a  landlord  and  the  other  a  tenant^  creating  for 
each  the  capacities  and  disabilities  belonging  to  that  cha- 
racter. It  carries  this  back  for  thirty-five  years.  It  thus 
make^  A.V  possession  the  possession  of  B.,  and  introduces 
the  statute  of  limitations  as  a  bar<    Thus,,  it  creates  lease, 
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tenancy,  possession,  bar,  and  completely  changes  the  whole 
case.  The  effect  is  precisely  this,  that  Satterlee  shall  have 
DO  defence  in  the  pending  suit. 

This  cannot  be  called  judicial  legislation.  It  is  neither 
judgment  nor  legislation,  but  more.  Neither  does  it  merely 
exercise  appellate  power.  It  makes  a  case  for  a  party  to 
insure  a  recovery  in  an  existing  case.  It  is  an  exercise  of 
power,  neither  legislative,  executive  or  judicial,  but  arbi- 
trary. The  intention  of  tho  legislature  is  not  material. 
The  time  when  this  apt  was.  passed,  a  few  days  before  the 
end  of  the  session,  warrants  a  belief  that  it' was  not  much 
considered.  But,  tho\igh  the  legislature  did  not  so  intend, 
it  Was  clearly  devised  for  this  very  case.  The  baste  with 
which  it  was  carried  to  the  common  pleas  of  Bradford 
county,  immediately  after  it  was .  passed,  and  before  the 
laws^  of  the  session  could  have  bqen  published,  is  proof  of 
its  design.    It  was  meant  for  this  case. 

Is  such  an  act  constitutional  ? 

1.  It  is  a  violation  of  contract.  In  1781,  the  state  sold 
the  land  to  Mr  Wharton,  who  paid  for  it;  and  granted  him 
by  patent  aii  estate  in  fee  simple.  In  1&12,  he  sold  to  John 
F.  Satterlee,  who  succeeded  to  all  his  rights.  Thus,  Sat* 
terlee  held  by  contract  of  the  state  who  sold  the  land. 
Could  the  state  resume  the  grant?  No.  fletcher  v$. 
Peck,  6  Cranchf  57.  131.  If  the  state  couTd  not  resutpe: 
the  grant,  could  she  grant  it  to  another?  That  would,  in 
fact,  be  a  resumption ;  for  she  could  not  grant  without'  as- 
saming  the  dominion  over  the  land*.  Such  a  proceeding  is 
entirely  indefenisible,  and  is  used  as  the  strongest  illustra- 
tion of  what  rightfiil  legislation  cannot  accomplish,  by 
Justice  Patterson  in  Vanhome  vb.  Dorrance,  2  DaU.  304, 
and  Justice  Chase  int  Calder  vs.  Bull,  3  DaU.  356. 

Can  the  state,  then,  rightfully  resume  any  part  of  the  do- 
minioti  aver  the  land  9  The  answer  is  implied  in  the>ni- 
vtoality  of  the  former  proposition.  She  has  parted  with 
the  whole.  To  resume  apart  violates  the  contract  of  sale 
at  much  as  to  resume  the  whole.  Can  the  state  grant  any 
part  of  it  9  Certainly  not.  Can  she,  by  lier  mere  authority, 
impose  upon  it  any  inciimbf ance  9  snbject  it  to  mortgage. 
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judgmeat  or  tea#8  f  Can  the  state  alter  the  relation  of  the 
owner  to  biis  property,  or  make,  him  less  than  an  owner,  or 
less  than  a  tenant  in  fee  simple  f  Can  she,  directly  or  indi* 
rectly,  deprive  him  of  his  title,  his  possession,  or  right  of 
possession  ?  Either  is  inconsistent  with  the  grant,  and  a 
violation  of  the  contract.  These  deductions  are  all  legiti- 
mately and  unavoidably  made  from  the  first  principle.  NoW| 
this  act  of  assembly  does  take  from  the  ownerhis  possession 
and  his  right  of  possession,  and  transfers  them  to  another. 
It,  therefore,  violates  the  contract  and  transcends  the  just 
powera  of  legislation.  If  this  can  be  done,  what  limit  shall 
be  assigned  to  the  power  1  The  truth  is,  that  the  act  gives 
Matthewson  a  title.  That  is  its  effect.  It  takes  away  the 
right  of  Satt^rlee.  It  is  the  some  exercise  of  power,  as  to 
declare  that  a  valid  lease  should  be  void,  or  a  youpger 
gi:ant  better  than  an  older  one. 

2.  It  is  retrospective  and  ex  j>ost  facto.  There  are  three 
provisions  in  the  constitiition  which, ,  in  defining  the  limits 
of  legisktive  power,  ought  to  be  taken  together  ^—rTbe  guar*- 
antee  of  a  republican  government,  in  the  4th  section  of  thci 
4th  article,  which  secures  th^distributmn  of  legislative,  ex- 
ecutive and  judicial  authority ;  the  prohibition  to  the  stales 
of  the  power  to  pass  bills  of  attainder^  ex  post  facto  laws  and 
laws  impairing  the  obligation  of  contracts,  in  the  10th  section 
of  the  5th  article ;  and  the  fifth  amendment^  restrictipg  the 
exercise  of  the  power  of  the  eminent  dolnldn.  They  were 
intended,  together,  effectually  to  secure  the  political  and 
civil  rights  of  the  citizen?  imd  to.  protect  firom  legislalite 
encroachment.  They  ought  always  to  be  liberally  constnwi 
in  favour  of  the  rights  of  the  citizen.  Opinion  of  iuidge.  Iphn- 
son,  1 3  WhBotimy  256.  These  provisions  .were  :inlended .  to 
be  equal  and  invariable  in  their  operation,  and  tp  embri^ce 
all  cases  of  unjust  legislation  affecting  tbCsproperty  or  liberty 
of  individuals.  Retrospective  laws  aM  Mways  unjust«md 
are  contrary  to  the  fundamental  principles  of  ovr  social  comr 
pact.  In  these  clauses  of  the  constitution^  regardmust  be 
bed  to  the  spirit.  Suppose  a  law.  were  to  declare  a  valid 
lease  void.  This  would  impair  the  obligation  of  thei)OiiA 
tract  between  the  parties.  Suppose  a  law  to  declare  «  V0i4 
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lease  valid.  Precisely  the  same  injastice  is  done.  Will  the 
coDStitation  be  satisfied  with  a  distinction  between  them, 
when  there  is  no  differenae?  The  spirit  of  the  constitution 
abhors  it.  Private  property  cannot  be  taken,  even  for  pub- 
lic usie,  without  full  compensation  and  process  of  law.  To 
affect  the  rights  of  property  in  any  other  way,  was  deemed 
to  be  beyond  the  power  of  legislation^  and  therefore  the 
guard  is  applied  to  the  taking  for  public  use.  The  other 
partk  of  the  constitution  had  done  the  rest. 

Retrospective  laws,  violating  the  rights  of  property,  are 
contrary  to  the  contract  of  any  socfety  established  upon  a 
republican  basis.  They  not  onfy  impair,  they  break  it.  The 
greats  object  of  our  constitution  is  to  preserve  individual 
rights,  not  to  destroy  them.  There  is  no  power  in  the  go- 
vernment but  what  is  given  for  this  end.  The  freedom  of 
the  citisen,  the  enjoyment  of  his  own  without  disturbance 
or  interference,  are  what  constitute  his  happiness ;  and  in  a 
government  where  that  is  consulted,  constitute  his  rights. 
They  are  sacred,  and  ought  not  to  be  interfered  witb% 

Mr  Justice  Washington  delivered  the  opinion  ^of  the 
Court. 

This  is  a  writ  of  error  to  the  supreme  court  of  Pewsyl- 
vania^  An  ejectment  was  commenced  by  the  defendant  in 
error  in  the  court  of  common  pleas  against  Elisha  Satterlee 
to  recover  the  land  in  controversy,  and  upon  the  motion  of 
tliTe  plaintiff  in  error,  he  was  admitted  as  her  landlord,  a  de- 
fendant to  the  suit.  The  plaintiff,  at  the  trial,  set  up  a  title 
undeir  a  warrant  dated  the  10th  of  January  1812,  founded 
upon  an  improvement  in  the  year  1785,  which  it  was  admit- 
ted was  under  a  Connecticut  title,  and  a  patent  bearing  date 
the  19tb  of  February  1813. 

The  defendant  claimed  tttle  under  a  patent  issued  to 
Wharton  in  the  year  17P1,  and  a  conveyance  by  him  to  John 
F.  Satterlee  in  April  1812.  It  was  contended  on  the  part 
of  the  plaintiff,  that  admitting  the  defendant's  title  to  ,be  the 
oldest  and  best,  yet  he  was  stopped  from  setting  it  up  in 
that  suit,  as  it  appeared  in  evidence  ihat  he  had  come  into 
possession  as  teqant  to  the  plaintiff  sometime  in  the  year 
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1790.  The  court  oi'  common  pleas  decided  in  favoiir  of  the 
plaintiff  upon  the  ground  just^ stated,  and  judgment  was  ac- 
cordingly rendered  for  her.  Upon  a  writ  of  error  to  the 
supreme  court  of  that  state,  that  court  decided,  in  June 

1825,  13  Serg.  ^  jRatofe,  133,  that  by  the  settled  law  of 
Pennsylvania,  the  relation  of  landlord  and  tenant  could  not 
subsist  under  a  Connecticut  title  ;  upon  which  ground  the 
judgment  was  reversed  and  a  venire  facias  de  novo  was 
awarded. 

On  the  8th  of  April  ld26,  and  before  the  second  trial  of 
this  cause  took  place,  the  legislature  of  that  state  passed  a 
law  in  substance  as  follows,  viz.  «<^fhat  the  relation  oriand- 
lord  and  tenant  shall  exist,  and  be  held  a8  fully  and  effec- 
tually between  Connecticut  settlers  and  Pennsylvania  claim- 
ants, as'  between  other  citizens  of  this  commonwealth,  on 
the  trial  of  any  cause  now  pending,  or  hereafter  to  be 
brought  within  this. commonwealth,  any  law  or  usage  to  the 
contrary  notwithstanding." 

Upon  the  retrial  of  this  cause  in  the  inferior  qourt  in  May 

1826,  evidence  was  given  conducing  to  prove,  that  the  land 
in  dispute  was  purchased  of  Wharton  by  Elisha  datterlee, 
the  father  of  John  F.  ^atterlee,  and  jtbat  by  his  direction, 
the  conveyance  was  made  to  the  son.  It  further  appeared 
in  evidence,  that  the  son  brought  an  ejectment  against  hi* 
father  in  the  year  1813,  and' by  some  contrivance  between 
those  parties,  alleged  by  the  plaintiff  below  to  be  merely 
colourable  and  fraudulent,  for  the  purpose  of  depriving  her 
of  her  possession,  obtained  a  judgment  and  execution  there- 
on, under  which  the  possession  was  delivered  to  the  plain- 
tiff in  that  suit,  who  immediately  afterwards  leased  the  pre- 
mises to  the  father  for  two  lives,  at  a  rent  of  one  dollar  per 
annum.  The  fairness  of  the  transactions  was  made  a  ques- 
tion on  the  trial;  and  it  was  asserted  by  the  plaintiff  that, 
notwithstanding  the  eviction  of  EUsha  Satterlee  under  the 
above  proceedings,  he  still  continued  to  be  her  tenant. 

The  judge,  after  noticing  in  his  charge  the  decisiou  of 
the  supreme  court  in  1825,  aifi|  the  act  of  assembly  before 
recited,  stated  to  the  jury  the  general  principle  of  law, 
which  prevents  a  tenant  from  controverting  the  title  of  his 
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kmdlofd  by'sbomog  it  to.  be  defective^  theezceptioato  that 
principle  where  the  landlord  claims  under  a  Gonnecticnt 
title,  as  laid  down  by  the  above  decisioii,  and  the  effect  of  the 
act  of  assembly  upo^  that  decision,  which  act  be  pronounc- 
ed to.be  binding  on  the  Court.  He  therefore  concluded, 
and  so  charged  the  jury,  that  if  they  should  be  satisfied  from 
the  evidence,  that  the  transactions  between,  the  two  Satter? 
lees  before  mentioned,  were  booa  fide,  aiid  thai  John  F. 
Satterlee  was  the  actual  purchaser  of  the  land^  then  the  de- 
feodapts  might  net  up  the  eviction  as  a  bar  to  tbe.plaintiff^r 
reeprery  aa  landlord.  But  that  if  the  jury  should  be  satisfied 
that*those  tvansaclions  were? collusive,  and  thaLEli^ha  Sat* 
teirlee^as  in  fact  the.  real  purchaser,  and  the.  name  of  Jiis 
son  inseiled  in  the  deed  foi^  tbe>  fraudulent  purpose  of  4e>- 
stroyibg^he.rightof  the  phuntiff  as  landloiNi ;  then  the  merely 
claiming  under  a  Connecticut  litl^,  wouldnot  deprive  ber  of 
her  iaglit  to  lecovar  m'that  suit. 

To  this  charge,  of  which  the  substance  only  has  been 
staled,  an  exception  wap  taken,  and  the  wbole  of  it  is  spread 
upon  the  record.  The  jury  found  a  verdict  fox  the  plaintiff; 
and  judgment  being  rendered  for  her,  the  cause  was  again 
taken  to*  the  supreme  court  by  a  writ  of  error. 

The  only  question  which  occurs  in  this  cause,,  which  it  is 
competent  to  this  Cpurt  to  decide  is,  whether  the  statute  of 
Pennsylvania  which  has  been  mentioned,.  oj(  the  Sth  of  April 
1826,  is  or  is  not  objectionable,  on  the  ground  of  its  repug- 
hsincy .  to  the  coostitutiofk.  of  the  United  States  ?  But  beforis 
this  inquiry  is  gone  into,  it  will  be  proper  to  dispose  of  a 
preliminary  objection  made  to  the  jurisdiction  of  this  Court» 
Upon  the  ground  that  there  is  nothing  apparent  on  this  re* 
cord  to  raise  that  question,  or  otherwise  to  bring  this  case 
within  any  of  the  provisions  of  the  26th  section  of  the  judi- 
ciary act  of  1789. 

Questions  of  this  nature«have  frequently  occurred  in  this 
Court,  and'  have  given  occasion  for  a*  critical  examination  of 
the  above  section,  which  has  resulted  in  the  adoption  of  cer- 
tain principles  of  construction  applicable  to  it^by  whi^h  the 
objection  now  to  be  considered  may,  without  much  difficul- 
ty, be,  <iecided.  2  Whtatm^  363.  4  tFhMton,  311.  12 
Vol.  n.^3  B 
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fFheatanj  117.  One  of  those  principles  is,  that  if  it  suffi- 
eiently  appear  froni  the  record  itself,  that,  the  repagnancy 
of  a  statute  of  a  state  to  the  constitution  of  the  United  States 
was  drawn  into  question,  or  that  that  question  was  applica- 
ble to  the  case,  this  Court  has  jurisdiction  of 'because  under 
the  section  of  the  act  referred  to  i  although  the  record  should 
not,  in  terms,  state  a  misconstruction  of  the  constitution  of 
the  United  States,  or  that  the  repugnancy  of  thestatuteof  the 
state  to  any  part  of  that  comtitntion  was  drawn  into  questioo. 

Kdw  it  is  inanifest  from  this  record|  not  only  that  the  con- 
stitutionality of  the  statute  of  the  8th  of  April  1826,  was 
drawn  into  question,  and  was  applicable  to  the  case,  but  that 
it  was  so  applied  by  the  judge,  and  formed  the  basis  of  his 
opinion  to  the  jury,  that  they  should  find  in  favour  of  the 
plaintiff,  if  in  other  respects  she  was  entitled  to  a  verdict. 
It  is  equally  manifest  that  the  right  of  the  plaintiff  to  recover 
in  that  action  depended  on  that  statute ;  the  effect  of  which 
was  to  change  the  law,  -as  the  supreme  court  had  decided  it 
to  be  in  this  very  case  in  the  year  1826.     12  S.  fy  R.  133. 

That  the^f  harge  of  the  judge  forms  k  part  of  this  record 
is  unquestiCNftable.  It  was  made  so  by  the  bill  of  exceptions, 
and  would  have  been  so  without  it,  under  the  statute  of  the 
24th  of  Febrtiary  1806,  of  that  state ;  which  directs,  that  in 
all  cases  in  which  the  opinion  of  the  court  shall  be  delivered, 
if  eitiier  party  require  iti  it  is  made  the  duty  of  the  judges 
to  reduce  the  opinion,  with  their  reasons  therefor,  to  writing, 
and  to  file  the  same  of  record  in  the  cause.  In  the  case  of 
Downing  V9.  Baldwin,  1  Serg.  ^  JRoioIe,  298,  it  was^^cided 
by  the  supreme  court  of  Pennsylvania,  that  the  opinion  so  ^ 
filed  becomes  part  pf  the  r^brd,  and  that  any  error  in  it  may 
be  taken  advantage  of  on  a  writ  of  error  without  a  bill  of 
exceptions. 

It  will  be  suflicient  .to  add  that  this  opinion '  of  the  court 
of  common  pleas  v^as,  upon  a  writ  of  error,  adopted  and 
affirmed  by  the  supreme  court;  ^d  it  is  the  judgment  ot 
thiit  court  upon  the  fioint  so  decided  by  the  inferior  court; 
and  not  !he  reasciniir^cf  the  judges  upon  it,  which  this  Court 
is  no^  called  upon  to  revisi^. 
.    We  come  ilow  to  the  main  qu^tion  in  this  cause.     Is  the ' 
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8cl  which  if  objected  to,  repugnant  to  any  proTisioa  of  the 
constitution  of  the  United  States  ?  It  ia  alleged  to  be  so 
by  the  coansel  for  the  plaintiff  in  error,  for  a  variety  of 
reasons ;  and  particnlarly,  because  it  impairs  the  obligation 
of  the.  contract  between  the  state  of  Pennsylyania  and  the 
plaintiff  who  claims  title  under  her..grant  to  Wharton,  as 
well  as  of  the  contract  between  Satterlee  and  Matthewson ; 
because  it  oieaies  a  contract  between  parties  where  none 
previously  existed,  by'  rendering  that  a  binding  contract 
which  the  law  of  the  land  had  declared  to  be  invalid ;  and 
because  it  operates  to  divest  and  destroy  the  Vested  rights 
of  the  plaintiff.  Another  otqection  relied  upon  is,  that  in 
passing  the.act  in  question,  the  le^lature  exercised  those 
functions  which  belong  exclusively  to  the  judicisil  branch  of 
the  government* 

Let  these  objections  be  considered.  The  grant  to  Whar- 
ton bestowed  upon  him  a  fee  simple  estate  in  the  land 
granted,  together  with  all  \he  rights,  privileges  and  advan- 
tages which,  by  the  laws  of  Pennsylvania,  that  instrument 
*  might  legally  pass.  Were  any  of  those  rights,  which  it  is 
admitted^  veited  in  his  vefidee  or  alienee^  disturbed,  or  im- 
paired by  the  act  under  consideration  t  It  does  not  appear 
from  the  record,  or  even  from  the  reaiBoning  of  the  judges 
of  either  court,  that  they  were  in  any  instance  denied^  or 
even  drawn  into  question.  Before  Satterlee  became  entitled 
to  toy  part  of  the  land  in  dispute  under  Wharton,  be  had 
voluntarily  entered  into  a  contract  with  Matthewson,  by ' 
which,  he  became  his  tenant,  under  a  stipulation  that  either 
of  the  parties  might  -put  an  end  to  the  tenancy  at  the  ter- 
mination, of  any  one  year.  Under  this  new  contqict,  which, 
if  it  was  ever  valid,  was  still  subsisting  and.  in  full  force  at 
the  time  when  Satterlee  acquired*  the  title  of  Wharton,  he 
exposed  himself  to  the  operation  of  a  certain  principle  of 
the  common  law,  which  estopped  him  from  controverting^ 
the  iitle  of  his  landlord,  by  setting  up  a  better  title  to  the 
land  in  himself,  or  one  outstanding  in  some  third  persoUf 

It  is  true  that  the  supreme  court  of  ihe  state  decided,  in 
the  year  1826,  that  this  contract,  being  entered  into  with  a 
person  claiming  under  a  Connecticut  title,  was  void;  so  that 
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the  principle  of  law  whidi  has  been  mentioned  dki  not 
apply  to  it.  But  tbe  legislatare  afterwards  declared  by  the 
act  under  examination,  that' contracts  of  thai  nature  were 
valid,  and  that  the  relation  of  landlord  and  tenant  should 
exist,  and  be  held  effectual,  as  well  in  contracts  of  that 
description,  fts  in  those  between  other  citizens. of  the  state. 
Now  this  law  may  be  censured,  as  It  ha»  been,  as  an  un^ 
wise^and  unjust  exercise  of  legislative  power;  as  retrospec-* 
live  in  its  operation.;  as  the  exeroise,  by  the  legislature,  >f 
a  judicial  function;  and  as  creaCfasg  a  contract  between 
parties  where  none  previously  existed.  All  this  may  be  ad- 
mitted ;  but  the  question  which  we  are  now'considering  is, 
does  it  impair  the  obligation  of  the  contvact  between,  the 
state  and  Wharton,  or  his  alienee  1  Both  the  decision  of 
the  supreme  court  in  1825,  and  th  sact,  operate,  not  up6n 
that. contract,  but  upon  the  subsequent  contract  between 
Satterlee  and  Mattbewson.  No  question  •  arose,  or  was  de*' 
cided,  to  disparage  the  title  of  Wharton,  or  of  Satterlee  as 
his  vendee.  Sa  far  from  it,  that  the  judge  stated  in*  his 
charge  to  the  jury,  that  if  the  .transactions  between  John 
F.  Satterlee  and  EUisha  Satterlee  were  fair<  then  the  elder 
title  of  thci  defendant  must  prevail,  and  he  would  be  entitUd 
to  a  verdict. 

We  are  then  to  inquire,  whether  the  obligation  of  the 
contract  between  Satterlee  and  Mattbewson  was  impaired 
by  this  statute?  The  objectione  urged  at  the  bar,  and  the 
arguments  in  eupport  of  them,  fipply  to  that  contract,  if  to 
either.  It  is  that  contract  wh^h  the  aot  declared  to  be. 
valid,  in  opposition  to  the  decision  of  the  supreme  court; 
and  admitting  the  correctness  of  tbsit  decision,  it  is  not  easy 
to  perceive  how  a  law  which. gives  validity  to  avoid  con* 
tract,  can  be  said- to  impair  the  obligation  of  that  contract. 
Should  a  statute  declare,  contrary  to  the  genera)  principles 
of  law,  that  contracts  founded  -upon  an  illegal  or  immoral 
consideration,  whether  tin  existence  at  the  time  of  passing 
the  statute,  or  which  might  hereafter  b^  entered  into,  should 
nevertheless  be  valid  and  binding*upon  the  parties;  all  would 
admit  the  retrospective  character  of  su6h  an  enactment,  anid 
that  the  effect  of  it  waS:to  create  reontract  between  partiea 
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.where  pone  had  previoasly  existed.  Bat  it  surely  cannot  be 
contended,  that  to  create  a  contract,  and  to  destroy  or  imr 
pair  one,  mean  the  same  thing. 

If  the  effect  of  the  statute  in  question;  be  not  to  impair 
the  obligation  of  either  of  those  contracts,  and  none  otheif 
appear  upon  this  record,  is  tnere  any  other  part  of  the  con- 
stitution of  the  United  States, to  which  it  is  repugnant?  It 
is  said  to  be  retrospective.  Be  it  so ;  but  retro8i>ective  laws 
which  do  nbt  impair  the  obligation  of  contracts,  or  partake 
of  the  character  of  ex  post  facto  laws,  are  not  conderonQd 
or  forbidden  by  any  part  of  that  instrument* 

All  the  other  objections  which  have  been  made  to  this 
statute,  admit  ofthe  same  answer.  There  is  nothtkig  In  the 
constitntion  oT  the  United  States,  which  forbids  the  legis- 
lature of  a  state  to  exercise  judicial  functions.  The  case  of 
Ogden  V9.  Blackledge  came  into  this  Court  from  the  cbrcuU 
court  ofthe  United  States,  and  not  from  the  supreme  court 
of  North  Carolina ;  and  the  question,  whether  the  act  of  1799, 
which  partook  of  a  judicial  character,  was  repugnant  to  the 
constitution  of  the  United  States,  did  not  arise,  and  conse-. 
quently  was  not  decided.  It  may  safely  be  affirmed,  that 
no  case  has  ever  been  decided' in  this  Court,  upon  a  writ  of 
error  to  a  state  court,  which  affords  the  slightest  counte- 
nance to  this  objection. 

The  objection  however  which  was  most  pressed  up6n  the 
court,  and  relied  upon  by  the  counsel  for  the  phiintiff  in 
error,  was,  that  the  effect  of  thir  act  was  to  divest  rights 
which  were  vested  by  law  in  Satterlee.  There  is  certainly 
no  part  of  the  oonstitution  of  the  United  States  which  ap- 

.  plies  to  a  state  law  of  this  description ;  nor  are  we  aware  of 
any  decision  of  this,  or  of  any  circuit  court,  which  has  coa- 

'demned  such  a  law  upon  this  ground ;  provided  its  effect  be 
not  f o  impair  the  obligation  of  a  contract;  and  it  has  been 

'  shown,  that  the  act  in  question  has  no  such  effect  upon  either 
of  the  contracts  which  have  been  before  mentionod.  . 

in  the  case  of  Fletcher  vs.  Peck,  it  was  stated  by  the 
chief  justice,  that  it  might  well  be  doubted,  whether  the 
natiire  of  society  and  of  government  do  not  prescribe  some 
limits  to  thelegislative  power;  and  he  asks,  **  if  any  be  pre- 
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scribed,  where  are  they  to  be  found,  if  the  property  of  an 
iDdividaal,  fairly  and  honestly  acquired,  may  be  seized  with- 
out compensation  9"  It  is  no  where  intimated  in  that  opinion, 
tbat  a  state  statute,  which  divests  a  vested  right,  is  repug- 
nant to  the  coMtUvtum  qf  the  United  States;  and  the  case 
in  which  that,  opinion  was  pronounced,  was  removed  into 
this  Court  by  writ  of  error,  not  from  the  supreme  court  of  a 
state,  but  from  a  circuit  court. 

The  strong  expressions  of  the  Court  upon  this  point,  in  the 
cases  of  Vanhorne's  lessee  v&.  Dorance,  and  The  Socieiy 
for  the  Propagation  of  the  Gospel  vs.  Wheeler,  were  founded 
expressly  on  the  constitution  of  the  respective  states  in  which 
those  cases  were  tried. 

We  do  not  mean  in  any  respect  to  impugn  the  correctness 
of  the  sentiments  expressed  in  those  cases,  or  to  question 
the  correctness  of  a  circuit  court,  sitting  to  administer  the 
laws  of  a  state,  in  giving  to  the  constitution  t>f  that  state  a 
paramount  authority  over  a  legislative  act  passed  in  viola- 
tion of  it.  We  intend  to  decide  no  more  than  that  the  statute 
objected  to  in  this  ca^  is  not  repugnant  to  the  constitution 
,ofthe  United  States,  and  that  unless  it  be  so,  this  Court  has 
no  authority^  under  the  25th  section  of  the  judiciary  act,  to 
re-examine  and  to  reverse  the  judgment  of  the  supreme 
court  of  Pennsylvania  in  the.  present  case. 

That  judgment  therefore  must  be  affirmed  with  costs. 

Mr  Justice  Johnson. — I  assent  to  the  decision  entered  in 
this  cause,  but  feel  it  my  duty  to  record  my  disapprobation 
of  the  grouqd  on  which  it  is  placed.  Could  I  have  brought 
myself  to  ientertain  the  same  view  of  che  decision  of  the 
supreme  court  of  Pennsylvania,  with  that  which  my  brethren 
have  expressed,  I  should  have  felt  it  a  solemn  duty  to  reverse 
the  decision  of  tbat  court,  as  violating  the  constitution  of 
the  United  States  in  a  most  vital  part 

What  boots  it  that  I  am  protected  by  that  constitution 
from  having  the  oblii^ation  of  my  contracts  violated,  if  the 
legislative  power  can  create  a  contract  for  me,  or  render 
binding  upon  me  a  contract  which  was  null  and  void  in  its 
creation  9    To  give  efficacy  to  a  void  contract,  is  not,  it 
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is  true,  vMaiitm  a  contract,  but  it  is  doing  infinitely  worse; 
it  is  advadciBg  to  the  very  extreme  of  that  class  of  arbitrary 
and  des'potic  acts,  which  bear  upon  individual  rights  and 
liabilities,  and  against  the  whole  of  which  the  constitution 
roost  clearly  intended  to  interpose  a  protection  commensu- 
rate with  the  evil. 

And  it  is  very  clear  to  my  mind,  that  the  cause  here  did 
not  call  for  the  decision  now  rendered.  There  is  another, 
and  a  safe  and  obvious  ground  upon  which  the  decision  of 
the  Pennsylvania  court  may  be  sustained. 

The  fallacy  of  the  argument  of  the  plaintiff  in  error  con- 
sists in  this,  that  he  would  give  to  the  decision  of  a  court, 
on  a  point  arising  in  the  progress  of  his  cause,  the  binding 
effect  of  a  statute  or  a  judgment ;  that  he  would  in  fact  re- 
strict the  same  court  from  revising  and  overruling  a. decision 
which  it  has  once  rendered,  and  from  entering"  a  different 
judgment,  from  that  which  would  have  been  rendered  in  the 
same  court,  had  the  first  decision  been  adhered  to.  It  is 
impossible  in  examining  the  cause,  not  to  iperceive  that  the 
statute  complained  of  was  no  more  than  declarative  of  the 
law  on  a  point  on  which  ihi  decisions  of  the  state  courts 
had  fluctuated,  and  which  never  was  finally  settled  until  the 
decision  took  place  on  which  this  writ  of  error  is  sded  out. 

The  decision  on  which  he  relies,  to  maintain  the  inva- 
lidity of  the  Connecticut  lease,  was  rendered  on  a  motion 
for  a  new  trial;  all  the  right  it  conferred  was  to  have  that 
new  trial ;  and  it  even  appears  that  before  that  new  trial  took 
place,  the  same  court  had  decided  a  cause,  which  in  effect 
overruled  the  decision  on  which  he  now  rests ;  so  that  when 
this  act  was  passed,  ne  could  not  even  lay  claim  to  that  im- 
perfect state  of  right,  which  uniform  decisions  are  supposed 
to  confer.  The  latest  decision  in  fact,  which-  ought  to  be 
the  precedent  if  any,  was  against  his  right. 

it  is  perfectly  clear,  when  we  examine  the  reasoning  of 
the  judges  on  rendering  the  judgmedl  now  under  review, 
that  they  consider  the  law  as  unsettled,  or  rather,  as  settled 
against  the  plaintiff  here  at  the  time  the  act  was  passed; 
and  if  so,  what  right  of  his  has  been  violated  9  The  act 
does  no  more  than  what  the  courts  of  justice  had  done,  and 
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would  do  without  the  aid  of  the  law;  pronounce  the  decision 
on  which  he  relies  a^  erroneous  in  principle,  and  not  bind- 
ing in  precedent. 

The  decision  of  the  state  court  is  supported  under  this 
view  of  the  subject,  without  resorting  to  the  portentous  doc- 
trine (for  I  must  call  it  portentous),  that  a  state  may  declare 
a  yoid  deed  to  b^.  a  Valid  deed,  as  affecting  individual  liti- 
gants on  a  point  of  rights  without  violating  the  con9titution 
of  the  United  States.  If  so,  why  not  create  a  deed,  &t  de- 
stroy the  operation  of  a  limitation  act  after  it  has  vested  a 
title? 

The  .whole  of  this  difficulty  arises  out  of  that  unhappy  idett, 
that  the  phrase  **  ex  post  facto,"  in  the  constitution  of  the 
tynited  States,  was  confined  to  criminal  cases  exclusively ;  a 
decision  which  leaves  a  large  class  of  artttrary  legislative 
acts  without  the  prohibitions  of  the  constitution.  It  was  in 
anticipation  of  the  cptfsequences,  that  I  took  occtLsion  in  the 
investigations  on  the  bankrupt  question,  to  make  a  remark 
on  the  meaning  of  that  phrase  in  the  constitution.- .  Bfy  siib^ 
sequent  investigations  have  confirmed  me  in  the  opinion' 
then  delivered^  and  the  present  case  illustrates  its  correct- 
ness; I  will  subjoin  a  note(a)  to  this  opinion  devoted  to  the 
^lamination  of  that  question. 


This  .cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  supreme  court. of  the  state  of  •Pennsylvania 
for  the  middle  district  of  Pennsylvania,  and  was  argued  by 
counsel ;  on  consideration  wherepf,  it  is  considered^  ordered, 
and  adjudged  by  this  Court,  that  the  judgment  of -the  said 
supreme  court  for  the  state  of  Pennsylvania  in  this  caiise  be» 
and  the  same  is  hereby  affirmed  with  costs. 


(a)  For  (hif  ooU  •••  Um  tnd  of  the  volume. 
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DvHOAH  H'AkTHm,  Dsfbndamt. 

Thtb  hadt  north  wm(  of  Uio  Hfer  Ohio,  befwoon  the  riven  Scioto  and  Little 
IBittl*  lying  weet  of  LndkHr'f  Hoe,  eot  of  Robettt'*  line  and  loath  of  the  In- 
dieii  boonduy,  reeerred  by  Yiiginie,  In  her  deed  of  ce«ion  to  the  United 
Statof  of  Much  17Q4,  for  the  ntisfMtion  of  the  military  booottee  Yiiginia  had 
promifed,  were  not»  prior  to  1810,  by  any  legislative  acta  of  the  government 
9f  the  United  Statea,  w'thdmwn  from  appropriation  onder  and  by  virtoA  of 
yifglniainUitaiyhindwninnta.  A  patent  iiMied enthe  llth of  Oelober  1811, 
fiMinded  upon  a  military  land  wamnt.  foe  land  wlthi^  the  rpaerved  lande*  ia 
vaUd  againat  a  claimant  of  the  same  land,  holding  under  a  lale  made  t»y  the 
Unlled  Stalea. 

.  ERROR  to  the  srpr^me  court  of  Ohio. 

Thb  was  an  action  of  ejectment,  brought  originally  in  the 
court  of  common  pleas  for  Champaign  county  in  the  state 
of  Ohio,  by  M'Arthur,  the  defendant  in  error,  agfiinst  Rey- 
nolds, the  tenant  in  possession.  In  that  court  a  verdict  and 
judgment  lirere^  rendered,  in  &¥Our  of  the  plaintiff  below. 
The  plaiiitifftii  error  appealed  to  the  supreme  court  of  Ohio 
Tor  that.cQiinty. 

On  the  trial  in  the  latter  court,  (being  by  the  laws  of 
Ohio,  a  trial  de  novo,)  M'Arthur  againobtained  a  verdict 
and  judgment  in  his  fiivour.  M'Arthnr  claimed  the  land  in 
cokitroversy  under  a  patent  fr<Mn  the  United  States;. beacipg 
data  October  the  12th,  1913,  founded  on  entry  and  survey 
made  in  thd  year  1810,  on  a  watsant  granted  for  services 
in  the  Virginia  line  on  continental  estalihshment  during  the 
war  of  the  revolution.  Reynolds,  the  defendant  below, 
claiined  as  the  assignee  of  one  Henry  Van  Meter,  Who  in 
the  year  180$  enter^  the  land  in  controversy  at  the;  Cio- 
cinnati  land  office.  It  reverted  to  the  United  States  in  the 
year  1813,  for  non-^ymevt  of  the  purchase  money,  and 
during  the  same  year  it  was  eater  i  again  by  Van  Meter, 
and  the  certificate  of  entry  assigri  d  by  him  to  Reynolds. 

The  deed  of  ccMwion  of  the  country  uqtrih  west  of  the 
Ohio  river,  from  Virginia  to  the  United  States,  dated  in 
March  1784,  reserved  the  country  k^wun  the  rifim$  Seifito 
Vol.  II.— 3  C 
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a$id  LUtle  JIfiami,  for  the  satisfaction  of  the  military  bouiH 
ties  Virginia  had  promised  to  her  officers  and  soldiers  on 
continental  establishment  The  sources  of  the  two  rivers 
are  between  fifty  and  siity  miles  apart,  and  the  country 
between  them  makes  a  part  of  the  western  boundary  of  the 
reservation.  In  1802,  Israel  Ludlow  was  directed  by  the 
then  surveyor.general  of  Ih^  United  States,  to  run  the  boun- 
dary line  between  these  rivers,  who  in  that  year  accordingly 
ran  a*direct  liQe  from  the  source  of  the  Little  Miami  to- 
wards what  he  supposed  to  be  the  source  of  the  Scioto;  to 
which  river  he  did  not  extend  his  line,  in  consequenoe  of 
being  arrested  in  his  survey  by  the  Indians  at  the  Green- 
ville treaty  line,  that  line  being  then  the  Indian  boundary. 
The  line  run  by  Ludlow  is  called  i^uSoto's  line. 

In  the  year  1812.  congress  passed  an  act  authorising  the 
appointment  of  three  commissioners,  who,  in  conjunction 
with,  commissioners  to  be  appointed  by  Virginia,  were  di- 
rected to  run  the  boundary  Imebetfreen  the  sources  of 
these  rivers,  with  authority  to  i^ree  unon  and  establish  the 
same.  They  proceeded  to  ascertain  the  sources  of  these 
rivers,  and  onployed  a  surveyor  of  the  name  of  Roberts  t6 
run  a  direct  line  between  them.  While  he  was  running  the 
line,  a  mis]i]nderstanding  arose  among  the  commissioners  as 
to  the  principle  on  which  the  boundary  should  be  settled. 
The  Virginia  commissioners  contended  fi>r  a  Ime  from  the 
Mtffos  of  the  Scioto  to  the  m&uth  of  the  Little  Miami  as 
the.  boundary*  The  United  States  commissioners  claimed 
the  line  then  running  between  the  «miroea'of  the  two  riven 
as  the  boundary. 

The  commissioners  separated  without  agreeing  upon  a 
boondary.  This  line  is  called  Rdberiti'e  hne.  It  runs  from 
nearly  the  same  point  on  the  Little  Miami,  at  which  Lud- 
low's line  commences,  to  a  point  on  the  Scioto  several  miles 
west  of  the  teitnination  of  Ludlow's  line  when  extended  to 
the  latter  rive^.  The  two  lines  include  a  triangular  gore-of 
country  extending  from  one  river  to  the  other.  •  Shortly  after 
Ludlow's  line  was  run,  the  surveyors  in  the  employment  of 
the  United  States  proceeded  to  survey  the  country^  west  of 
and  bounding  upon  that  line,  as  fw  as  the  Indian  boundary, 


JANUARY  TERM  1829.  419 

[R<grMMtM.]rAftlMBr.] 

and  the  officera  at  the  Ciociimati  land  office  sold  the  whole 
or  part  of  the  coantry  lying  between  Ludlow'a  and  Robert«'f 
linesi  aa  the  land  of  the  United  States ;  among  which  was  the 
land  in  controversy.  The  act  of  1812  deolaied  that  Lud- 
low's line  should  be  the  boundaryi  until  otherwise  establish* 
ed  by  the  oonaenf  of  Virginia  and  the  United  States.  By 
another  act  of  congress  passed  in  1818,  Ludlow's  line  to  the 
Greenyille  treaty  linci  was  made  the  boundary. until  ofJksr- 
win  dirwted  byiaw.  And  above  the  Greenville  treaty  Kne  to 
the  Scioto,  Roberts's  line  was.  made  by  that  act  the  boundary. 

The  land  in  controversy  was  admitted  by  the  parties 
to  lie  on  Buck  creek,  a' water  of  the  Great  if  iami  river, 
.  adjoining  Ludlow's  line,  and  south  of  the  Indian  boundary 
line.  The  plaintiff  below,  M'Arthur,  farther  agreed  that 
if  the  land  in  controversy  did  not  lie  between  therivers 
Scioto  and  Little  Miami,  a  verdict  and  judgment  should  be 
raidered  against  him. 

On  the  trial  in  the  supreme  court,  of  Ohio,  the  counsel  for 
the  plaintiff  in  error  prayed  the  court  to  give  the  jury  eight 
several. instructions;  all  of  wiiich  that  court  re&sed  to  give. 

To  thts  refusal  a  bill  of  eiceptions  was  tendered^  upon 
which  the  writ  of  error  is  founded. 

The  instructions  prayed  for  by  the  counsel  for  the  plain- 
tiff in  the  court  below,  were  as  follows : 

1 .  That  the  lands  west  of  Ludlow^e  line,  east  of  Roberts's 
line,  and  south  of  the  Lklian  boundary  line,  had  been  with- . 
drawn  from  appropriation^  under  and  by  virtue  of  said  mili- 
tary land  wanrantSy  prior,  to  the  year  1810;  and  that  as  the 
same  had,  pursuant  to  the  acts  of  congress  in  such  case  made 
and providied,  beendirected  to  be  surveyed  and  sold; and 
that,  as  the  same  had  accordingly  been  surveyed  and  sold 
to  the  defendant,  prior  to  the  year  1810 ;  conseqnently  that 
the  plaintiff's  patent  is  void :  and  their  verdict  ought  to  be 
for  die  defendant. 

2.  That  as  tht*  third  section  of  the  act  of  congress  of  the 
United  States  of  1 1th  April  1818,  declares :  ''that  from  the 
sodrce  of  the  little  Miami  river  to  the  Indian  boundary  line 
estabtishedby  the  treaty  of  Greenville  in  f795,  the  line  de- 
signated as  the  westerly  boundary  line  of  the  Virginia  tract, 
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by  an  act  of  coDgrejM  paaaed  on  the  93d  day  of  March  1804| 
entitled  *  an  act  to  ascertain  the  boondary  of  the  landt  re- 
aenred  by  the  state  of  Virginia,  noith  west  of  the  river  Ohio, 
for  the  satisfaction  of  her  oiflcei's  and  soldiers  on  continental 
establishment,  and  to  limit  the  period  for  locating  the  said 
lands/  shall  be  considered  and  held  as  such  until  otherwise 
directed  by  law;'*  and  as  said  boundary  line  was  run  by  Lud- 
low, under  the  directions  of  the  surveyor  general,  pursuant 
to  an  act  of  congress,  entitled  ^VAn  act' to  extend  and 
continue  in. force  the  provisi^ms  of  an  aet  entitled  'an 
act  giving  a  right  of  pre-emption  to  certain  persons  who 
have  contracted  with  John  Cleves  Qymmes,  or  bis  asso- 
ciates, for  lands  lying  between  the  MilBuni  rivers,  in  the  ter- 
ritory north  west  of  the  Ohio,  and  for  other  purposes,'  ^  ap- 
proved May  1st,  1802 ;  and  offered  for  sale  at  public  anctiott, 
at  the  Cincinnati  land  office,  pursuant  to  the  act  entitled, 
'^  An  act  making  provision  for  the  disposal  of  public  lands 
in  the  Indiana  territory,  and  for  other  pniposes^  approved 
Harch.26th,  1804,  must  be  construed  as  having  relation  bacL 
to  the  above  recited  act,  entitled  *^  An  act  to  ascertair  tne. 
boundary  of  the  lands  reserved  by.  the  state  ef  Virginia^ 
north  west  of  the  river  Ohio,  for  the  riatisfiiction  of  the  offi- 
cers and  soldiers  on  continental  establishment,  and  to  limit 
the  period  for  locating  said  lands,"  q>proved  33d  Of  March 
1804,  was  passed,  uqd  took  effect;  and  as  the  plaintiff 'a 
patent  covers  lands  west  of  that  line,  and  south  of  the  Green- 
ville treaty  line,  and  is  based  <mi  an  entry  made  in  18^0,  en 
a  Virginia  continental  land  warrant,  which  land  had  been 
surveyed  and  sold  to  the  de&ndant,  pursuant  to  the  act  of 
congress  prior  to  the  year  1810,  the  plaintiff's  patent  is  void: 
and  their  verdict  ought  to  be  for  the  defendant. 

3«  That  according  to  the  true  intent  aiid  meaning  of  the 
act  and  deed  of  cession  from  Virginia  to  the  United  States, 
and  the  several  acts  of  congress  relative  to  the  sale  of  the 
public,  lands  of  the  United  States,  the  lands  lying  between 
the  rivers  Scioto  and  Little  Miami  are  bounded  by  aline  ex- 
tending from  the  source  or  point  of  land -farthest  reosoved 
from  the  mouths  of  these  respective  rivers,  from  which  the 
rain  descending  on  the  earth,  mas  down  inlo  their iespee^ 
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tive  ebannels,  along  the  t6p  of  the  ridges  dividing  the  wateri 
of  the  Scioto  from  the  waters  of  the  Great  Miamii  which 
empty  into  the  Ohio  below  the  mouth  of  the  Little  Miami',  «• 
delineated  on  the  diagram  relpmed  by  the  county  sunreyor 
for  the  defendant  in  this  cause ;  and  as  thepIaidtiflTs  patent 
coYers  land  west  or  without  the  boundary  of  the  dintrict  so 
bounded  as  aforesaid,  and  is  based  on  an  entry  on  a  Virgi- 
nia continental  land  wiirrant,  which  entry  was  made  in  the 
year  1810,  and  which  said  entry  and'  patent  cover  lands 
which  had,  pursuant  to  the  acts  of  congress,  been  surveyed 
and  sold  to  the  defendant,  prior  to  the  date  of  the  plaintiff's 
said  entry^  the  plaintiff's  patent  is  void :  and  their  verdict 
ought  to  be  for  the  defendant. 

4.  That  if  the  Hne  connecting  the  rivers  Scioto  and  Little 
.Miami,  cannot,  according  to  the  true  intent  and  meaning  of 
the  said  act  and  deed  of  cession,  and  the  several  acts  of  con- 
gress for  the  i^ale  of  their  public  lands,  be  extended,  as  stated 
in  instructions  last  above  adied,  then  that  the  line  connect- 
ing the  rivers  Scioto  and  Little  Miami,  so^si  to  include  all 
the  lands  between  the  said  two  fivers,  must  be  extended 
from  the  source  of  the  Little  Miami,  parallel  lo  the  general 
course  of  the  Ohio  river,  dntil  it  interseot^the.  river  Scioto; 
and  as  the  plaintiff's  patent  is  based  on^a  Virginia  conti- 
nental land  warrant,  which  warrant  had  been  located  in 
1810  on  lands  which  had  prior  jto  the  year  1810  t>een  sur- 
veyed and  sold  ^o  ihe  defendant  pursuant  to  the  acts  of  con- 
gress, die  patent  of  the  plaintiff  is  void :  and  their  verdict 
ought  to  be  for  the  defendant. 

5.  That  if  the  line  connecting  the  rivers  Scioto  and  Lit- 
tle Miami,  cannot,  according  to  the  true  intent  and  meaning 
of  the  said  act  and  deed  of  cession,  be  extended,  as  stated  in 
either  of  the  instructions  asked  for  above,  then  that  the 
sources  of  the  said  two  rivers  must  be  at  that  point  in  their 
respective  channels,  at  which,  from  the  union  of  several  ri- 
vulets^, brooks,  or  creeks,  sufficient  water  iows  at  an  ordi-» 
nary  stage,  on  wnich  to  navigate  small  vessels  laden  >  and 
that  the  line  connecting  said  rivers,  must  be  a  direct  hne. 
from  said  sources  so  ascertained  as  aforesaid }  and  if,  from 
the  evidence,  the  jury  shall  find  tliat  the  hinds  covered  by 
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the  plaintiflf's  patent,  are  based  on  an  epti/  eovering  landa 
withbat  the  limits  oif  said  Virginia  military  district,  so  call- 
ed, which  had,  prior  to  the  year  1810,  pursuant  to  the  acts 
of  congress  in  such  case  m^e  and  provided,  been  surveyed 
and  sold  to  the  defendant,  the  plaintiff's  patent  is  void:  and 
their  verdict  ought  to  be  for  the  defendant. 

6.  That  if  the  line  connecting  the  rivers  Scioto  and  Little 
Miami,  according  to  the  true  intent  and  meaning  of  the  said 
act  and  deed  of  cession,  cannot  be  extended,  as  stated  in 
either  of  the  instructions  asked  for  as  above,  then  that  the 
sources  of  the  said  two  riveirs  must  be  considered  as  com- 
mencing at  that  point  in  their  respective  channels,  from 
which  the  water  flows  at  all  seasons  of  the  year;  and  that 
said  rivers  must  be. connected  by  a  direct  line,  run  from  said 
sources ;  and  if,  from  the  evidence,  the  jury  shall  find  that 
the  plaintiff's  patent  u  based  on  an  entry,  covering  lands 
without  the  limits  of  said  Virginia  military  district,  so  called, 
which  had.  prior  to  the  year  1810  pursuant  tdthe  acts  of 
congress  in  such  case  made  and  plrovided  been  -surveyed 
and  sold  to  the  defendant,  the  plaintiff's  pateqt  is  void : 
and  their  verdict  ought  to  be  for  the  defendant. 

7.''Tbat  if  the  line  connecting  the  rivers  Scioto  and  Lit- 
tle Miami,  according  to  the  true  intent  and  meaning  of  the 
said  act  and  deed  of  cession,  cannot  be  extended',  as  stated 
in  either  of  the  instructions  asked  for  above,  then  that  the 
sources  of  the  said  two  rivers  must  be  fixed  at  that  point  in 
their  respective  channels,  farthest  removed  from  their  re- 
spective mouths,  at  which  water  is  feund  at  all  seasons  of 
the  year,  and  that  a  direct  line,  connecting  said  rivers,  must 
be  extended  from  said  points ;  and  if,  from  the  evidence^  the 
jury  shall  be  o(  opinion  that  the  plaintiff's  patent  cqvers 
land  without  said  b6undary,  so  fixed  as  aforesaid,  and  which 
is  based  on  an  entrj  covering  said  land,  made  in  the  year 
1810,  which  had  pursuant  to  the  acts  of  congress  of  the 
United  States  been  surveyed  aqd  sold  to  the  defendant  by 
the  United  States  prior  to  the  year  18 10,.  the  plaintiff 's  pa- 
tent is  void :  and  their  verdict  ought  to  be  for  the  defendant. 

8*  That  if  the  line  connecting  the  said  rivers  Scioto  and 
Little  Miamit  according  to  the  true  intent  and  meaning  of 
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the  iaid  act  and  deed  of  ceision,  and  the  fereral  acts  ef  con- 
grefls  '.^latiye  to  the  sale  of  the  pitblic  lands  of  the  United 
Stated;  cannot  be  extended,  as  stated  io  either  of  the  in-^ 
stractions  asked  for  abovoi  then  that  the  soiurces  of  these 
streams  are  at  that  pointy  farthest  removed  from  their  Jre- 
spective  months,  from  which  the  rain  descending  on  the 
earth,  mns  down  into  their  i^spective  channek ;  and  that  the 
lands  lying  between  these  rivera  are  liOiited  by  a  direct  Hue 
ran  from  those  points ;  and  if,  from  the  evidence,  the  jury 
shall  be  of  opinion  that  the  plaintiff's  patent  covers  land 
without  the  limits  of  said  boundary,  so  stated  as  eforesaid, 
and  which  is  based  on  an  entry  made  in  the  year  1810,  which 
had,  pursuant  to  the  acts  of  congress  of  the  United  States, 
prior  to  the  said  year  1810,  been  suTveyed  and  sold  to  the 
defendant  by  the  United  States^  purriaant  to  the  acts  of  con- 
gress, the  plaintiff 's  patent  is  void:  and  their  verdicft  ought 
to  be  for  the  defendant. 

But  the  court  declined  giving  the  instructions  adDsd  fiNr : 
to  which  reftMal  of  the  court  the  defendant,  by  his  counsel, 
excepted,  and  prays  the  court  here  to  sign  and  seal  this  bill 
of  exceptions,  which  is  done  accordingly^  July  19th,  1837. 

This  case  was  argued  by  Mr  Scott  for  the  plaintiff  in  er- 
ror, and  by  Mr  Mason  and  Mr  Vinton  for  the  defendant. 
Mr  Wirt,  attorney  general,  appeared  for  the  plaintiff  by  order 
c^*  the  government  of  the  United  States,  but  was  prevented 
taking  pert  in  the  argument  by  indisposition. 

Mr,  Chief  Justice  Mabshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  to  a  judgment  rendered  by  the  an* 
preme  court  of  Ohio  for  the  county  of  Champslign,  in  an 
ejectment  in  which  the  lessee  of  Duncan  M'Arthur  wn 
plaintiS;  and  John  Reync^ds  wes  defendant*  The  plaintiff 
claimed  the  land  in  controversy,  under  a  patent  issued  on 
the  13th  day  of  October  1613,  founded  on  an  entry  made  in 
the  year  1810,  on  a  militiMT  land  werrant  granted  by  the 
state  of  Yltginia  for  services  during  the  war  of  the  revolu* 
tion,  in  thcf  Virginia  line,  on  continental  establishment 
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The  title  of  the  defendant  is  thas  stated.  The  land  was 
sold  by  the  United  States  at  their  land  office  in  Cincinnati, 
in  the  year  1805,  to  Henry  Van  Meter.  It  reverted  to  the 
United  Statesin  the  year  1813  on  account  of  the  non-pay- 
ment of  the  purchase  money ;  and  was  again  sold,  during  the 
same  year  at  the  same  office,  to  Henry  Van  Meter,  to  whom 
a  certificate  of  sale  was  issued,  which  he  afterwards  trans- 
toned  to  the  defendant  John  Reynolds. 

The  Terdict  and  judgment  were  in  favour  ot  tne  plaintiflT 
in  the  state  court.  At  the  trial,  the  counsel  for  the  defend* 
ant  moved  the  court  to  instruct  the  jury  on  several  points 
made  in  the  Cfausfe,  aiid  excepted  to  the  refusal  of  the  court, 
to  give  these  instructions.  The  judgment  of  the  state  courts 
having  been  against  a  title  set  up  under  several  acts  of  con- 
gress, is  brought  before  this  Court  by  writ  of  error,  that  the 
construction  put  on  those  acts  by  that  court  may  be  te^x^ 
amined.  The  inquiry  will  be,  whether  the  court  ought  to 
have  given  any  one  of  the  instructions  which  were  lequired. 
The  several  prayers  for  this  purpose  will  be  considered  in 
the  order  in  which  they  were  made. 

1«  The  first  instruction  asked  is,  that  the  lands  west  df 
Ludlow's  line,  east  of  Roberts's  line,  and  south  of  the  Indian 
boimdary  line,  had  been  withdrawn  from  appropriation  under 
and  by  virtue  of 'military  land  warrants  prior  to  the  year 
1810;  and  that  as  the  same  had,  pursuant  to  the  acts  of  con- 
gress in  such  case  made  and  provided,  been  directed  to  be 
surveyed  and  sold,  and  had  accordingly  been  surveyed  and 
sold  to  the  defendant,  prior  to  the  year  1810;  the  plaintiff's 
patent  is  void,  and  their  verdict  ought  to  be  for  the  de- 
ibndant. 

This  motion  does  not.  question  the  bounds  of  the  lands 
reserved  by  Virginia  fer  military  bounties,  but  supposing  the 
tract  of  country  west  of  Ludlow's  line,  east  of  Roberts's 
liiie,  and  south  of  the  Indian  boundary  line  to  be  within  that 
reserve,  asks  the  court  to  say,  that  congress  had,  prior  to 
the  year  1810,  when  M' Arthur's  entry  was  made,  withdrawn 
it  fioDm  appropriation  under  and  by  virtue  of  military  land 
warrants. 
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Before  deciding  on  th^.  propriety  of  refbsing  or  graniing 
this  prayer,  it  will  be  necessary  to  review  the  legislation  of 
congress  on  this  subject. 

The  act  of  the  9th  of  June  1794(a},  taken  in  connection  with 
the  reservation  in  favour  of  their  officers  and  soldiers  coo^ 
tained  in*  the  deed  of  cession  made  by  Virginiai  unqqestio&- 
ably  subjected  the  whole  of  the  military  reserve  to  the  sati*^ 
faction  of  those  warrants,  for  which  the  reseirve  was  made. 
Had  congress,  previous  to  the  year  1810,  withdrawn  that 
portion  of  this  reserve  which  lies  between  the  line  run  by 
Ludlow,  and  that  run  by  Roberts,  from  its  liability  to  be  so 
appropriated? 

So  early  as  the  year  1785,  congress  paused  '^an  ofdh- 
nance(ft)  for  ascertaining  the  mode  of  disposing  of  lands  in 
the  western  territory,"  in  which,  for  t(ie  purpose  of  securing 
to  the  officers  and  soldiers  of  the  Virginia  line  on  continent 
tal  establishment,  the  bounties  granted  them  by  that  state, 
it  is  ordained  '^  that  no  part  of  the  land  between  the  riven 
called  Little  Miami  add  Scioto,  on  the  north  west  side  of 
the  river  Ohio,  be  sold  or  in  any  manner  alienated,  until 
there  shall  first  have  been  laid  off  and  appropriated  for  the 
said  officers  and  soldiers  and  persons  claiming  unde-  ^^em, 
the  lands  they  are  entitled  to  agreeably  to  the  said  deed  of 
ceasion  and  act  of  congress  accepting  the  same." 

The  scrupulous  regard  which  this  clauset  in  the  ordinance 
of  May  1785,  manifests  to  this^condiiion  made  by  Virginia 
in  her  deed  of  cession,  is  the  more  worthy  of  remark,  be- 
cause at  that  time  no  suspicion  was  entertained  that  the 
military  warrants  of  Virginia  would  cover  the  whole  terri- 
tory; and  it  was  even  doubted,  as  the  legislation  of  cpn- 
grass  flbows,  whether  any  part  of  that  territory  would  tfe  re- 
quired for  them.  Even  under  these  circumstances,  cocigrQ^s 
declared  the  determination  not  to  sell  or  alienate  any  land 
Detween  the  Scioto  and  the  Little  Miami. 

In  May  179$  congress  passed  **  an  act  providing  for  the 
sale  of  the  lands  of  the  United  Sutes  in  the  territory  north 


(a)  2  VhUtd  8taU$  Law^  440. 
(d)  1  Uniitd  StaUi  Lawi.  668.  669. 
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weit  of  the  river  Ohio  and  above  the  moath  of  Kentacky 
river(tf)." 

The  second  section  enacts  that,  **  the  part  of  the^  said 
land -which  has  not  been  already  conveyed,"  4lc,  ^  or  which 
has  not  been  heretofore,  and  during  the  present  session  of 
congress  may  not  be  appropriated  for  satisfying  military 
land  bounties,  and  for  other  purpb8e9,  shall  be  divided,"  &c. 
This  law  then,  from  which  the  whole  power  of  the  sur- 
veyor general  is  derived,  excludes  from  his  general  autho- 
rity all  lands  previously  appropriated  for  military  tand  boun- 
ties and  'for  other  purposes;  and  consequently  excludes 
from  it  the  lands  between  the  Scioto  and  the  Little  Miami. 
In  May  1800(i),  congress  passed  an  act  to  amend  the  act 
of  1796^  which  enacts  ^^  Ihat  for  the  diBposal  of  the  lands 
of  the  United  States  directed  to  be  sold  by  (he  original  act, 
there  shall  be  four  land  offices  established  in  the  said  terri- 
tory." The  places  at  which  these  land  offices  shall  be  fixed 
are  designated  in  the  act,  and  the  district  of  country  at- 
tached to  each  is  described.  One  of  these  is  Cincinnati,  the 
place  at  which  the  lands  in  controversy  were  sold,  and  the 
district  attached  to  it  is  that  below  the  Little-  Miiami. 

It  is  perfectly  clear  from  the  language  of  this  act,  that  it 
extends  to  those  lands  only  which  were  comprehemled  in 
the  act  of  May  1796,  and  that-no  one  of  the  districts  esta- 
blished by  it,  comprehends  the  land  in^iMntroversy.  Any 
general  phrases  which  may  be  fovind  in  the  law  must,  ac- 
cording to  every  rule  of:  construction,  be  limited  in  their 
apjrfication  to  those  lands  which  the  original  act  authofited 
the  surveyor  general  to  lay  off  for  the  purpose  of  being  sold. 
If  he  surveyed  any  lands  io  which  that  act  does  not  extend, 
he  exceeded  his  authority,  and  the  survey  is  not  sanctioned 
by  the  law.^  If  land  thus  surveyed  by  mistake  haifr  been 
sold,  the  safe  was  not  authorited  by  the  law  under  ccJoyr 
of  which  it  was  made. 

The  c<Ninsel  for  the  plaintiff  in  error  has  pressed  earnestly 
on  the  Court  the  grants  made  to  John  deves  Symmes,  and 


(a)  2  fMUd  Siaiei  Lawt,  6SS. 
ih)  3  United  ataiet  Uw$,  886. 
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to  the  purchasers  .under  him.  We  are  not  sure  that  the  ar- 
gument on  this  point  h^  been  clearly  understood,  and  have 
therefore  examined  that  transaction,  in  order  to  dispoTer  its 
influence,  if  it  can  hare  any,  on  the  question  now  odder 
consideration. 

In  1787  John  Cleves  Symmes  applied  to  congress  for  a 
grant  to  himself  and  his  associates  of  the  lands  lying  within 
the  following  limits,  viz.  ^  beginning  at  the  mouth  of  the 
Great  Miami  river,  thence  running  up  the  Ohio  to  the  mouth 
of  the  Little  Miami  river,  up  the  main  stream  of  the  Little 
Miami  river  to  the  place  where  a  due  west  line,  to  be  con- 
tinued from  the  western  termination  of  the  northern  boun- 
dary line  of  the  grant  to  Messrs  Sargent,  Cutler  &  Co.  shall 
intersect  the  said  Little  Miamiuriver,  thence  due  west,  con^ 
tinning  the  said  western  line  to  the  pUce  where  the  said 
line  shall  intersect  the  main  branch  or  stream  of  the  Great 
Miami,  thence  down  the  Great  Miami  to  the  place  of  be- 
ginning." 

In  consequence  of  this  petition,  a  contract  was  entered 
into  for  the  sale  of  one  millron  of  acres  of  land  to  begin  on 
the  bank  of  the  Ohio,  twenty  miles  along  its  meanders  above 
the  mouth  of  the  Great  Miami^  tfience  to  the  Ittiouth  of  the 
Great  Miami,  thence  up  that  river  to  a  place  whence  a  line 
drawn  due  east  will  intersect  a  line  drawn  from  the  place 
of  beginning,  parallel  with  the  general  course  of  the  Great 
Miami,  so  as  to  include  one  ihillion  of  acres  within  these 
tines  and  the  said  rivers,  and  from  that  place  upon  the  said 
Great  Miami  river,  extending  along  such  lines  to  the  place 
of  beginning,  -containing  as  aforesaid  one  million  of  acres. 

The  language  of  this  contract  does  not  indicate  Bnj  in- 
tention on  the  part  of  <:ongress  to  encroach  on  the  military 
reserve,  which  the  ordinance  of  May  1785,  then  in  fiilt  force, 
had  Excepted  from  sale  or  alienation. 

In  1792(a),  congress,  at  the  request  of  John  C.  Symmes, 

passed  an  act  to  alter  this  contract  in  such  manner  that  the 

land  sold  should  extend  from  the  mouth  of  the  Great  Miami 

'  to  the  mouth  of  the  Little  Miami,  and  be  bounded  by  the 

(a)  2  UniUd  Stat€$  Law$,  270 
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^iver  Ohio  l^n  the  south,  by  the  Great  Miami  od  the  W6rt|  by 
the  Little  Miami  on  the  east,  and  by  a  parallel  of  latitude  on 
the  north,  extending  from  the  Great  Miami  to  the  Little 
Miami,  so  as  to  comprehend  the  proposed  quantity  of  one 
million  of  acres." 

The  lands  then  which'^might  be  granted  to  John  C.  Symmes, 
in  pursuance  of  this  act  of  congress,  lay  between  the  Great 
and  Little  Miami,  and  were  to  lie  below  the  Little  Miami. 
The  Scioto  is  above  that  river;  so  that  congress  could  not 
have  intended  that  this  grant  to  Symmes  should  interfere  with 
the  military  reserve. 

On  the  36tb  of  September,  in  the  year  1794,  a  deed  was 
executed  in  pursuance  of  the  act  of  1792,  conveying  to  John 
C.  Symmes  that  tract  of  land  beginning  at  the  mouth  of  the 
Great  Miatni  river,  and  extending  from  thence  along  the  river 
Ohio  to  the  mouth  of  the  Little  M'ami  rivier,  bounded  on  the 
south  by  the  river  Ohio,  on  the  nest  by  the  Great  Miami, 
on  the  east  by  the  Little  Miami,  and  on  the  north  by  a 
parallel  of  latitude  to  be  run  from  the  Great  Miami  to  the 
Little  Miami,  so  as  to  comprehend  the  quantity  of  311,682 
acres  of  land. 

It  is  obvious  that  this  patent  does  not  interfere  with  the 
military  reserve.  But  John  C.  Symmes  had  sold  to  several 
persons  who  purchased  in  the  confidence  that  he  would  com- 
ply with  his  contract  for  one  million  of  acres,  and  be  enabled 
to  eonvey  the  lands  sold  to  them. 

In  March  1799  congress  passed  an  act  declaring  that  any 
person  or  persons,  who,  before  the  first  day  of  April  in  the 
year  1797,  had  made  any  contract  in  writing  with  John  C. 
Symmjes  for  the  purchase  of  lands  between  the  Great  and 
Little  Miami  rivers,  which  are ;  not  comprehended  in  )iis 
patent  dated  the  30th  of  September  1794,  shall  be  entitled 
to  a  preference  in  purchasing  of  the  United  States  all  the 
landa  so  contracted  for  at  the  price  of  two  dollars  per  acre. 

In  March  1801,  congress  passed  an  act  extending  this 
right  of  pre-emption  to  all  persons  who  had,  previous  to  tb^ 
first  day  of  January  1800,  made  any  contract  in  writing  with 
the  said  John  C.  Symmes  or  with  ary  of  his  associates,  for 
the  purchase  of  landk  between  the  Miami  rivers,  within  the 
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limits  of  .a  survey  made  by  Israel  Ludlow,  in  conformity  to 
an  act  of  congress  of  the  12th  of  April  1792* 

The  provisions  of.  this  act  are  supposed  to  contemplate 
the  survey  and  sale  of  the  lands  which  had  been  sold  to  John 
C  Symmes  between  the  Miami  rivers ;  in  like  manner  as  had 
been  prescribed  for  other  lands  lying  above  the  mouth  of 
Kentucky  by  the  acto  of  1796  and  1800.  The  right  of  pre- 
emption was  limited  to  lands  within  Israel  Ludlow's  survey; 
but  that  survey  contained  less  than  600,000  acres,' and  the 
contract  of  Symmes  was  for  one  million  of  acres;  congress 
therefore  resumed  the. consideration  *of  this  subject,  and  in 
May  1802  extended  this  right  of  pre-empjtion  to  all  those 
who  had  purchased  from  John  C.  Symmes,  lands  lying  be- 
tween the  Miami  rivers,  and  without  the  limits  of  Ludlow's 
survey*  •  It  cannot  be  doubted  that  this  right  of  pre-emption 
allowed  to  the  purchasers  under  John  C.  Symmes,  was  limit- 
ed to  lands  lying  between  the  Miami  rivers  and  lying  within 
his  contract.  Congress  could  never  have  intended  thatihir 
contract  should  interfere  with  the  military  reserve.  That 
reserve  was  of  lands  lying  above  the  Little  Miami. '  The  sale 
to  Symmes  was  of  landsr  lying  below  that  river*  It  was  made 
while  an  ordinance  was  in  full  force,  declaring  the  resolution 
of  congress  not  to  alienate  any  part  of  that  reserve.  Their 
contract  was  made  in  subordination  to  that  ordinance,  and 
cannot  have  intended  to, violate  iu  The  terms  of  the  con- 
tract do  not  purport  to  violate  it.  The  land  sold  to  Symmes, 
and  the  pre-emption  rights  allowed  to  the  purchasers  under 
him,  are  so  described  as  to  furnish  no  ground  for  the  opinion 
that  congress  could  have  suspected  them  to  interfere  with 
the  military  reserve.  If  the  Scioto  and  the  Great  Miami, 
contrary  to  all  probability,  should  take  such  a  direction  as 
to  produce  a  possibler  interference  between  the  lands  sold  to 
Sytnmes  and  the  reserve  which  congress  had  declared  itk 
resolution  not  to  alienate,  some  difficulty  might  possibly 
arise  in  a  case  where  one  of  the  parties  claimed  under  a 
military  warrant,  and  the  other  under  a  pre-emption  certifi- 
cate. But  that  is  not  this  case.  The  title  of  the  plaintiff 
in  error  is  under  a  purchase  made  at  si  sale  of  the  lands  of 
the  United  States  at  Cincinnati,  by  Henry  Van  Meter,  who  is 
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not  itated  to  have  held  a  pre-emption  certificate^.or  to  have 
been  a  purchaser  under  Symmes. 

The  instruction  which  tiie  court  was askedto give  in, that 
the  land  between  the  Imes  of  Ludlow  and  Roberts  had  been 
withdrawn,  from  appropriation,  under  and  by  virtue  of  mili- 
tary land  warfants,  previous  to  the  year  1810.  This  with- 
drawal is  not  in  express  terms,  but  is  supposed  to  be  implied 
from  a  direction  to  survey  the  lands  between  the  Great  and 
Little  Jf  iami  which  had  been  exempted  from  the  operation 
of  the  acts  of  1796  and  1800,  under  the  idea  that  they  were 
comprehended  in  the  contract  with  Symmes.  Ck>ngress 
could  not  suspect  that  the  lands  to  be  surveyed  under  this 
law  could  interfere  with  the  lands  lying  between  the  Little 
Miami  and  the  Scioto;  and  consequently,  cannot  have  in- 
tended by  this  act  to  vary  the  boundary  of  the  military  re- 
serve. 

It  has  been  very  truly  observed,  that  all  the  laws  on  this 
subject  should  be  taken  together.  The  condition  inserted 
in  the  deed  of  cession  of  Virginia,  which  reserves  the  land 
lying  between  the  little  Miami  and  the  Scioto,  for.  the  pnr- 
pose  of  satisfying  the  warrants  granted  to  the  officers  and 
•okUeia  of  that  state ;  the  ordinance  of  May  178$,  declaring 
that  no  part  of  that  reserve  should  be  alienated;  the  con- 
tract with  Symmes  for  the  sale  of  lands  lying  between  the 
two  Miami ;  the  acts  relative  to  pre-emptipps,  and  which 
direct  the  survey  and  sale  of  the  lands  lying  between  the 
Miami ;  without  any  allusion  (o  the  military  district ;  most  be* 
taken  into  view  at  the  same  time. 

It  is,  we  think,  impossible  to  believe  that  congress  sup- 
posed itself,  when  directing  the  survey  and  sale  of  Jands  be- 
tween the  Great  and  Little  Miami,  to  be  abridging^or  alter- 
ing the  bounds  of  a  district  which  Virginia  had  reserved  in 
the  deed  of  cession  by  which  the  country  north  .west  of  the 
Ohio  had  been  conveyed  to  the  United  States. 

When  congress  designed  to  act  on  this  subject,  the  pur- 
pose was  expressed ;  and  overtures  were  made  to  the  othef 
party  to  the  compact,  to  obtain  her  co-operation. 

In  executing  the  act  of  May  1800,  the  surveyor  general 
had  caused  a  line  to^  be  run,  from  what  he  supposed  to  be 
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the  source  of  the  Little  Miami)  towards  what  he  supposed  to 
be  the  source  of  the  Scioto,  which  is  the  liqe  denominated 
LudIo#'s,  and  surveyed  the  lands  west  of  that  liiie  in  the 
manner  prescribed  by  the  act  of  congress. 

In  March  1804(a),  congress  passed  an  act  estabfishing  that 
line  as  the  western  boundary  of  the  reserve,  provided  the 
state  of  Virginia  should,  within  two  years  after  the  passage 
of  the  act,  accede  to  it.    Virginia  did  not  accede  to  it. 

In  1812(6),  congress  made  another  effort  to  establish  this 
line*  The  president  was  authorised  to  appoint  commission- 
ers to  meet  others  which  should  be  appointed  by  Virginia, 
who  were  to  agree  on  the  western  line  of  the  military  re- 
serve, and  cause  the  same  to  be  surveyed  and  marked  out. 
These  commissioners  met ;  and  after  ascertaining  the  sources 
of  the  two  rivers,  employed  Mr  Charles  Roberts  to  survey 
and  mark  a  line  from  the  source  of  the  one  to  the  source  of 
the  other.  This  line  is  called  Roberts's  line^  The  Virginia 
commissioners,  however,  refused  to  accede  to  this  line. 

This  act  provided,  that  until  an  agreement  should  take 
place  between  the  commissioners,  the  line  designated  in  the 
act  of  1804,  which  is  .Ludlow's,  should  be  considered  and 
held  as  the  proper  boundary  line.  This  enactment  is  provi- 
sional and  prospective. 

In  1816(c),  congress  passed  an  act  declaring  that  from 
the  source  of  the  Little  Miami  to  the  Ii^lian  boundary  line, 
established  by  the  treaty  of  Greenville,  Ludlow's  line  should 
be  considered  as  the  western  boundary  of  the  military  re- 
serve, until  otherwise  directed  by  law ;  and  that  from  the 
said  Indian  boundary  line  to  the  source  of  the  Scioto  river, 
the  line  run  by  Charles  Roberts  shall  be  so  considered. 

When  we  review  the  whole  legislation  of  congress  on  this 
subject,  we  think  the  conclusion  inevitable,  that  in  the  acts 
of  1801  and  1802,  which  have  been  cited,  the  legislature 
did  not  consider  itself  as  altering  the  bounds  of  the  military 
district,  or  as  withdrawing  before  the  year  1820  any  part  of 
the  territory  lying  between  the  Little  Miami  and  the  Scioto 

(a)  8  Uni*€d  States  Law$,592, 
(6)  4  United  8taie»  Law$,  455. 
(e)  6  United  States  Laws,  232. 
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from  being  appropriated  bj  the  military  land  warrants  grant- 
ed by  the  state  of  Virginia.  If  those  acts  have  this  efiecti 
it  is  one  which  was  not  intended. 

Before  a  court  can  be  required  tp  declare  the  law  which 
would  arise  between  conflicting  statutes  of  this  characteri 
the  fact  that  they  do  conflict,  ought  to  be  clearly  establish- 
ed. The  counsel  for  the  plaintiff  in  error  has  argued  this 
part  of  the  case  as  if  the  fact  was  established ;  as  if  a  line 
drswn  from  the  source  of  the  Little  Miami  to  the  source  of 
the  Oreat  Miami  would  include  the  land  between  Ludlow's 
line  and  that  of  Roberts ;  and  this  Court  has  thus  far  treated 
the  question  as  it  has  been  argued.  But  this,  fact  Is  not  esta- 
blished in  this  case.  It  is  not  among  the  facts  agreed  by  the 
parties,  nor  was  the  'st^  court  required  tp  instruct  the  jury, 
that  if  they  should  find  the  land  west  of  Ludlow's,  and  eaat 
of  Roberts's  line  to  lie  between  the  Little  and  Great  Miami. 
or  within  Symmes's  purchase,  *'  that  it  had  been  withdrawn 
from  appropriation,  under  and  by  virtue  of  said  military  land 
warrants,  prior  to  the  year  1810,"  and  that  M'Artbur's  patent 
was  consequently  void.  The  court  was  n6t  required  to  state 
the  law  hypothetically,  as  being  dependant  on  the  fact ',  but 
to  assume  the  fact,  and  to  state  the  law  positively  upon  that 
assumption.  The  record,  we  think,  did-  not  authorise  the 
court  to  consider  this  fact  as  established,  and  to  withdraw 
it  from  thi  jury. 

There  is  no  error  in  refusing  this  instruction. 

2.  The  counsel  for  the  defendant  then  asked  the  court  to 
instruct  the  jury,  that,  as  the  third  section  of  the  act  of  the 
congress  of  the  United  States,  of  the  11th  of  April  1818,  de- 
clares :  ''That  from  the  source  of  the  Little  Miami  river  to 
the  Indian  boundary  line,  established  by  the  treaty  of  Green- 
ville in  1795,  the  line  designated  as  the  westerly  boundary 
line  of  the  Virginia  tract,  by  an  act  of  congress  passed  on 
the  23d  day  o^  March  1804,  entitled  '  an  act  to  ascertain  the 
boundary  of  the  lands  reserved  by  the  state  of  Virginia,  north 
west  of  the  river  Ohio,  for  the  satisfaction  of  her  oflicers 
and  soldiers  on  continental  establishment,  and  tp  limit  the 
period  for  locating  the  said  lands',  shall  be  considered  and 
held  as  such  until  otherwise  directed  by  law ;"  and  as  said 
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boundary  line  was  run  by  Ludlow,  under  the  directions  of 
the  surveyor  general,  pursuant  to  an  act  of  congress,  enti- 
tled *^  An  act  to  extend  and  continue  in  force  the  provisions 
of  an  act  entitled  *  an  act  giving  a  right  of  pre-emption  to 
certain  persons  who  have  contracted  with,  John  Cleves 
Symmes,  or  his  associates,  for  lands  lying  between  the  Mia- 
mi rivers,  in  the  territory  north  west  of  the  Ohio,  and  for 
other  purposes,^ "  approved  May  1st,  1802;  and  offered  for 
■ale  at  public  auction,  at  the  Cincinnati  land  office,  pursu- 
ant to  the  ^ct,  entitled  ^^  An  act  making  provision  for  the 
disposal  of  public  lands  in  the  Indiana  territory,  and  for  other 
purposes,''  approved  March  26th,  1804,  must  be  construed  as 
having  relation  back  to  the  time  the  above  recited  act,  en- 
titled **  An  act  to  ascertain  the  boundary  of  the  lands  reserv- 
ed by  the  state  of  Virginia,  north  west  of  the  river  Ohio,  for 
(he  satisfaction  of  the  officers  and  soldiers  dn  continental 
establishment,  and  to  limit  the  period  for  locating  said  lands," 
approved  23d  of  March  1804;  was  passed,  and  took  effect; 
and  as  the  plaintiff's  patent  covers  lands  west  of  that  line, 
and  south  of  the  Greenville  treaty  line,  and  is  based  on  an 
entrjf  made  in  1810,  on  a  Virginia  continental  land  warrant, 
which  land  had  been  surveyed  and  sold  to  the  defendant, 
pursuant  to  the  acts  of  congress  prior  to  the  year  1810,  the 
plaintiff's  patent  is  void  :  and  their  verdict  ought  to  be  for 
the  defendant. 

The  prayer  for  this  instruction  is  founded  on  the  assertion 
that  Ludlow's  line  was  run  under  the  direction  of  the  sur- 
veyor general,  pursuant  to  the  act  of  congress  of  the  Ist  of 
May  1802,  granting  pre-emption  rights  to  purchasers  from 
John  Cleves  Symmes;  and  that  the  land  in  controversy  was 
sold,  pursuant  to  the  act  of  the  26th  of  March  1804,  making 
provision  for  the  disposal  of  public  lands  in  the  IiMiian  ter- 
ritory, and  for  other  purposes. 

If  by  the  words  '*  pursuant  to  an  act  of  congress,"  as  used 
in  this. prayer,  it  is  intended  to  say  that  the  boundary  iine 
run  by  Ludlow  was  correctly  run  as  required  by  the  act  ^^ 
May 'ist,  1 802 ;  and  that  the  sale  of  the  land  in  controversy  was 
authorized  by  the  act  of  the  26th  of  March  rd04,  then  the 
court  is  required  to  decide  facts  not  admitted  by  the  parties, 
Vol.  II.— .3  E 


434  SUPREME  COURT. 

[Reynolds  m.  iTArthor.] 
Which  are  proper  for  the  coDsiderationof  the  jury;  and  then 
to  declare  the  law  arising  upon  those  facts.  If  those  words 
mean  no  more  than  that  the  line  was  actually  run  under  the 
authority  of  the  surveyor  general,  and  that  the*  land  in  con- 
troversy was  actually  sold  at  the  land  office '  in  Cincinnati 
by  the  officers  of  government,  the  question  fairly  arises,  what 
influence  have  these  facts  oii  the  rights  of  the  parties  1  Do 
they,  taken  in  connexion  with  the  acts  of  the  2dd  of  March 
1804  and  of  the  11th  of  April  1818,  justify  the  inference 
which  the  court  is  asked  to  draw,  that  th^  act  of  1818  re- 
lates back  to  the  act  of  1804,  and  takes  effect  from  itsdate, 
so  as  to  avoid  a  patent  issued  in  October  1812,  on  an  entry 
and  survey  made  in  1810. 

It  has  already  been  stated  that  the  act  of  the  23d  of  March 
1804  establishes  Ludlow's  line,  not  absolutely,  but  on  con- 
.  dition  that  Virginia  should  assent  to  it ;  and  that  Virginia 
never  did  assent  ^to  it. 

It  has  alsd  been  stated  that  in  1812,  congress  authorized 
the^  presideiit  to  appoint  commissioners  who  should  proceed 
in  concert  with  such  as  might  be  appointed  by  Virginia,  to 
run  a  line  which  should  constitute  the  western  boundary  of 
the  Virginia  military  reserve.  These  commissioners  did  meet, 
and  did  cause  a  line  to  run  from  the  source  of  the  Little 
Miami  to  the  source  of  the  Scioto.  This  is  called  Roberts's 
line.  The  commissioners  of  Virginia  did  not  assent  to  this 
line.  Consequently  it  is  of  no  operation. 

The  act  of  April  the  11th,  1818,  declares  that  Ludlow's  line 
shall'be  considered  and  held  as  the  true  western  boundary  of 
the  Virginia  military  reserve  until  otherwise  directed  by  law. 
But  from  what  time  shall  it  be  so  considered  and  held  ?  The 
language  of  the  law  is  entirely  prospective.  It  is  a  princi- 
ple which  has  always  been  held  sacred  in  the  United  States, 
that  laws  by  which  human  action  is  to  be  regulated;  look 
forwards,  not  btek wards;  and  are  never  to  be  cdnstrued  re- 
trospectively unless  the  language  of  the  act  shall  render  such 
construction  indispensable.  No  words  are  ifound  in  the  act 
of  1818  which  render  this  odious  construction  indispensable. 
l*he  language  is  that  Ludlow's  line  shall  be  considered  and 
held,  that  is,  shall  in  future  be  considered  and  held  as  the 
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true  western  boundary  of  that  reserve.  That  this  was  the 
understanding  of  the  legislature,  is  rendered  the  tnore  pro- 
bable from  the  clause  which  relates  ta  patents.  It  does  not 
annul  patents  already  issued,  bqt  declares  that  no  patent 
shall  be  granted  on  any  location  and  survey  that  has.  been  or 
may  be  made  west  of  this  line.  Patents  which  have  been 
granted,  are  not  affected  directly  by  the  words  o^this  law, 
and  must  depend  on  the  pre-existing  act  of  congress. 

The  argument  is,  that  this  act  declaring  that  Ludlow's,  line 
shall  be  considered  and  held  as  the  westerly  boundary  line 
of  the  reserve  until  otherwise. directed  by  law,  proves  that, 
according  to  the  true  construction  of  the  deed  of  cession, 
this  line  is  in  reality  the  true  boundary,  and  therefore  that 
all  titles  previously  acquired  to  lands  lying  west  of  this  line 
are  invalid. 

We  cannot  admit  the  correctness  of  this  argument. 

That  in  the  state  of  things  which  existed  in  1812  and 
1818,  congress  might  establish  the  western  boundary  of  the 
military  reserve,  so  as  to  affect  titles  thereafter  to  be  acquir- 
ed, is  not  questioned.^  Congress  might  fix  a  reasonable  time 
i^ithtn  which  titles  should  be  asserted,  and  might  annex 
conditions^  to  the  extension  of  this  time.  But  to  look  back 
to  titles  already  acquired,  to  declare  byta  law  what  was  the 
meaning  of  the  compact  under  which  those  titles  were  ac- 
quired, is  to  construe  that  compact  and  to  adiudicate  in  the 
form  of  legislation.  It  would  be  the  exercise  of  a  judicial,- 
not  of  a  Ijegislative  power.  This  construction  can  iiever  be 
admitted  by  the  Court  unless  it  be  rendered  indispensable 
by  the  language  of  the  act;  We  do  not  think  that  the  lan«^ 
guage  of  this  act  does  require  it. 

If  the  language  of  the  statute  does  not  require  this  con- 
struction, neither  do  the  facts  that  Ludlow's  line  was  run  by 
order  of  the  surveyor  generali  and  that  the  land  in  contro- 
versy was  sold  by  the  regular  agents  of  government.  These 
facts  cannot  we  think  carry  back  the  act  of  1818  to  1804, 
'and  give  it  a  retrospective  operation. 

We  do  not  inquire  into  the  power  of  congress  to  pass 
soph  an  act.  There  is  undoubtedly  much  forcid  in  the  argu- 
meat  suggested  at  the  bar,  that  the  general  power  of  legis- 
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htiofi)  which  congress  could  exercise  over  the  territory  north 
west  of  the  Ohio,  passed  to  the  new  goyemment  when  the 
territory  Was  erected  into  a  state ;  and  that  congress  retained 
only  the  power  of  a  proprietor  with  a  capacity  ^'  to  dispose 
of  (^nd  make  %11  needful  rules  and  regulations  respecting  the 
property."  But  it  is  unnecessary  to  pursue  this  inquiry, 
because  we  are  of  opinion  that  this  construction  is  inadmis- 
sible. 

The  Court  therefore  did  right  in  rejecting  this  prayer. 

The  third  instruction  asked  by  the  defendant  is  in  these 
Word« ;  that  according  to  the  true  intent  and  meaning  of  the 
act  and  deed  of  cession  from  Virginia  to  the  United  States, 
the  land  lying  between  the  rivers  Scioto  and  Little  Miami, 
is  bounded  by  a  line  extending  from  the  source  or  point  of 
land  farthcfit  removed  from  the  mouths  of  these  rivers,  from 
which  the  rain  descending  on  the  earth  runs  down  into  their 
respective  channels,  along  the  tops  of  the  ridges,  dividing 
the  waters  of  the  Scioto  from  the  waters  of  the  Great  Mi- 
ami, which  empties  into  the  Ohio  below  the  mottth.pf  the 
Little  Miami,  as  delineated  on  the  diagram  returned  by  the 
county  surveyor  for  the  defendant  in  this  case  i  and  as  the 
plaintiff's  patent  covers  land  west  or  without  the  boundary 
of  the  district  so  bounded  as  aforesaid,  and  is  based  on  an 
entry  on  a  Virginia  continental  land  warrant,  which  entry 
was  made  in  the  year  1810,  and  which  said  entry  and  patent 
cover  land  which  had,  pursuant  to  the  acts  of  congress,  been 
surveyed  and  sold  to  the  defendant  prior  to  the  date  of  the 
plaintiff's  said  entry,  the  plaintiff's  patent  is  void:  and  their 
verdict  ought  to  be  for  the  defendant; 

In  the  case  of  Doddridge  vs.  Thompson,  9  fFAeof on,  469, 
this  Court  said  that  the  territory  lying  between  two  rivers  is 
the  whole  country  from  their  sources  to  their  mouths ;  and 
a  straight  line  drawn  from  the  source  of  one  river  to  the 
source  of  the  other  was  considered,  in  that  case,  a^  fiirnish- 
ihg  the  western  boundary  of  the  lands  lying  between  them« 
One  or  both  of  the  rivers  may  pursue  such  a  course,  that  a 
straight  line  from  the  source  of  one  to  the  source  of  the 
other  may  cross  on^  or  both  of  them.  Such  a  esse  may  form 
an  exception  to  the  universal  application  of  the  straight  line. 
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and  may  go  far  in  showing  that  no  general  rule  can  be  laid 
down  which  will  fit  every  possible  case.  But  this  obvious 
and  reasonable  rule  has  been  adopted  by  congress  as  well 
as  by  this  Court.  The  act  of  1804  adopts  the  straight  line. 
The  adt  of  18 12.  obviously  contemplates  a  straight  line,  and 
the  act  of  1818  adopts  Ludlow's  line,  from  the  source  of 
the  Little  Miami  to  the  Indian  boundary  line  establiahed  at 
the  treaty  of  Greenville,  «nd  the  line  run'^by  Roberts  from 
the  Indian  boundary  to  the  source  of  the  Scioto. 

The  counsel  for  the  defendant  in  the  state  court  aban- 
doned the  rule  adopted  by  congress  and  by  this  Court,  by 
taking  for  his  commencement  "  that  point  of  land  which  is 
f&rthest  removed  from  the  mouths  of  the  respective  rivers,  and 
from  which  the  rain  descending  on  the  earth  runs  down  into 
their  respective  channels ;"  and  to  draw  a  line  from  that 
point  along  the  top  of  the  ridges  dividing  the  waters  of 
the  Scioto  from  the  waters  of  the  Great  Miami. 

We  feel  some  difficulty  in  comprehending  the  principle 
which  has  suggested  and  can  sustain  this  rule.  Why  should 
a  line  drawn  along  the  top  of  the  ridges  which  divide  the 
waters  of  the  Scioto  from  those  of  the  Great  Miami,  consti- 
tute the  true  boundary  of  the  country  lying  between  the 
Great  and  Little  Miami  ?  Would  such  a  line  certainly  lead 
to  the  source  ^of  the  Scioto  or  to  that  of  the  Little  Miami  ? 
'  We  can  give  no  satisfactory  answer  to  these  inquiries^  It 
is  some  objection  too  to  this  instruction,  that  the  jury  would 
be  much  and  iinnecessarily  perplexed  in  finding  the  point 
of  land  farthest  removed  from  the  mouth  of  each  river,,  and 
from  which  the  rain  descending  op  the^arth  runs  down  into 
their  respective  channels.  If  any  point  exists  which  would 
fit  all  parts  of  the  description,  and  could  be  found  by  the 
jury,  it  is  by  no  means  certain  that  such  point  would  be  in 
a  line  which  would  mark  the  boundary  of  the  country  be- 
tween the  two  rivers. 

The  rule  which  the  court  was  asked  to  lay  down  appears 
to  us  to  be  entirely  arbitrary ;  and  this  prayer  was  properly 
rejected. 

4.  The  fourth  instruction  has  been  abandoned  by  the 
plaintiff*  in  error. 
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5.  The  proposition  on  which  the  fifth  prayer  depeodsi  it- 
that  the  sources  of  the  two  rivers  must  be  at  that  point  in 
their  respective  channels  at  which,  from  the  union  of  several 
streams,  suiScient  water  flowa  at  an  ordinary  stage  oo  which 
to  navigate  small  vessels  laden." 

This  rule- tor  ascertaining  the  source  of  a  river  is  entirely 
new  in  this  country.  A  stream  may  acquire  the  name  0f  a 
river  which  is  not  navigable  in  any  part.  A*  river  which  is 
navigablcl,  may  retain  that  name  above  tfae  highest  navigable 
point.  The  meaning  of  words  as  commonly  used  must  be 
changed  before  the  source  of  a  river  can  be  confounded 
with  its'  highest  navigable  point. 

The  Court  did  not  err  in  rejecting  this  prayer. 

6.  The  proposition  on  which  the  sixth  prayer  depends  is, 
*^  that  the  sources  of  the  two  rivers  must  be  considered  as 
commencing  at  that  point  in  their  respective  channels  from 
which  the  water  flows  at  all  seasons  of  the  year." 

Is  this  proposition  so  invariably  true  as  to  beconie  a  priji- 
ciple  of  law  f  We  think  it  is  not.  A  stream  may- acquire 
the  name  of  a  river,  in  the  .channel  of  wliicb,  at  someisear. 
sons  of  extreme  drought,  no  water:  flows.  For  a  great  por- 
tion of  the  year  parts  of  a  stream  may  flow-  in  great  abun- 
dance, in  which,  during  a  very  dry  seasoir,  we  may' find  only 
standing  pools.  .  It  would  be  against  all  usage  to  say  that 
the  general  source  of  the  river  was  at  that  point  in  its 
channel  from  which  the  watel-  always  flows. 

This  pr^et  we  think  ought  nor  to  have  been  granted.. 

7.  The  seventh  prayer  depends  on  the  proposition,  that 
the  sources  of  the  two,  rivers  must  be  fixed  at  that  point  in 

.their  respective  channels,  farthest  removed  from  their  re- 
spective mouths,  at  which  water  is  found  at  all  seasons  of 
th^  year. 

If  the  terms  of  this  proposition  be  taken  according  to 
t|;ieir  most  obvious  import,  it  would  seem  to  vary  from  .the 
sixth  only  in  this :  that  the  sixth  fixes  the  source  of  a  river 
at  the  point  in  thovchannel  from  which  waiter  flows  at  all 
seasons  in  the  year ;  while  the  seventh  fixes  it  at  that  point 
which  is  farthest  removed  from  its  mouth,  at  which  water  is^ 
found  at  all  seasons.    Understanding  it  in  this  sense,  the 
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proposition  would  not  Faise  the  qaettion,  which  of  scfteral 
was  the  main  branch  ;  bat  at  what  point  the  source  of  that 
main  branch  was  to  be  found.-  The  remarks  made  on  the 
sixth  prayer  would  apply  with  equal  propriety  to  this }  and' 
the  Court  would'  come  to  the  same  conclusion  od  both.  But 
we  understand  ftoiA  the  argument,  that  the  counsel  for  the 
plaintiflf  in  error,  intended,  by  this  prayed,  to  fiimish  a  rule 
by  which  the  maip  branch  might  be  designated.  That  rule 
is,  that  the  branch  in  whose  channel  water  might  be  found 
furthest  removed  from  the  mouth  of  the  riyer,  is  its  maiif 
branch. 

Is  this  proposition  universally  true.  That  branch,  of  a 
river,  which  is  entitled  to  the  appellation  given  to  the  main 
river,  is  a  conclusion  of  fact  to  be  drawn  from  the  evidence 
in  the  cause.  Consequently  no  general  rule  can  be  laid 
down,  which  will,  in  all  cases,  guide  us  toa  correct  concl^u- 
sion.  On^  of  the  forks  may  have  retained  the  nam^  of  the 
main  river,  in  exclusion  of  the  others.  The  Scioto  and 
Miami  are  both  Indian  names,  and  if  any  one  branch  of 
either  had  received  from  the  natives,  and  retained  exclu- 
sively, the  name  given  to  the  main  river,'  that  would  have 
been  the  stream  referred  to  in  the  reserve,  coi^tiiined  in, the. 
deed  of  cession ;  although  water  might  have  been  found  in 
a  dry  season  of  the  year,  in  the  channel  of  tome  other,  at  a 
greater  distance  from  the  mouth  of  the  river ;  or  the  white 
men,  who  explored  the  countgr  before  the  deed  of  cession 
was  executed,  may  have  fixed  the  name  on  some  oneof  the 
branches  of  the  respective  rivers. 

When  France  ceded  to  Great  Britain  all  her  pretensions 
to  the  country  lying  east  of  the  Mississippi,  **  firom  its 
source  to  the  river  Iberville,"  no-man  could  have  been  so 
extravagant  as  to  assert,  that  the  source  pf  the  Mississipni 
was  to  be  looked  for  through  all  its  branches,  and  fixed  at 
that  point  in  the  channel  x)f  either  in  which  water  might  be 
found  farthest  removed  firdm^the  mouth  of  the  river^ 

The  size  of  the  rivers,  and  the  notoriety  oC  tb^  names  by 
which  they  were  designated,  place  the  unreasonableness  of 
such  a  pretension  in  so  strong  a  point  of  view,  that  we  can 
scarcely  bring  ourselves  to  suppose  that  there  is  any  resem- 
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blance  betweciu  the  case  put  by  way  of  illuitratioii,  and  that 
under  consideration.  And  yet,  what  is  the  real  difference 
in  principle  ?  If  one  branch  of  a  small  river  has  by  consent 
retained  the  name  of  the  main  river,  in  eiclusion  of  the 
others,  that  branch  must  be  considered,  in  the  iibsence  of 
other  ctrcumstances,  as  the  true  boundary  intended  by  the 
parties,  in  a  deed  which  calls  for  the  stream  by  its  name. 
The  fact  may  be  less  certain  and  less  notorious ;  but,  if 
it  eiists,  it  must  be  followed  by  the  same  consequences. 

If  neither  branch  had  notoriously  retained  the  name  of  the 
.  river,  the  main  branch  is  entitled  to  it.  But  the  m$in 
branch  is  not  necessarily  that  in  whose  channel  water  might 
be  found  at  all  seasons  of ,  the  year,  at  the  point  fiu'thest  re» 
.  moved  from  its  mouth.  The  largest  volume  of  water  is 
certainly  one  indication  of  the  main  stream,  which  does  not 
necessarily  accompany  that  which  the  counsel  for  the  plain- 
tiff in  error  has  selected  as  the  sole  criterion  by  which  it  is 
-to  be  determined.  The  lengthof  the  stream  is  another.  It 
i»  obvious,  that  two  branches  may  pursue  such  a  course  that 
the  source  of  the  longest  may  be  nearer  the  mouth  of  the 
river  than  that- of  the 'shortest. 

We  think  the  rule  proposed  in  this  prayer  does  not  fur- 
nish a  certain  guide  to  conduct  us  to  .the  source  of  the  river; 
and  therefore  the  instruction  ought  not  to  have  been  given. 

8.  The  eighth  prayer  requires  the  court  to  instruct  the 
jury,  that  the  source  of  each  river  is  at  fhat  point  farthest 
removed  from  its  mouth,  frcuh  which  the  rain  runs  down  into 
its  channel. 

«We  cannot  perceive  in  the  rule  which  this  instruction 
proposes,  any  principle  which  will' conduct  us  tothe  sotirce 
of  the  main  stream.  Every  objection  to  granting  the  seventh 
prayer,  applies  with  equal  force  to  this.  They  need  not  be 
repeated. 

The  court  did. not  err  in  rejecting  it. 

The  instructions  to  the  jury,  for  which  the  plaintiff  applied 
to  tbe'state  court,  are  some  of  them  mixed  questions,  involv- 
ing fiict  with  law,  and  requiring  the  court  to  decide  the  fiict, 
tnd  then  to  declare  the^  law  upon  that  fi|ct.  Others  propose 
a  rule,  as  of  universal  application,  to  ascertain  the  main 
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branch  of  .a  river,  and  the  source  of  that  main  branch,  tvhich 
would  unquestionably,  in  many  cases,  mislead  us.  They 
propose  one  single  circumstance,  in  exclusion  of  all  ot.ers, 
as  being  the  infallible  evidence  of  a  complex  fact  depend  >g 
on  a  number  of  varying  circumstances. 

The  court  very  properly  refused  to  give  any  of  these  in- 
structions. 

This  Court  is  of  opinion  that  there  is  no  error  in  the  judg-. 
ment  of  thc^  state  court,  and  that  ii  ought  to  be  affirmed  with 
costs. 
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SoLOHoif  S0UTHWXOK9  Sfemcer  Stafford,  and  John  Van  Nsm 
Gates,  Plaintiffs  in  erbob  vs.  The  Posthaster  Gbnbbai. 
OF  the  United  States. 

A  dbtilet  coort  of  the  United  States,-  performing  the  appropriate  duty  of  a  diitriet 
eo^9  Is  not -sitting  m  a  drduit  cottrt»  because  it  possesses  the  powers  of  a 
cfreuit  court  also. 

x 

WRIT  of  error  to  the  circuit  court  of  the  southern  dis- 
trict of  New  York. 

This  suit  was  commenced,  originally,  by  the  postmaster 
general,  in  the  district  court  of  the  northern  district  of  New 
York,  in  May  1.822,  against  Solomon  Southwick  and  his 
co-defendants,  who  were  his  sureties ;  tOTecover  six  thousand 
dollars,  the  penalty  of  a  bond  given  by  them  for  the  faithful 
discharge  of  his  duties  as  postmaster  of  the  city  of  Albany. 
In  1824;  judgment  was  rendered  in  favour  of  the  postmaster 
general,  ^md  a  writ  of  error  was  thereupon  brought,  and  the 
record  certified  to  the  circuit  court  of  the  southern  district 
of  New  York.  The  judges  of  the  circuit  court  divided  in 
opinion  upon  several  points  which  arose  .in  the  case,  and  the 
same  were  certified  to  this  Court;  where  they  were  consi- 
dered and  decided  at  January  term  1827.  The  decision  of 
this  Court  having  been  certified  to  the  circuit  court,  the 
judgment  of  the  district  court  was  affirmed  by  the  circuit, 
in  May  term  1828. 

Upon  this  judgment  this  writ  of  error  was  prosecuted,  and 
now  Mr  Wirt,  the  attorney  general  of  the  United  States, 
moved  to  dismiss  the  same. 

He  contended  that  the  phrase  in  the  act  of  congress, 
passed  April  29,  1812, 1  Sesa.  12  Congress,  ch.  71,  "  sitting 
as  a  circuit  court,"  is  cdnfmed.to  such  cause?  as  are  exdu- 
sivdy  of  circuit  court  jurisdiction;  and  do^s  not  embrace 
causes  of  which  district  coui^s  as  such,  and  circuit. courts 
as  such,  have  a  9(Micurrent  jurisdiction. 

He  argued,  that  this  is  the  correct  construction  of  the  act 
of' congress,  and  is  consistent  with  the  judicial  system;  be- 
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cause,  in  no  case  has  a  writ  of  ertor  been  giyen  to  reverse 
the  judgment  of  a  circuit  court,  in  a  cause  brought  up  from, 
a  district  court;  provided  saph  cause  was  within  the  ordinary 
jurisdiction  of  a  district  court.  In  such  cases,  the  judgment 
of  the, circuit  court  has  been  uniformly  final  and  conclusiye. 
If  the  act  in  question  has  introduced  a  different  rule,^  in  re- 
ference to  causes  decided  in  the  northern  district  court  of 
New  York,  it  is  an  anomaly  in  our  judicial  legislation. 

The  district  courts  have  jurisdiction  of  post  office  bonds. 
12  Jfheatonj  136.  Dox  et  al  va.  The  Postmaster  General, 
I  Peters,  216. 

He  submitted  that  the  act  of  1826  does  not  reach  cases 
within  the  ordinary  jurisdiction  of  the  district  courts.  If  it 
be  otherwise,  it  must  bo  shovm  that,  in  fact,  the  district 
court  sat  as  a  circuit  court;  and  this  cannot  be  established 
in  the  case  before  the  Court. 

He  inquired  if  the  judgment  of  the  district  court  in  this 
cause,  could  have  been  removed  directly  to  the  supreme 
court,  under  the  act  of  1826?    Certainly  not. 

The  act  creating  the  northern  district  court,  was  designed 
to  extend  to  that  district  the  benefit  of  a  circuit  court  juris- 
diction ;  not  to  confer  circuit  court  powers,  concurrent  with 
those  which  it  possessed  in  its  appropriate  character.  -It 
would  have  been  idle  and  useless  to  have  intended  otherwise, 
and  therefore  cannot  be  presumed. 

Mr  Taylor,,  for  the  plaintiffs  in  error,  in  opposition  to  the 
motion,  urged,  that  the  appropriate,  original  jurisdiction  of 
the  district  court,  in  its  general  features,  relates  to  admiralty 
and  maritime  causes,  to  seizures  under  the  revegiie  laws,  to 
petty  offences,  and  to  civil  suits  when  the  United  States  is 
•plaintiff,  and  the  sum  in  coetroversy  does  not  exceed  five 
hundred  dollars.  It  is  the  inferior  court' of  the  United 
States. 

The  appropriate  original  civil  juri^iction  of  the  circuit 
court,  extends  to  all  civil  suits 'where  the  United  States  is 
plaintiff,  and  the  matter  in  controversy  exceeds  five  hundred 
dollars ;  or  when  an  alien  is  a  party ;  or  the  suit  is  between  a 
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cituen  of  the  state  where  the  action  13  brought,  and  a  citi- 
zen of  another  stat^. 

The  district  court  may,  ihdeed,  exercise  jurisdiction  of 
civil  causes  in  behalf  of  the  United  States,  where  the  matter 
in  controTersy  exceeds  five  h&ndred  dollars,  but  in  all  such 
cases  the  jurildiction  of  the  d1itrict*and  circuit  courts  is  con- 
current. It  is  to  be  presumed  that  the  court  sits  in  its  su- 
perior character,  whenever  the  matter  in  controversy  will 
authorise  this  to  be  done 

This  presumption  is  strengthened  by  the  consideration, 
that  the  parties  have  a  right  in  the  one^case  to  have  the  pro- 
ceedings' revereed,  and  the  errors  which  may  happen  cor- 
recied  by  this  Court,  which  is  of  common  rights  and  which 
is  denied  to  them  upon  the  principles  claimed  for  the  post- 
master general. 

The  propriety  of  a  liberal  construCiion  of  the  act  of  con- 
gress, for  the  purposes  of  allowing  a  /Review  of  the  district 
court  for  the  northern  district,  will  be  apparent,  when  the 
history  of  that  court  for  several  years  subsequent  to  1811, 
shall  be  considered 

In  1612,  the  jud^  of  the  New  York  district  court  became 
incapable  of  discharging  the  duties  of  his  office.  Hence  the 
aet  of  April  29,  1812,  which  authorised  the  appointment  of 
an  additional  judge  of  the  district. court,  for  the  district  of 
New  York.  The  act  of  April  9,  1814,  2  Seasian  (f  l^h 
Congress  J  ch.  108,  divided  the  original  New  York  district 
into  two  districts,  and  assigned  a  district  judge  to  each. 

It  provides  '*  that  the  district  court  in  the  said  northern 
district  of  New  York,  shall,  besides  the  ordinary  jurisdictum 
of  a  district  court,  have  jurisdiction  of  all  causes  except  of 
appeals  and  writs  of  error,  cognizable  by  law  in  a  circuit 
court  ;"'and  writs  of  error  shall  lieXrom  de  isions  thereon,  to 
the  circuit  court  of  the  southerti  district  o  New  York,  in  the 
same  manner  as  from  other  district  coun  .,  to  their  respec- 
tive circuit  courts. 

Writfii  of  error  would  lie  equally  in  all  cases,  whether  the 
court  war  exercising  its  ordinary  t)r  extraordinary  jurisdic- 
tion* 

In  the  northern  district,  until  the  act  of  the  3d  of  March 
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1815,  there  was  but  one  attorney  general,  and  the  marshal 
was  appointed  and  commissioned  for  both  coarts,  until  the 
act  ofMarch  3d,  1825. 

Mr  Taylor  considered  that  the  act  of  the  3d  of  March 
1817,  revived  andxontinued  the  suits  and  proceedings  which 
had  been  discontinued  in  the  northern  district  of  New  York, 
and  that  it  authorised  the  judges  of  the  southern  district  to 
hold  the  courts  therein,  either  singly  or  jointly^  with  the 
judge  of  the  northern  district 

Under  this  act  the  same  difficulties  arose  in  conducting 
the  business  of  the  northern  district;  which  had  been  for- 
merly experienced  in  the  southern  district  To  remedy  these 
evils,  at  the  first  session  of  the  15th  dongress,  the  act  of 
April  3d,  1818  was  passed.  That  act  required  the  judge  of 
the  northern  district  to  hold  his  courts,  unless  he  gave  timely 
notice  of  his  inability  to  tho  judge  of  the  southern  district: 
in  which  case  the  latter  was  required  to  act  as  his  substitute. 
Suits  and  proceedings  were  again  revived;  actions  com- 
menced in  the  former  district  of  New  York  were  transferred ; 
and  actions  thereafter  to  be  comnndnced  were  limited  to  the 
distrjct  where  they  might  or  did  arise;  and  the  original  ju- 
risdiction of  the  circuit  court  of  the  southern  district  was 
confined  to  actions  arising  there. 

No  further  legislation  took  phce  relative  to  these  courts 
uAtil  the  22d  of  May  1826,  when  the  act  was  passed  allow-" 
ing  appeals  and  writs  of  error  to  this  Court^  fh>m  decisions 
oifthe  northern  district  court,  ^*  when  exercising  the  power 
of  a  circuit  court  ;**  and  fromdecisions  thereafter  to  be  made 
by  the  circuit  court  for  the  southern  district,  in  causes  re- 
moved to  the  circuit  court  frotn  the  district  court  of  the 
northern  district  t'  sitting  as  a  circuit  court." 

At  the  time  the. former  writ  of  error  was  brought  to  re- 
move this,  cause  firom  the  northern  district  court  to  the  cir- 
cuit court  of  the  southern  district,  it  was  not  legal  to  prose- 
cute it  to  this  Court.  Siinilar  causes  may  now  be  removed^ 
and  here  reviewed.  This,  he  argued,  furnished  a  reason 
for  the  second  clause  of  the  act  of  1826. 

These  acts  afford  an  answer  to  the  inquiry  whether  the 
northern  district  court,  in  deciding  this  cause,  ^'  was  sitting 
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M  a  circuit  coart"  The  expretBioti  in  the  act  of  1814,  ii 
^^aasea  cognizable  by  law  in  a  circuit  court,*^  and  in  that 
of  May  1 826,  it  is,  "  wheii  exercising  the  powers  of  a  cir- 
cuit court." 

Was  not  this  cause  cognizable  by  law  in  a  circuit  court  9 
Would  not  su€li  a  court  in  entertaining  jurisdiction  oter  it, 
be  in  the  exercise  of  ita  appropriate  powers  1  If  so,  the 
distnct  court  was  "  sitting  as  a  circuit  court.'* 

The  partiea  were  proper  for  the  circuit  court ;  the  natiire 
of  the  action  was  one  involving  a  large  sum,  and  questions 
were  presented  of  deep  interest,  both  as  to  their  responsi- 
bility as'  sureties,  and  the  character  of  the  principal  in  the 
bond.  The  allegations  made  by  the  defendants  were  sup- 
ported by  the  finding  of  the  jury,  and^  they  we^t  to  show 
that  the  sureties  were  exonerated,  and  in  judgment  of  law 
were  discharged  from  the  bond.  The  doubts  and  difficul- 
ties o^  the  case  were  manifested  by  the  division  .of  opinion 
<^  the  judges  of  the  southern  circuit  court.  These  matters 
are  sufficient  to  give  the  district  court  of  the  northern  dis- 
irict  jurisdiction  as  a  circuit  court.  The  act  of  1826  allows 
writs  of.  error  from  the  district  court  otUy  ^^when  exer- 
dising  the  powers  of  a  circuit  court,"",  and  this  is  done  on 
the  presumption  that  these  powers  were  exercised  on  sub- 
jects proper  for  them.    . 

He  further  contended,  that  the  act  of  1826  was  a  reme-- 
dial  statute,  and  was  entitled  to  be  viewed  most  fiKvourably 
to'^pairties,  to  whom  it  was  intended  to  give  relief.    If  its 
provisions  do  not  embrace  this  case,  it  will  stand  almost 
vrhoUy  inoperative  on  the  statute  book. 

Had  the  circuit  court,  when  the  case  was  first  before  it, 
decided  that  the  facts  found  by  the  jury,  discharged  the 
parties  to  the  bond,  the  United  States  would,  by  their  law 
officer,  have  considered  it  altogether  reasonable,  that  the 
opinion  should  have  been  reviewed  by  this  Court.  The 
plaintiffs  in  error  claim  no  more  than  the  application  of  the 
same  just  principle  to  their  case. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 
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TiiiB  is  a  motion  to  dismiss  a  writ  of  error  to  a  judgment 
rendered  in  the  court  of  the  United  States,'for  the  seventh 
circuit  and  sopthern  district  of  New  York  in  favour  of  the 
postmaster  general*  The  foundation  of  jthe  motion  is,  that 
this  Court  has  no  jurisdiction  of  the  cause. 

The  original  judgment  was  rendered  in  the  court  for  the 
norfhem  district  of  New  York,  on  which  congress  had  con- 
ferred jurisdiction  aa  a  circuit  court  alsb.  That  judgment 
was  removed  into  the  circuit  court  sitting  in  the  southern 
district  by  writ  of  error,  and  was  affirmed  in  that  court. 

In  May  1826,  congress  enacted  ''that  appeals  and  writs 
of  error  shall  lie  from  decisions  in  the  district  court  for  the 
northern  district  of  New  York,  when  exercising  the  powers 
of  a  circuit  court  7  and  from  decisions  which  may  be  made 
by  the  circuit  court  for' the  southern  district  of  said  state,  in 
causes  heretofore  removed  to  said  circuit  court  from  the  said 
district  court  sitting  as  a  circuit  court,  to  the  Supreme  Court 
of  the  United  States,  in  the  same  manner  as  from  circuit 
courts.'* 

The  doubt  respecting  the  jurisdiction  of  the  Court  is  pro- 
duced by  this  act. 

By  the  judicial  act  the  district  courts  have  cognizance 
concurrent  with  the  circuit  cpurt  of  all  cases  where  the 
United  States  sue.  By  the  act  of  the  3d  of  March  1815, 
Vol.  IV.  p.  855,  it  b  enacted  that  the  district  courts  of  the 
United  States  shall  have  cognizance,  concurrent,  &c.  of  all 
suits  at  commo^  law  where  the  United  States  or  any  officer 
thereof  under  the  authority  of  any  act  of  congress,  shall  sue, 
,&rC.  This  act  gave  the  district  court  jurisdiction  of  all  suits 
brought  by  the  postmaster  general.  It  has  been  construed 
by  this  Court  to  give  the  circuit  courts  cognizi^ice  of  the 
same  causes. 

The, district  courts  which  exercise,  circuit  court  jurisdic- 
tion, do  not  distinguish  in  their  proceedings  whether  they 
sit  as  a  circuit  or  a  district  court.  That  is  determined  by 
the  subject  matter  of  their  judgments.  Their  records  are 
all  kept  as  the  records  of  a  district  court.  If  the  court  for 
the  northern  district  of  New  York^at  as  a  circuit  court 
when  the  original  judgment  was  rendered  against  the  plain- 
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tiff  in  error,  this  Court  can  take  jurisdiction  of  the  judgment 
affirming  it,  which  was  rendered  in  the.  circuit  court;  if  the 
original  judgment  was  rendered  by  a  district  court,  no  writ 
of  error  lies  to  the  judgment  of  affirmance  pronounced  in 
the  circuit  court. 

Had  the  court  for  the  northern  district  of  New  York  pos- 
sessed no  circuit  court  powers,  it  could  still  have  taken  cog- 
nizance of  this  cause.  By  conferring  on  it  the  powers  of  a 
circuit  court,  congress  has  added*  nothing  to  its  jurisdiction 
in  this  case.  In  taking  cognizance  of  it,  a  district  court  has 
exercised  the  ordinary  jurisdiction  assigned  to  that  class  of 
courts.  No  extraordinary  powers  were  brought  into  opera- 
tion. We  cannot  say  that  a  district  court,  performing  the 
appropriate  duty  of  a  district  court,  is  sitting  as  a  circuit 
court,  because  it  possesses  the  powers  of  a  circuit  court  also. 

The  writ  of  error  must  be  dismissed,  this  Court  having  no 
jurisdiction  in  the  case* 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the.  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  and  on  the  motion  of  the  at- 
torney general  made  in  this  cause  at  a  prior  day  of  this  term, 
to  wit,  February  7th,  1829,  to  dismiss  this  cause  for  want  of 
jurisdiction,  and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  considered,  ordered  and  adjudged  by  this  Court, 
that  the  writ  of  error  in  this  cause  be  and  the  same  is  hereby 
dismissed  for  want  of  jurisdiction. 
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Citt'  Council  of  Chablbston,  Defendants. 

A  tax  impoMd  by  a  law  of  any  atata  of  the  Unitad  Statea,  or  under  the  aotborfly 
of  andfa  a  law,  oja  atoek  iaaoad  for  loana  made  to  the  United.  Statea,  ia  nncon- 
adtvifionai: 

The  power  of  thii  Court  to  reTiae  the  jodgmenta  of  atate  tribunab,  dependa  on 
the  26th  aeeUon  of  the  jodieljiiy  act.  That  aeetien  enaeta  « that  a  final  jodf- 
ment  or  decree  in  any  auit  hi  the  higheat  court  x>f  law  or  equity  of  a  atate,  tn 
which  a  decision  in  the  auit  could  be  had,'*  where  it  drawn  fai  qneatlon  the 
validity  oir.a  ftatute,  or  of  an  au|hority  ezerdaed  under  any  atate j  on  the  ground 
of  their  be^ng  repugnant  to  the  conatitution,  treatlea  or  lawa  of  the  United 
Statea,  and  the  deciiion  ia  in  favour  of  their  validity,  '*  may  be  re-examined, 
and  reveraeu  or  affirmed  in  the  Supreme  Court  of  the  United  Statsa.*'    [468} 

The  city  council  of  Charieaton,  ezereiaing  an  authority  under  the'atate  of  South 
Carolina,  enacted  an  ordinance,  by  which  a  tax  waa  lopoaed  on  the  aii  and 
aeveo  per  cent  ^lock  of  the  United  Sutea ;  and  in  the  court  of  common  pleaa 
of  the  Charieaton  district,  an  application  was  made  for  a  prohibition  to  restrain 
them  from  levying,  the  tax,  dn  the  ground  that  the  ordinance  violated  the  coU- 
atitntioft  of  the  United  Sutea.  The  prohibition  waa  granted,  andjthe  proceed- 
inga  in  the  daae  were  removed,  to  the  conatitutional  court,  the  higheat  court  of 
law  of  the  state;  and  in  that  court  it  waa  held  that  the  ordinance  did  not  vio- 
late the  constitution  of  the  United  Statea,  and  a  writ  of  error  was  prosfccuted 
on  thia  deciaion  to  this  Court.  Held,  that  the  quaatidn  dedded  by  the.consti- 

•  tutiooal  court,  waa  die  Ireiy  qoaatloo  on  which  the  reviahig  power  of  this  Court 
ia  to  be  ezorciaed.    [464] 

A  writ  of  error  to  this  Court  may  he  prosecuted,  where  by  the  judgment  of  the 
higheat  couK  of  the  sute  of  South  Carolina  a  prohibition,  iasued  in  a  stale  court, 
to  prevent  the  levying  of  a  tax  which  waa  imposed  by  a  law  repugnant  to  the 
conatitution  of  the  United  States,  waa  refused  on'the  ground  that  the  law  was 
not  so  repugnant  to  the  constitution.    [464} 

The  term  »uU  to  certainly  a  very  comprehensive  one,  and  to  understood  to  apply 
to  any  proceedhig  in  a  court  of  juatice,  in  which  an  ^dividual  pursues  that 
remedy  hi  a  court  of  juatice  which  the  law  affords  him.    [464] 

The  words  **  final  judgment,"  in  the  25tfa  seotioo  of  tlie  judiciary  act,  must  be 
tinderstood  in  ihd  section  under  consideration  as  applying  to  all  judgmentaand 
decreea  which  determine  the  particular  cause;  and  it  to  not  required  that  such 
judgments  shall  finally  decide  upon  the  righta  which  are  litigated,  that  the 
same  shall  be  within  purview  of  the  section.     [464] 

It  is  not  the  want  of  original  power  in  an  independent  sovereign  state  to  prohibit 
loans  to  a  foreign  government,  which  restralna  the  atate  legistoture  from  direct 
opposition  to  those  made  by  the  United  Sutes.  The  restraint  is  imposed  by 
our  constitution  The  American  people  have  conferred  the  power  of  borrowing 
money  on  the  government,  and  hy  malcing  that  government  supreme,  have 
shielded  its  action  In  the  f  xercise  of  that  power,  from  the  action  of  tlie  local 
governments.  The  grant  of  the  power,  and  the  declaration  of  supremacy,  is  m 
decUration  that  no  such  distraining  or  controiUng  power  aha!*  be  exercised. 
[468] 
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THIS  was  a  writ  of  error  to  the  constitutional  court  of 
South  Carolinas 

On  the  20th  of  February  1823,  the  city  council  of  Charles- 
ton passed  '^  an  ordinance  to  raise  supplies  for  the  use  of  the 
city  of  Charleston,  for  the  year  1823."  The  ordinance  pro- 
vides "  that  the  following  species  of  property,  owned  and 
possessed  within  the  limits  of  the  city  of  Charleston,  shall  be 
subject  to  taxation  in  the  manner,  and  at  the  rate,  aod  con- 
formably to  the  provisions  hereinafter  specified  j  that  is  to 
say,  all  personal  estate,  consisting  of  bonds,  notes,  insurance 
stock,  six  and  seven  per  cent,  stock  of  the  United  States,  or 
other  obligations  upon  which  interest  has  been  or  will  be 
received  during  the  year,  over  and  above  the  interest  which 
has  been  paid,  (funded  stock  of  this  state,  and  stock  of  the 
incorporated  banks  of  this  state  and  the  tJnited  States  bank 
excepted)  twenty-five  cents  upon  every  hundred  dollars." 

•In  the  court  of  common  pleas  for  the  Charjeston  district, 
the  plaintiffs  in  error,  in  May^  1823,  filed  a  suggestion  for  a 
prohibition,  as  owners  of  United  States  stock,  against  the 
city  council  of  Charleston,  to  restrain  them  froAi  levying 
under  the  ordinances,  on  six  and  seven  per  cent,  stock  of  the 
United  States  and  the  tax  imposed  under  the  ordinance  ;  on 
the  ground  that  the  ordinance,  so  far  as  it  imposes  a  tax 
on  the  stock  of  the  United  States  is  contrary  to  the  consti- 
tution of  the  United  States. 

7he  prohibition  having  been  granted,  the  city  council  ap- 
plied to  the  constitutional  court,  the  highest  court  of  law  in 
the  state,  to  reverse  the  order,  on  the  ground  that  the  ordi- 
nance was  not  repugnant  to  the  constitution  of  the  United 
'States;  and  the  proceedings  in  the  case  having  been  remov- 
ed to  the  said  court,  the  said  court  in  May  term  1823,  by  a 
majority  of  their  judges  (four  being  in  favour  of  the  consti- 
tutionality of .  the  ordinance,  and  three  against  it),  decided 
that  the  said  ordinance  did  not  violate  the  constitution  of 
the  United  States,  in  imposing  a  tax  upon  the  holders-  of 
United  States  stock.  From  this  decision  the  relators  ap- 
pealed by  writ  of  error  to  the  Supreme  Court  of  the  United 
States. 

The  error  assigned  in  this  Court  was  ;  that  the  judgment 
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of  the  constitutional  court  was  enroneout}  in  that  it  decided 
the  ordinance  of  the  city  council  of  Charleston  not  to  be  re- 
pugnant to  the  constitution  of  the  United  States. 

The  cose  was  argued  bjr  Mr  Hayne,  for  the  plaintiflb  in 
error ;  and  by  Mr  Criiger  and  Mr  Legare,  for  the  defendants. 

The  counsel  for  plaintiffs  in  error  submitted,  tbal  if  the 
course  of  proceeding  adopted  by  the  plaintiffs  in  error  was 
not  approved  of,  by  requiring  a  prohibition  in  the  court  of 
cooimon  pleas,  and  on  the  decision  of  the  constitutional 
court  being  against  them  by  taking  the  writ  of  error,  some 
other  mode  would  be  employed.  It  was  the  wish  of  all  the 
pp.  ties  to  have  the  decision  of  this  Court  on  the  question  in- 
volved in  the  case ;  and  a  ready  and  entire  -acquiescence 
would  be  yielded  to  the  judgment  of  the  Court  by  all  who 
were  interested.  It  was  submitted  to  the  Ccwti;  thatfor  the 
purposes  of  justice,  the  Court  would  gjye  an  opinion  upon 
the  matter  assigned  for  error ;  md  if  the  form  in  which  the 
case, had  been  brought  up  was  not  proper,  the  judgment  of 
the  Court-would  be  equally  operative,  and  would  be  yielded 
to  by  the  parties,  plaintiffs  and  defendants  in  error. 

The.  subject  in  controversy  is  one  of  proper  cognisance 
for  this  Court  .  It  involves  a  most  important  constitutional 
question ;  the  right  of  the  states,  or  of  state  auiborities,  to 
tax  the  funded  debt  of  the  United  States. 

The  subject  matter  of  the  case  belongs  to  this  Court. 
The  soundest  rule  that  can  ba  adopted  is,  that  when  the 
matter  in  question  belongs  to  the  jurisdiction  of  the  federal 
courts,  a  liberal  construction  in  favour  of  the  pqwers  of  the 
court  over  it,  should  be  given. 

The  question  in  this  case  concerns  the  vital  means  of  the 
nation ;  and  the  power  claimed  to  be  exercised  under  the 
ordinance,  would  interfere  with  those  means  on  emerge  ^i  tes 
of  the  deepest  interest.  It  is  a  constitutional  question,  md 
as  such  is.  peculiarly  undisr  the  guardianship  of  this  Court 

The  writ  of  error  is  to  the  highest  tribunal  of  the  state  of 
South  Carolina;  and  the  decision  of  that  court  has  been  in 
fevour  of  the  constitutionality  of  the  ordinance;  thus  bringo 
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iog  th^  casefblly  within  the  26th  section  of  the  judiciary 
act.    Let  this  Court  certify  its  opinion,  and  the  controversy 
will  be  at  an  end. 

On  more  occasions  than  on^,  when  the  Court  has  felt  some 
embarrassment  as  to  its  jurisdiction,  it  has  expressed  an 
opinion  upon  important  questions ;  and  when  the  general 
good  required  a  decision.*  United  States  vs.  ICirkpatrick, 
9  Wheaton,  7-20. 

2.  The  act  of  congress  organizing  the  courts  of  the  United 
States,  authorizes  this  Court  to  form  and  mould  its  process, 
so  as  to  enforce  and  catty  into  effect  the  objects  and  pur- 
poses for  which  the  federal  courts  were  established.  It  is 
conceived  that  the  writ  of  prohibition  is  a  mode  of  exer- 
cising jurisdiction  which  is  essential  to  those  purposes. 
There  is  a  strong  analogy  between  the  prohibition  asked  in 
this  case,  and  those  issued  to  district  courts  under  the  law. 
But  if  the  writ  of  prohibition  may  not  be  adopted,  and  the 
Court  should  decide  this  case  in  favour  of  the^laintiffs  in 
error,  the  case  may  be  remanded  to  the  court  of  common 
pleas  for  the  Charleston  district ;  and  should  that  court  re- 
fuse to  proceed  as  required,  the  supreme  court  may  itself 
enforce  its  judgment. 

Upon  the  general  question,  the  counsel  for  the  plaintifBf 
in  error  argued,  that  the  ordinance  does  not  impose  a  tax 
on  all  public  funds,  but  specifically  on  the  six«and  seven  per 
cent,  stock  of  the  United  States.  Thus  there  are  selected, 
as  the  particular  object  of  taxation,  those  debts  of  the  go- 
vernment of  the  United' States;  and  the  sum  the  govern- 
ment has  stipulated  to  pay  for  the  loan  is  dimiirished  to  the 
extent  of  the  tax.  The  contract  of  the  general  government 
is  invaded,  and  its  credit  impaired.  Its  competency  to  ne- 
gotiate loans  may  be  destroyed  by  the  admissipn  of  this 
power  of  taxation.  There  are  two  sources  of  revenue  which 
are  essentially  the  right  of  the  general  government.  That 
qf  imposing  duties,  and  that  of.  borrowing  money  on  the 
credit  of  the  nation.  The  safety  of  the  whole,  depends 
upon  the  free  and  undisturbed  exercise  of  these  powers. 
In  peace,  the  first  is  necessary  to  revenue ;  in  war,  the  se- 
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cond  is  vital  to  defence  and  success.    If  these  powers  and 
rights  are  not  guarded-  and  preserved,  the  functions  and 
purposes  of  the  union  will  be  suspended  and  destroyed. 

There  is  no  warrant  for'  this  tax,  to  be  derived  from  the 
opinion  of  this  Court  in  the  case  of  M'CuIlough  vs.  The  State 
of  Maryland,  4  Wheaion^  216.  The  Court,  at  the  close  of 
the  opinion  delivered  in  that  case,  sanction  a  tax  offxpro- 
perty  held  by  citizens  of  Maryland  in  *the  Bank  of  the  United 
States,  in  common  with  other  property  throughout  the 
state)  but  they  say  expressly,  that  ^^  a  particular  tax  upon 
tb^iperation  of  an  instrument  employed  by  the  government 
to  carry  its  powers  into  execution,  is  void." 

Mr  Hayne  presented,  ad  a  part  of  his  argument,  the  opi- 
ition  of  Mr  Justice  Huger  in  the  constitutional  court ;  who 
with  Nott  ahd  Bay,  justices,  dissented  from  the  opinion  of 
the  majority  of  the  court(a). 

(a)  JBuger,  /.  tKasentiente, — ^This  was  an  application  for  a  prohibition  to  restrain 
the  treasurer  of  the  city  of  Charleston  from  levying  a  tax,  imposed  by  a  city  or- 
dinance, on  six  and  seven  per  cent,  stock  of  the  United  States.  The  words  of 
the  ordhnance  are :  All  personal  estate,  consisting  of  bonds,  notes,  Slc.  six  and 
seven  per  cent,  stock  of  the  United  States,  or  other  obligations,  upon  which  in- 
'terest  has  been  or  will  ^e  received  during  the  year,  over  and  above  the  interact 
which  has  been  paid,  (except,  &c.  &c.)  twenfy-five  cents  on  every  $100.  The 
prohibition  was  ordered.  Amotion  is  now  submitted  for  the  reversal  of  that 
order.  Ivh  unwilling^-  oi^  so  important  a  question^  merely  to  express  my  dis- 
sent from  the  judgment  of  the  Court.  It  is  now  for  the  first  time  agitated,  and 
ought  to  be  fuliy  discussed,  that  it  might  6e  better  understood.  It  affects  the 
use  of  a  power,  as  essential  to  the  general  government  in  periods  of  diificulty  and 
danger,  as  any  other  which  the  people  have  delegated  tp  it.  If  the  city  council 
of  Charleston  can  Ux  the  stock  of  the  United  States,  eo  nomine,  the  states  can; 
and  if  the  states  can,  it  is  impossible  not  to  perceive  that  the  fiscal  operations  of 
the  general  government  may  be  completely  frustrated  by  the  states.  It  will  be 
in  vain  for  congress  to  pass  acts  authorising  the  secretary  of  the  treasury  to  t>or- 
row  money,  if  the  holders  of  their  stock  can  be  taxed  for  having  done  so  by  the 
states.  Congress  may  offer  ten  per  cent  for  loans,  but  who  will  lend,  if  the  states 
can  appropriate  the  whole  to  their  own  use  ?  Whether  the  states  will  do  so  or  ' 
not  may  be  problematical,  but  if  they  can  do  so,  the  risk  of  their  doing  so  must 
be  covered  by  the  tem^s  on  which  the  loans  will  be  made.  *  There  is  but  one 
substantial  security  for  the  proper  administration  of  our  governments,  the  imme- 
diate responsibility  of  the  administrators  thereof  to  the  people.  If,  however,  the 
people  have  or  feel  no  interest  in  the  measures  of  a  govemmentrits  administra- 
tors ara  only  nominally  responsible ;  they  will  only  be  checked  where  they  act  in. 
derogation  of  what  is  understood  or  felt  to  be  the  interest  of  their  constituents. 
Remote  interests  are  not  seen  by  the  better  informed,  and  they  always  must  pre- 
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Mr  <!:!ruger  and.  Mr  Legare,  for  the  defendant!  in  ernvTy 
contended  that  a  writ  of  error  could  not  be  sustained  on 
proceedings  in  prohibition. 


feDt  groondf  for  mack  difTeronee  of  opinioD,  evao  among  the  bef t  iofonned.  It 
is  Dot  t  fufficient  guard  to  the  powers  of  the  general  goTemment,  that  the  coat 
ititoents  of  the  administrators  of  the  state  governments  iuve  a  remote  interest  in 
the  preservation  of  those  powers,  or  in  an  unembanassed  eierclse  of  them  by  the 
general  government  They  most  not  be  seen,  or  may  not  bo  understood,  and 
the  very  case  l>efore  us^  presents  a  full  lUostration  of  the  truth.  No  government, 
not  reyolutionary,  has  ever  atteippted  to  tax  its  own  stock,  and  among  others,  for 
two  very  sattsiactory  reasons.  1.-  Because  snch  a  tax  most  necessarily  operate 
injuriously  upon  all  future  loans ;  and  2.  Because  there  is  in  fact  a  vioUtion  of 
contract  in  so  doipg,  and  tlierefore  immoral  and  impolitic.  Under  the  influence 
of  these  rsasons,  the  kgislature  of  this  state  has  refused '  to  tax  tlie  stock  of  the 
United  States ;  but  it  appears,  that  the  dty  council  of  Charleston  have  thought 
differently,  and  have  taxed  it  There  are,  however,  some  very  obvious*  reasons 
why  the  councU  of  Charleston  should  be  less  dispopfed  to  impose  such  a-lax  than 
the  legislature.'  In  the  first  place  the  city  of  Charleston  being  comoiercial,.is' 
more  within  the  influence  of  the  policy  of  the  general  government  than  the  le- 
gisUture :  if,  therefore,  the  council  of  the  city  can  believe  it  p^tie  and  just  to 
ttjL  the  stock  of  the  United  Sutes,  can  it  be  thought  improbable^hat  the  legisla- 
ture may  do  so  ?  If  they  can  do  so  at  all,  they  may  do  so  to  any  extent ;  it.  is 
equally  vrtthin  theii'  power  to  tax  twenty  per  cent,  or  one  hundred  per  cent,  as 
one-hair  per  cent  What  shall  govern  tiieir  discretion,  it  ii  impossible  to  fore-' 
see.  A  state  or  a  few  states  may  concur  in  a  policy  at  variance  with  that  of  the 
government,  nay  in  hostility  to  it  This,  unfortunately,  has  been  already  witnessed. 
They  may,  indeed,  be  indisposed  to  dissolve  the  union,  and  declare  war ;  when 
they  mig^t  have  no  objection  to  counteract  congress,  and  control  its  measures  by 
the  exercise  of  a  power  strictly  constitutional.  Seven-tenths  of  the  stock  of  the 
United  States,  are  owned  in  the  cities  of  Boston,  New  Tork,PhiladeIphU,  Bal- 
timore and  Charleston. 

The  same  causes  which  have  coucentrated  the  sbck  in  these  cities,  will,  ,in 
an  probability,  continue  to  operate,  and  the  greater  p^rt  of  future  loans  will  be 
effected  there.  Should,  therefore,  even  so  small  a  portion  of  the  United  States 
as  these  cities,  unite  in  taxing  stock  to  any  considerable  amount  the  government 
may  be  defeated,  and  wiU^i/certaiDly  be  impeded  hi  its  fiscal  operations,  to  the 
extent  of  any  tax  imposed.  14  may  be  supposed,  that  these  cities  would  be 
checked  in  such  proceediogs  by  their  state  legislatures.  Whether  this  coiild  be 
done,  must  depend  upon  the  constitutions  of  the  states,  and  the  charters  of  the 
cities.  It  msy  not  suit  the  prevailing  policy  of  a  state  to  interfere  in  such  a  ca^, 
even  if  It  possess  the  power.  We  know,  from  the  charter  of  the  city  of  CbailesCon, 
•hst  the  legislature  of  this  state  can  interfere  and  repeal  the  ordinance  in  question ; 
this,  however,  has  not  been  done,  although  they  have  refused  to  impose  such  a 
tax  themselves ;  and  South  Carolina  is,  has  always  been,  and  I  hope  will  ever  eon- 
tiDue  to  be,  as  national  m  any  other  state  in  the  unii»n.  It  may  be  said,  that  admit 
all  this  to  be  true,  it  cannot  affect  the  question  before  the  couil ;  who  are  eaUed 
upon  to  decide  what  the  constitution  is,  and  not  what  It  ought  to  be.  The  judi- 
cial branch  of  tb«.  government  most  certainly  does  not  possess  the  power  of 
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Should  the  Supreme  Court  reverse  the  judgment  below  io 
this  case,  a  mandate  will  be  directed  to  the  mferior  state 

legi»lating;  much  lesf,  then,  can  they  claim  the  poarer  of  maktog  a  conftitutlon. 
But,  Id  construing  the  constitution,  they  must  loolc  to  the  objects  it  professes  to 
attain,  and  they  cannot  so  as  to  defeat  the  very  end  and  aim  of  its  creation,  nor 
can  they  malte  it  inconsistent  with  itself,  if  it  be  possible  to  avoid  it   The  gene- 
ral powers  of  congress  may  be  sufficiently  designated  in  the  constitution,  but  the 
extent  and  ramifications  of  each  power,  it  was  not  In  the  wisdom  of  man  to  fore- 
sfe  and  precisely  describe.    How  they  are  to  operate  and  exhibit  themselves, 
must  depend  upon  the  future  contingent  circumstancea  of  the  nation;  and,  u 
these  must  be  forever  varying,  constitutional  questions  or  doubts  must  arise,  u  * 
long  ai  the  constitution  shall  exist.    These  are  the  certain  and  legitimate  con- 
sequences cf  a  written  constitution.  The  numerous  questions  which  the  statute 
of  frauds  has  given  rise  to,  simple  as  was  Its  object,  may  afford  some  hitlmatioa 
of  the  number,  which  an  instrument  so  complicated  aild  general  In  its  object!  as 
the  constitution -may  be  expected  to  produce.    The  great  difficulty  is,  ikot  only 
in  aacertaining  and  defining  the  powers  which  result  from  those  whid^  are  ex- 
pressly given  to  the  government ;  but,  (as  in  this  case,  and  in  that  of  the  bank  of 
the  United  States),  in  determining  the  influence  of  theae  on  the  powers  of  die 
different  states.    In  the  decision  of  such  cases,  there  must,  at  least,  be  the  sem- 
Mance  of  legislation.    I  am  not  conscious  of  even  a  desire  to^extend  unneees- 
sarily  the  powers  of  the  judiciary ;  the  pursuits  and  habits  of  near  twenty  years, 
by  far  the  better  part  of  my  life,  have  given  at  leaat  to  my  feelings  a  direction 
decidedly:  favourable  to  the  legislative  branch  of  the  government;  when  attached 
fai  fact,  as  I  was  in  feeling,  to  that  branch,'!  could  not  but  diaeem  the  Importance 
•of  the  judicial  branch  of  the  government,*  and  the  necessity  of  leaving  to  its  de- 
cisions ail  questions  like  the  one  before  the  Court,  though  they  savoured  of  legis- 
lation.   I  shall  certainly  not  omit  to  do  now  what  I  foraierly  regarded  ae  lacfw- 
bent  upon  the  judiciary  to  perform.  I  shall  now  proceed  to  inquire— let.  Whether 
the  ux'in  question  be  an  income  tax.    That  it  is  not,  appears  very  clearly 'fiom 
the  facts,  of  the  case,  as  well  as' from  the  terms  of  the  ordinance.    Thi  stock  ef 
the  state ;  the-  stock  of  the  city ;  bank  sto^k  unlvenally,^  well  es  the  profits  of 
agriculture,  enjoyed  by  those  who  reside  In  the  city,  are  not  taxed ;  nor  does  the. 
ordinanee  atbct  to  regard  It  as  an  income  tax.  It  Is  a  tax  upon  the  United  Statee 
stock,  eo  nomku.  As  this  is  not  a  tax  upon-  income,  it  is  unnecessary  to  inqube 
if  the  city  council,  or  a  state,  have  the  power  to  tax  income,  and  inchide  therefai 
the  interest  received  on  United  States  stock.    I  shall,  therefore,  proceed  to  in- 
qoifo  tf  the  city  council,  or  a  state,  have  the.  power  to  tax  the  United  Staiee 
stoek,^o  nomine.    The  $ist  question  presented  by  the  Inquiry  is,  the  meaning 
of  the  term  United  States  stock.    It  is,  1  apprehend,  a  credit  on  the  govern- 
ment for  so  much  money,  on  which  they  have  agreed  to  pay  a  certain  interest 
He  who  has  the  credit  is  the  bolder,  and  the  certificate  is  the  Mdence  of  the 
credit,  and  the  terms  or  which  the  credit  has  been  given.    The  power  to  create 
this  credit  ie  expressly  given  by  the  Stb  section,  1st  article,  of  the  constitution 
of  the  United  Sutes :  *<  congress  shall  have  power  to  borrow  money  on  the 
ciedic  of  the  United  States."    The  credit  of  the  United  Sutes  is  the  essence  of 
the  slock ;  without  It  the  slock  is  of  Ao  value.    The  credit  of  the  United  Statee 
is  a  cieet&OB  of  the.general  government,  which  did  not  exist  until  they  brought  it 
intfr  being;  and,  in  the  production  of  which,  the  state  governments  did  not  per* 
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court.    3  DaU.  342.    In  the  event  of  the  state  court  de- 
clining or  lefusing  to  carry  that  mandate  into  effect,  a  ques- 

tieipate.   The  state  could  not  tax  it  before  the  comtttution  wfw  fonned,  for  it  did 
not  exist;  if  therefore  they  cao  tax  it  now,  it  must  be  by  some  nevr  power  vested 
in  them  by  that  histrument;  but  there  is  no  such  power  given :  the  credit  of  tlie 
United  States  cannot  be  taxed  by  the  atates.    It  is  contended,  that  to  deny  the 
states  a  power  to  tax  money  loaned  to  the  general  government,  is  to  de^irive 
them  of  a  great  resource  without  any  adequate  object. .  In  the  first  place,  I  must 
observe,  tbat  if  the  states  cannot  tax  the  stock  of  the  United  States,  the  general , 
government  will  be  able  to  borrow  on  better  terms,  and  in  iHis  way  the  people  of 
the  United  States  wilt  be  compensated  for  any  inconvenience  that  might  tesuH 
from  .the  exemption  of  the  stock  from  the  taxation  of  the  state  govemmenu. 
In  the  second  place,  I  must  repeat,  they  have  no,  cause  to  complain,  because  it 
is  a  creation  of  the  general  government  which  the  sutes  did  npt  possess  before 
its  establishment    But  on  this  subject  I  cannot  but  think  that  a  very  erroneoua 
opinion  prevafls.    It  appears  to  be  thought  that  for  every  thousand  dollars  loaned 
t»the  general  government,  so  much  taxable  property  has  been  withdrawB-from 
the  states.    But  this  if  certainly  not  so.    Of  the  one  hundred  millions  of  doUais 
loaned  to' the  general  government,  during  the  late  war,  how  mdch  of  it  remalnia 
with  the  government?    Not  one  cent.    Where  then  is  it?    Certainly  in  iba 
states.    If  a  certain  number  of  individuals  paid  it  into  the  troasury  of  the  United 
States,  tlie  government  has  returned  it  to  iodivUluals  living  in  the  different  states; 
and  if  liable  to  taxation  at  all,  can  now  be  taxed  by  the  states.    If  the  general  go- 
verntaient  had  been  foreign  to  tlie  state  governments,  or«had  they  hoarded  It  op. 
this  objection  might  have  had  some  force;  but  as  fast  as  they  got  it,  they'retuiOf-' 
ed  it,  and  no  means  of  the  state  governments  were  affected,  but  an  iaeraued  dif- 
ficulty of  borrowing  money,  owing  to  the  competition  of  the  general  government 
One  of  the  great  objects  of  the  constitution  was  to  render  the  general  government 
independent  of  the  state  governments^  for  those  pecuniary  means  which  are  ne- 
cessary to  effect  the  great  purpose  for  which  it  was  established  :  viz.  to  form  a 
more  perfect  union,  establish  justice,  ensure  domestic  tranquillity,  provide  for 
the  common  defence,  promote  the  general  wel&re,  &c.  Ate.    If,  however,  meant 
-so  essential  in  periods  of  distress  and  danger,  as  loahs,  can  be  controlled  by  the 
states,,congress  is  yet  essentially  dependent  upon  the  states.    There  is  another 
objection  to  this  tax.    I  regard  it  as  a  violation  of  the  contract  made  with  the 
holders  of  the  United  States  stock.    The  people  of  the  United  Slates,  of  whom 
the  citizens  of  Charletton  are  a  piart,  have  contracted  to  pay  sc  much  per  ce»^ 
turn  on  the  stock  by  their  agents  the  general  governoient.    To  authorise  the  citi- 
zens of  Charleston  to  deduct  a  part  from  the  interest  agreed  upon,  they  niiist 
possess  the  power  of  altering  the  contract,  without  the  consent  of  the  boldeit  of 
the  stock,  which  would  be  a  violation  of  the  obligation  of  tbo  contnct    But  the 
constitution  expressly  declares  that  they  diall  not  vioUite  the  obligation  of  contact 
To  recapitulate  my  objections  to  the  tax,  they  are : 

1.  Because  a  tax  upon  stock  of  the  United  States,  eo  nomtfie.  is  a  tax  upon  the 
credit  of  the  United  States. 

2.  Because  the  credit  of  the  United  States  was  not  a  subject  for  taxation  by 
the  stttes,  anterior  to  the  adoption  of  the  constitution ;  the  credit  of  the  Uaited 
States  being  a  result  of  the  establishment  of  the  govemanent  of  the. United 
Sutes ;  and  the  constitution  has  given  no  new  powers  to  the  state  governments. 
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tion  will  then  arise  as  to  the  mcMle  of  proceeding  to  be 
adopted  as  a  remedy.  That  a  futile  exercise  of  jurisdiction 
may  not  on  this  occasion  take  place,  the  difficulty  ought  to 
be  anticipated;  for  if  it  be  insurmountable,  this  tribunal  will 
not,  from  self-respect,  hold  cognizance  of  the  principal  in- 
quiry involved  in  the  present  suit. 

Unless  the  Supreme  Court  acts  in  this  matter  through  thd 
interventiop  of  the  state  tribunal,  it  must  issue  a  prohibition 
of  itself,  addressed  to  the  tax  collector  individually.  Should 
be  disobey,  it  will  then  have  to  proceed  against  him  for  a 
contempt,  and  inflict  a  fine ;  and  thus  be  thrown  into  a  course 
of  practice  *  unprecedented,  and  extremely  inconvenient. 
That  it  will  not  award  compulsory  process,  directed  to  a  re- 
cusant state  court,  may  safely  be  assumed,  upon  the  strength 
of  the  reasoning  in  Martin  v$.  Hunter's  lessee,  1  WheaioHf 
362.  If  not  from  a  regard  to  the  sovereignty  of  a  state  in 
its  last  refuge  of  the  judiciary,  this  resort  will  not  be  had  at 
least,  because  it  seems  to  be  negatively  precluded  by  the 
25th  section  of  the  act  df  the  24th  pf  September  1789.  That 
section  provides  for  the  Supreme  Court's  '^  proceeding  to  a 
final  decision  of  the  cause,  and  awarding  execution  thereiui 
if  it  has  been  once  remanded  before."  Whether  under  these 
words,  on  the  refusal  of  a  state  court  to  fulfil  its  mandate, 
this  Court  has  jurisdiction  ifi  prohibition  so  as  to  enable  it 
to  execute  its  own  judgment,  by  inhibiting  the  officers  per- 
sonally from  collecting  the  tax  iinder  consideration*  if  adr 
judged  unconstitutional,  must  first  be  decided.  If  the  power 
be  wanting,  nothing  but  an  act  of  congress  can  supply  the 
deficiency.  The  mode  and  forms  of  proceeding  under  the 
appellate  authority  of  this  Court,  are  dependent  upon  the 

a.  Because  the  objects  of  taxation  by  the  state  governmenU  are  not  diminished 
by  withholding  from  them  the  power  of  taxing;  stock  of  the  United  Staies ;  u  the 
mooey  botrowed  by  the  United  States  is  immediately,  by  dishuisements*  re- 
tomed  to  the  ptople  of  the  different  states. 

4.  Because  it  renders  the  general  government  dependent  upon  the  discretion 
of  the  state  governments,  for  one  of  iU  essential  me^Tis  in  accomplishing  the  pur- 
poses for  which  it  was  esUblished,  a  result  at  variance  with  one  of  the  priMir^l 
objects  of  the  constitution,  which  was  to  render  the  general  government  inde- 
pendent of  the  pecuniary  aid  of  the  state  governments. 

And  lastly,  because  it  is  a  violation  of  the  obligation  of  contract 

Vol.  II.— 3  H 
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acU  of  congress  for  their  regulation.  6  Cra;  307.  Although 
the  14th  section  of  the  judiciary  act  gives  to  the  courts  of 
the  United  States  ''power  to  issue  all  writs  necessary  for 
the  ejcercise  of  their  respective  jurisdictions,  and  agreeable 
to  the  principles  and  usages  of  law ;''  this  general  grant  is 
limited  by  the  2dth-  section,  in  the  particular  instance  of 
"Writs  of  error  from  final  judgments  of  state  courts  to ''  award- 
ing e^cti^tofM.''  No  con9truction  of  these  words  consistent 
with  technical  accuracy,  will  bring  a  prohibition  within  their 
mefining;  and  original  jurisdiction  will  scarcely  be  assumed 
tojid'mit  the  procedure. 

•  The  power  of  ^on'gress  to  incorporate  a  bank,  or  even  to 
invade  the  terj^itory  of  a  state  to  establish  its  branches,  can- 
ilot  be  controverted  after  the  decisions  in  M'Cullough  ^s. 
Maryland, 4  fFAeaf.  316,  and  Osborne  vs.  United  States  Bank, 
9  Whtat.  -738 ;  much  less  could  their  right  to  raise  Joans  for 
carrying  on  the  opera^tions  of  government  be  drawn  into 
question.  On  the  other  hand  it  would  be  taken  as  conceded, 
that  the  right  of  the  states  to  impose  taxes  is  sovereign,  and 
concurrent;  and  that  there  are  no  express  limitations  upom 
this  attribute;  except  those  contained  in  the  18th  section, 
article  1st,  of  the  federal  constitution  as  to  duties  or  imposts 
00  imports,  exports,  and  tonnage. 

Throngh  these  mutual  admissions,  tne  question  now  to  be 
disposed  of,  is  simply i  can  a  state  constitutionally  tax  the 
income  accrqing  to  its  citizens  from  six  and  seven  per  cent, 
stock  of  the  United  States,  owned  by  them  individually? 

The  purpose  of  plaintiQs  in  error  is  to  make  out  by  in^Ii- 
coJtion  a  resttiction  upon  a  sovereign  and  vital,  inougb  a  con 
current  statp  right.  •  This  is  attempted  upon  substantiall) 
three  grounds.  1st.  That  the  tax  in  dispute  is  a  violation 
of  the  faith  and  obligation  of  a  contract.  2d.  That  the 
credit  o(  the  United  States  upon  which  it  bears,  did  not  ^xist 
until  after  the  constitution  was  framed.  And  3dly.  because 
it  intJeffetes  with  the  means  of  the  federal  government  ner 
cessary  to  carry  their  powers  into  eifect. 

As  to  the  first  objection,  certainly  if  the  United  States 
were  to  impose  a  tax,  going  1^  diminish  the  interest  it  had 
stipulated  to  pay  the  purchasers  of  this  stocky  such  a  mear 
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sure  would  be  a  violation  of  ffiith.  But  the  reason  does  not 
hold  as  to  a  third  person,  not  a  party  to  the  contract;  and  in 
this  light  the  state  of  South  Carolina  stands;  for  hgv  faith  is 
pledged  as  an  integral  part  of  the  union  in  this  respe(;t  only, 
quoad  federal  taxation.  She  has  come  under  no  obligation 
individually,  not  to  draw  her  resources  from  these  funds, 
though  emanating  from  the  comiQon  authority,  whenever 
they  pass  into  the  hands  of  her  peculiar  citizens;  and  it  may. 
be  presumed  that  the  liability  of  this  8toc.k^  so  situated,  to 
state  taxation,  was  perfectly  understood'  by  Ihosie  -who  be- 
came holders,  and  entered  into  their  eontract  with  .the  gene- 
ral government.  As  well  might  a  tax  imposed  by  a  state 
on  the  public  lands  within  its  limits,  when  s6ld  out  to  pri- 
vate persons,  be  treated  as  a  departure  fropa  good  faith,  and 
a  violation  of  the  contract  of  sale;  for  hoFC,  as  much  as  where 
public  stock  is  created  and  sold,  a  state  is  a  party  to  the 
engagement,  that  no  more  than  a  certain  .price  is  to  be  paid 
for  the  property,  and  that  its  profits  are  not  to  be  diminished. 
It  is  said,  however,  that  where  lands  are  sold,  the  United 
States  parts  with  the  freehold  with  no  prospect  of  resump- 
tion, and  that  it  is  otherwise  with  stock.  Yet  in  point  of 
fact,  the  only  difference  is  between  the  real  and  personal 
property  of  the  government ;  for  in  the  case  of  a  sale  of  the 
former  on  credit,  liable  to  a  foreclosure  of  mortgage,  there 
will  be  a  chance  of  its  reyerting  to  the  public  domain ;  and 
surely  it  will  not  be  exempted  from  state  taxation  tintil  the 
last  cent  of  the  price  is  paid  off. 

It  is  next  said  that  this  stock  constitutes  the  iredit  of  the 
union,,  which,  not  having  existed  anterior  to  the  adoption  of 
the  constitution,  cannot  be  subjected  to  state  taxes,  unless 
by  virtue  of  some  provision  in  that  instrument.  This  reason 
if  of  any  avail,  will  go  to  exonerate  ^11  the  territories  and 
other  property  of  the  United  States  acquired  subsequently 
to  that  epoch;  and  failing  of  ihat  result,  must  be. discarded 
altogether. 

The  objection  most  strongly  urged  however  against  this 
ordinance  fs,  thai  it  interferes  with  a  law  of  the  general  go- 
vernment, which,  being  supreme,  must  predominate,  and  it 
is  roundly  laid  down  that  "  should  any  state  directly  or  in- 
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directly  modify,  alter,  or  abridge  any  of  the  acts  of  sove- 
reignty of  the  United  States,  br  render  any  of  its  measures 
nugatory,  or  inoperative,  or^  in  any  manner  impeach  the 
credit,  or  impair  the  resourcejs  of  the  union,  by  taxation  or 
otherwise;  the  act  would  be  an  interference  repugnant  to  the 
constitution,''  and  that  '^  a  state-  bannot  tax  any  of  the  con- 
stitutional means  employed  by  the  government  of  the  United 
States  to  execute  it^  constitutional  powers ;''  ^*  nor  can  it  by 
taxation  or  otherwise,  retard,  impede,  burthen,  or  in  any 
manner  control  the  operation  of  the  constitutional  laws  en- 
acted by  congress  to  carry  into  effect  the  powers  vested  in 
the  national  government.'* 

Throughout  this  discussion  the  state  has  been  treated  of 
as  in  an  antagonist  position  towa'-ds  the  federal  government, 
and  as  seeking  purposely  to  inco.omode,  and  destroy  its  fis- 
cal operations,;  while  the  direct  effect  of  these  upon  the  re- 
sources of  the  state  has  been  allowed  no  consideration. 
The  ordinance  in  question  is  assumed  to  be  a  measure  pass- 
ed expressly  to  countervi^il  and  defeat  a  law  of  congress. 
But  it  is  no  where  demonstrated  that  a  tax  on  this  stock, 
owned  by  individuals,  will  be  attended  by  any  such  conse- 
quence. The  utmost  that  may  ensue,  will  be  a  prejudice 
to  the  preference  of  this  stock  in  market,  and  perhaps  the 
citizens  of  the  state  imposing  the  tax  may  find  it  more  pro- 
fitable to  invest  their  capital  otherwise.  This  creates  a 
question  of  policy,  at  the  discretion  of  the  state  alone, 
whether  it  will  drive  abroad  a  particular  means  of  specula- 
tion; but  the  reflection  is  beside  the  constitutional  inquiry 
now  agitated. 

The  position  broadly  taken  here  is,  that'  if  the  exercise  of 
a  concurrent  power  by  a  state,  interferes  with  a  power  of  the 
general  government,  the  former  must  give  way.  What  is 
the  extent  of  interference  which  is  to  be  thus  resisted?  and 
how  is  this  interference  to  be  graduated  ?  Here  it  is  always 
put  as  mounting  to.  the  point  of  destruction,  and  as  brought 
into  action,  ipso  intuitu.  -  To  presuppose  hostility  on  the 
part  of  the  state  is  wholly  gratuitous,  and  greatly  to  be  de- 
precated. •  As  much;  may  be  trusted  to  the  liberality  and 
forbearance  of  a  state^i  as  of  the  federal  government ;  and 
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comity,  and  cordial  confidence  should  characterize  att^their 
relations.  All  the  reasoning  in  this  case  is  against  the 
abuH  of  a  conceded  state  rights  and  it  is  founded  upon  a 
quia  timet,  and  its  materials  are  elztremes.  Not  even  a  snr- 
inise  is  thrown  out,  that  this  tax  has,  in  point  of  fact,  im* 
peded,  much  less  frustrated,  a  fiscal  operation  of  govern- 
ment; but  it  is  said,  that  if  the  power  it  involves  were 
pushed  further  it  might  have  that  effect ;  and  that,  as  it  is 
without  any  limit  or  control,  save  the  discretion  of  a  state, 
no  guarantee  against  its  abuse,  short  of  abolition,  should  be 
accepted.  This  is  in  a  strain  of  hostility  that  well  warrants 
the  interrogatory,  why  should  an  unprescriptible  sovereign, 
and  indispensable  right  of  a  state  be  postponed,  and  put  in 
derogation  in  favour  of  an  implied,  auxiliary,  and  optional 
means  of  the  genera)  government  9  Is  not  the  power  to  use  - 
this  means  also  a  power  to  destroy,  and  alike  unlimited  ? 

The  general  government,  by  carrying'  their  power  io  ex- 
tremes in  the  creation  of  extensive  loans,  might  furnish  fii- 
cilities  of  exempt  investment,  that  would  entirely  absorb 
from  the  reach  of  state  taxation  all  the  fiinds  of  its  citizens, 
and  thus  destroy  one  of  its  highest  prerogatives  and  very 
existence.  If  the  possible  abuse  of  the  power  to  tax  by  a 
state,  is  to  infringe  upon  the'  right,  the  like  objection  will 
assuredly  attach  to  the  power  of  borrowing  on  the  part  of 
the  United  Stater.  In  answer  to  this  a  suggestion  has  been 
made,  that  the  general  government  does  not  hoard  up  its 
revenue,  but  immediately  reinstates  by  expenditure,  all  that 
has  been  substriacted  from  the  resources  of  a  state.  This  is 
only  partially  true,  and  yields  but  indifferent  consolation, 
and  affords  occasion  for  anoth*er  most  forcible  iAipeachment 
of  the  preva.ling  system  of  internal  improvements,  and  other 
government  expenditures  of  the  public  money.  By  the  sup- 
posed operation  the  southern  states  not  only  have  their  ca- 
pital drawn  oflTfirom  local. taxation,  bat  in  the  existing  stat6 
of  things  supply  another  means  of  conferring  benefits,  or 
rather  gratuities,  in  which  they  have  no  participation. 

The  doctrine  that  interference  with  federal  power  will 
'suffice,/ by  implication,  to  neutralize,  or  even  annihilate 
state  tights  is  startling  in  itself,  and  most  pernicious  when 
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carried  oat  to  its  legitimate  ridsultn.  The  degree  of  inter* 
lerence  being  entirely  unsettled^  and  mcapable  of  adjii8ti> 
menV  however  slight  or  shadowy  it  maybe,  the.objectioa 
ean  never  be  started  but  to  a  fatal  issue.  Indeed  it  will  go 
to  abolish  all  power  in  the  states,-  under  Monxe  .circum- 
stances, to  levy  and  collect  taxes.  In  ihe  event  of  a  resort 
to  direct  taxation,  on  the  part  of  congress,  whatever  is  sub- 
jected to  federal  assessment  must^  ipso  facto,  be  discharged 
from  all  other  imposition ;  inasmuch  as  a  tax  by  a  state,  m 
any  given  article,  must  necessarily  diminish  its  capacity  of 
bearing.  t>ther  exactions,  and,  if  carried  to  excess,  must 
frustrate  any  attempt  on  the  part  of  the  general  government 
to  raise  a  revenue  from  the  same,  sources.  In  fact,  there 
are  but  few  powers  reserved  to  the  states  that,  upon  the 
possibility  of  abuse,  may  not  be  brought  under  the  ban  of 
interference  with  federal  measures. 

In.  the  case  of  Bulow  et  al.  vs.  the  City  Council  of 
Charleston,  1  JVbM  fy  M'Cordj  527,  it  has  been  decided 
that  United  States  bank  stock,  in  the  hands  of  individuals, 
iaay  constitutionally  liie  taxed  by  a  state  And  in  M'Cul- 
lough  vs.  Maryland,  it  is  admitted,  that  the  principle  there 
ascertained  ''  does  not  extend  to  a  tax^  paid  by  the  reiil  pro- 
perty of  the  bank  of  the  United  States,  in  common  with  the 
other  real  property  in  a, particular  state,  nor  to  a  tax  im- 
posed upon-  the  ffopjpietury  inierest  which  the  citizens  of 
that  statQ  may  hold  in  this  institution,  Jn  common  with  other 
property  of  the  same  description  throughout  the  state,*'  and 
that,  "  as  to  the  bank  stock  belonging  to  its  own  citizens, 
it  still  continues  liable  to  state  taxation,  as  a  portion  of 
tbeir  individual  property  in  common  with  aH  other  private 
property  in  the  state."  The  stock  brought  under  contribu^ 
tioQ  by  the  city  ordinance  now  attacked,  comes  within  this, 
exception.  When  taxed».it  had  been  sold .^ut. by. govern- 
ment,'and  was  in  the  hands  of 'individuals,  whose  proprie- 
tary iotereat  in  the  fund  was  subjected  in  common  with  pro- 
perty of  a  similar  description.  The  tax  here  assessed  was 
not  in  the  nature  of  a  penalty  on  lending  to  the  United 
States,  being  neither  excessive  nor  discrinainating.  If 
charged  on  the  stock,  eo  jiomine,  the  name  was  iaserted  in 
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the  ordioanee  merely  as  a  descriptiou  of  one  among  several 
sources,  from  whence  the  income  of  the  citizens  might 
arise  on  which  it  was  to  bear.  The  words  of  the  ordinance 
evincedearly  that  this  species  of  pioperty  was  not  singled 
out  for  proscription,  or  a  sinistSer  purpose,  as  various  others 
are  enumerated;  and  if  an  exception  is  made  in  favor  of 
stock  of  the  United  States  bank,  and  of  local  institutions, 
motives  of  expediency,  or  the  fact  that  a  bonu^  had'  been 
paid  in  commutation  of  taxes,  probably  influenced  the  de- 
parture from,  while  they  recognized  the  existence  of  tho 
general  rule. 

This  tax  then  is  -not  obnoxious  to  the  objections  urged 
against  it,  and  being  upon  the  interest  held  by  individuals 
in  the  funded  debt  of  the  United  States,  in  common  with 
other  property  of  the  same  description  in  South  Carolina,  it 
comes  within  the  exception  made  in  the  leading  case  decided 
by  this  Court  upon  the  subject^  and  the  ordinance  imposing 
it  is  constitutional  and  valid. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  case  was  argued  on  its  merits  at  a  preceding  term ; 
but  a  doubt  having  arisen  with  the  Court  respecting  its  juris- 
diction in  cases  of  prohibition,  that  doubt  was  suggested  to 
the  bar,  and  a  re-argument  was  requested.  It  has  been  re- 
argued at  this  term. 

The  power  of  this  Court  to  revise  the  judgments  of  a  state 
tribunal,  depends  on  the  ^25th  section  of  the  judicial  act. 
That  section  enacts  *<  that  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  bquity  of  a  state  in  which 
a  decision  in  the  suit  could  be  had,'*  ^  where  is  drawn  in 
question  the  validity  of  a  statute  or  of  an  authority  exercised 
under  any  state,  on  the  gropnd  of  their  being  repugnant  to 
the  constitution,  treaties,  pr  laws  of  the  United  States,  and 
the  decision  is  in  favour  of  such  tl)eir  validity,"  '<  may  be 
re<«xamined  and  reversed  or  aflirmed  in  the  Supreme  Court 
of  the  United  States." 

'In  this  case  the  city  ordinance  of  Charleston  is  the  ex- 
ercise, of  an  «<  authority  under  the  state  of  South  Carolina," 


464  SUPREME  COURT. 

[WestoD  and  othert  m.  The  Clly  Couaeil  of  Cbarkbtoa.] 
.«« the  validity  of  which  has  been  drawn  in  question  on  the 
ground  of  its  being  repugnant  to  the  constitution,"  and  ^  the 
decision  is  in  favour  of  its  validity."  The  question  therefore 
which  was  decided  by  the  constitutional  court,  is  the  very 
question  on  which  the  revising  power  of  this  tribunal  is  to 
be  exercised,  and  the  only  inquiry  is,  whether  it  has  been 
decid^  in  a  case  described  in  the  sectidn  which  authorises 
the  writ  of  error  that  has  been  avf^arded.  Is  a  writ  of  pro- 
hibition a  suit? 

The  term  is  certainly  a  very  comprehensive  one,  and  is 
understood  to  apply  to  any  proceeding  in  a  court  of  justice^ 
by  which  an  individual  pursues  that  remedy  in  a  court  of 
justice,  which  the  law  affords  him.  The  modes  of  proceed- 
ing may  be  various,  but  if  a  right  is  litigated  between  par- 
ties in  a  court  of  justice,  the  proceeding  by  which  the  de- 
cision of  the  court  is  sought,  is  a  suit.  The  question  be- 
tween the  parties,  is  precisely  the  same  as  it  would  have 
been  in  a  writ  of  replevin,  or  in  an  action  of  trespass.  The 
constitutionality  of  the  ordinance  is  contested;  the  party 
aggrieved  by  it  applies  to  a  court ;  and  at  his  suggestion,  a 
writ  of  prohibition,  the  appropriate  remedy,  is  issued.  The 
opposite  party  appeals ;  and,  in  the  highest  court,  the  judg- 
ment is  reversed  and  judgment  given  for  the  defendant. 
This  judgment  was,  we  think,  rendered  in  a  suit. 

We  think  also  that  it  was  a  final  judgment  in  the  sense  in 
which  that  term  is^used  in  the  ^5th  section  of  the  judicial 
act.  If  it  were  applicable  to  those  judgments  and  decrees 
only  in  which  the  right  was  finally  decided,  and  could  never 
again  be  litigated  between  the  parties,  the  provisions  of  the 
'  section  would  be  confined  within  much  narrower  limits  than 
the  woi;d8  import,  or  than  congress  could  have  intended. 
Judgments  in  actions  of  ejectment,  and  decreea  in  chancery 
dismissing  a  bill  without  prejudice,  however  deeply  they 
might  affect  rights  protected  by  the  constitution,  laws,  or 
treaties  of  the  United  States,  would  not  be  subject  to  the 
revision  of  this  Court.  A  prohibition  mFght  issue,  restraining 
a  collector  from  collecting  duties,  and  this  Court  would  not 
revise  and  correct  the  judgment.  The  word  "  final"  must 
be  understood  in  the  section  under  consideration,  as  apply- 
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ing  to  all  judgments  and  decrees  which  determine  the  par- 
ticular cause. 

We  think  then  that  the  writ  of  error  has  brought  the  cause 
properly  before  this  Court. 

This  brings  us  to  the  main  question.  Is  the  stock  issued 
for  loans  made  to  the  government  of  the  United  States  liable 
to  be  taxed  by  states  and  corporations? 

Congress  has  power  ^^to  borrow  money  on  the  credit  of 
the  United  States.'*  The  stock  it  issues  is  the  evidence  of 
a  debt  created  by  the  exercise  of  this  power.  The  tax  in 
question  ia  a  tax  upon  the  contract  subsisting  between  the 
government  and  the  individuals  It  bears  directly  upon  that 
contract,  while  subsisting  and  in  fbll  force.  The  power 
operates  upon  the  contract  the  instant  it  is  framed,  and  must 
imply .«  right  to  affect  that  contract. 

If  the  states  and  corporations  throughout  the  union,  pos- 
sess the  power  to  tax  a  contract  for  the  loan  of  money,  what 
shall  arrest  this  principle  in  its  application  to  every  other 
contract?  What  measure  can  government  adopt  which  will 
not  be  exposed  to  its  influence  1 

But  it  is  unnecessary  to  pursue  this  principle  through  its 
diversified  application  to  all  the  contracts,  and  to  the  vari- 
o«s  operations  of  government.  No  ope  can  be  selected 
which  is  of  more  vital  interest  to  the  community  than  this 
of  borrowing  money  on  the  credit  of  th<l  United  States.  No 
power  has  been  conferred  by  the  American  people  on  their 
government,  the  free  and  unburthened  exercise  of  which 
more  deeply  affects  every  member  of  our  republic.  In  war, 
when  the  honour,  the  safety,  the  independence  of  the  nation 
are  to  be  defended,  when  all  its  resources  are  to  b^  strained 
to  the  utmost,  credit  must  be  brought  in  aid  of  taxation,  and 
the  abundant  revenue  of  peace  and  prosperity  must  be  anti- 
cipated to  supply  the  exigences,  the  urgent  demands  of  the 
moment.  The  people,  for  objects  the^ost  important  which 
can  occur  in  the  progress  of  nations,  have  empowered  their 
government  to  make,  these  anticipations,  '<  to  borrow  money 
on  the  credit  of. the  United  States."  Can  any  thing  be  more 
dangerous,  or  more  injurious,  than  the  admission  of  a  princi-- 
pie  which  authorizes  every  state  and  every  corporation  in 
Vouir-3l 
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the  union. which  possesses  the  right  of  taxation,  to  burthen 
the  exercise  of  this  power  at  their  discretion? 

If  the  right  to  impose  the  tax  exists,  it  is  a  right  which  in 
its  nature  acknowledges  no  limits.  It  may  be  cai;ried  to  any 
extent  within .  the  jurisdiction  of  the  state  or  corporation 
which  imposes  it,  wiuch  the  will  of  each  state  and  corpora- 
tion may  prescribe.  A.  power  which  is  given  by  the  whole 
American  people  for  their  common  good,  which  is  to  be  ex- 
ercised at  the  most  critical  periods  for  the  most  important 
purposes,  on  the  free  exercise  of  which  the  interests  certain- 
ly, perhaps  the  liberty  of  the  whole  may  depend;  may  be 
burthened,  impeded,  if  not  arrested,  by  any  of  the  organized 
parts  of  the  confederacy. 

In  a  society  formed  like  ours,  with  one  supreme  govern- 
ment for  national  purposes,  and  numerous  state  governments 
for  other  purposes;  in  many  resp\ects  independent,  .and  in 
the  uncontrolled  exercise  of  many  important  powers,'  occa- 
sional interferences  ought  not  to  surprise  us.  The  power 
of  taxation  is  onle  of  the  most  essential  to  a  state,  and  one 
of  the  most  extensive  in  its  operation.  The  attempt  to  main- 
tain a  rule  which  shall  limit  its  exercise,  is  undoubtedly 
among  the  most  delicate  and  difficult  duties  which  can  de- 
volve on  those  wii^se  province  it  is  to  expound  the  supreme 
law  of  the  land  in  its  application  to  the  cases  of  individuals. 
This  duty  has  more  than  once  devolved  on  this  Court.  In 
the  performance  of  it  we  have^  considered  it  as  a  necessary 
consequence  from  the  supremacy  of  the  government  of  the 
whole,  that  its  action  in  the  exercise  of  its  legitimate  powers, 
should  be  free  and  unembarrassed  by  any  conflicting  powers 
'in  the  possession  of  its  parts ;  that  the  powers  of  a  state 
cannot  rightfully  be  so  exercised  as  to  impede  and  obstruct 
the  free  course  of  those  measures  which  the  government  of 
the  states  united  may  rightfully  adopt. 

Thissubject'was  brought  before  tbe  Court  in  the  case  of 
M'Cullough  V8.  The  state  of  Maryland(a),  when  it  was 
thoroughly  argued  and  deliberately  considered.  The  ques- 
tion decided  in  that  case  bears  a  near  resemblance  to  that 

(a)  4  1Vhealon,tie, 
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which  18  ioyolTed  in  this.  It  was  discussed  at  the  bar  ib  all 
its  relations,  and  examined  by  the  Court  with  its  utmost  at- 
tention. We  will  not  repeat  the  reasoning  which  conducted 
us  to  the  conclusion  thus  formed  ;  but  that  conclusion  was 
that  **  all  subjects  over  which  the  sovereign  power  of  a  state 
extends,  are  objects  of  taxation ;  but  those  over  which  it  does 
not  extend,  are  upon  the  soundest  principles  exempt  from 
taxation."  ^The  sovereignty  of  a  state  extends  to  every 
thing  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission;"  but  not  "to  those  means  which  are  em- 
ployed by  congress  to  carry  into  execution  powers  conferred 
on  that  body.b}  the  people  of  the  United  States."  "The 
attempt  to  use"  the  power  of  taxation  "  on  the  means  em- 
ployed by  the  government  of  the  union  in  pursuance  of  the 
constitution,  is  itself  an  abuse,  because  it  is  the  usurpation 
of  a  power  which  the  people  of  a  single  state  cannot  give." 

The  Court  said  in  that  case,  that  "  the  states  have  no  power 
by  taxation,  or  otherwise,  to  retard,  impede^  burthen,  or  in 
any  manner  control  the  operation  of  the  constitutional  laws 
enacted  by  congress,  to  carry  into  execution  the  powers 
nested  in  the  general  government." 

We  retain  the  opinions  which  were  then  expressed.  A 
contract  made  by  the  government  in  the  exercise  of  its  power, 
to  borrow  money  on  the  credit  of  the  United  States,  is  un- 
doubtedly independent  of  the  will  of  any  state  in  which  the 
individual  who  lends  may  reside,  and  is  undoubtedly  an  ope- 
ration essential  to  the  important  objects  for  which  the  go- 
vernment was  created.  It  oughtj  therefore,  on  the  principles 
settled  in  the  case  of  M'Cullough  vs.  The  State  of  Maryland, 
to  be  exempt  from  state  taxation^  and  consequently  from 
being  taxed  by  corporations  deriving  their  power  from  states. 

It  is  admitted  that  the  power  o^  the  government  to  borrow 
money  can  not  be  directly  opposed,  and  that  any  law  directly 
obstructing  Its  operation  would  be  void;  but,  a  distinction  is 
taken  between  -direct  opposition  and  those  measures  which 
may  consequentially  affect  it ;  that  is,  that  a  law  prohibiting 
loans  to  the  United  States  woulil  be  void,  but  a  tax  on  them 
toany  amount  is  allowable. 

It  is,  we  think,  impossible  not  to  percent  the  intimate 
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connexion  which  exists  between  these  two  mbdes  of  acting 
on  the  subject. 

It  is  not  the  want  of  original  power  in  an  independent 
sovereign  state,  to  prohibit  loans  to  a  foreign  government, 
which  restrains  the  legislature  from  direct  opposition  to  those 
made  by  the  United  States.  The  restraint  is  imposed  by 
our -constitution.  The  American  people  have  conferred  the 
power  of  borrowing  money  on  their  gov^nment,  and  by 
making  that  government  supreme,  have  shielded  its  action, 
in  the  eltercise  of  this  power,  from  the  action  of  the  local 
governments.  The  grant  of  the  power  is  incompatible  with 
a  restraining  or  controlling  power,  and  the  declaration  of 
supremacy  is  a  declaration  that  no  such  restraining  or  con- 
trolling, power  shall  be  exerciseu. 

The  right  to  tax  the  contract  to  any  extent,  when  made, 
must  x>perate  upon  the  ppwer  to  borrow  before  it  is  exe;rcised, 
and  have  a  sensible  influence  on  the  contract.  The  extent 
of  this  influence  depends  on  the  will  of  a  distinct  govern- 
ment. To  any  extant,  however  inconsiderable,  it  is  a  btfr- 
then  on  the  operations  of  government.  It  may  be  carried  to. 
an  extent  which  shall  arrest  them  entirely. 

It  is  admitted  by  the  counsel  for  the  defendants,  that  the 
pow^r  to  tax  stock  must  aflfect  the  terms  on  which,  loans  will 
be  made;  but  this  objection,  it  is  said,  has  no  more  weight 
when  urged  against  the  application  of  an  acknowledged 
power  to  government  stock,  than  if  urged  against  its  ap- 
plication  to  lands  sold  by  the  United  States. 

The  distinction  is,  we  think,  apparent.  When  lands  are 
sold,  no  connexion  remains  between  the  purchaser  and  the 
government.  The  lands  purchased  become  a  part  of  the 
mass  of  property  in  the  country  with  no '  implied  exemp- 
tion from  common  burthens.  All  lands  are  derived  from  the 
general  or  particular  government,  and  all  lands  are  subject 
to  taxation.  Lands  sold  ar|s  in  the  condition  of  money  bor- 
rowed and  re-paid.  Its  liability  to  taxation  in  any  form  it 
may  then  assume  is  not  questioned.  The  connexion  between 
the  borrower  and  the  lender  is  dissolved.  It  is  no  burthen 
on  loans,  it  is  no  impediment  to  the  power  of  borrowing,  that 
the  money,  when  re-paid,  los^s  its  exemption  from  taxation. 
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But  a  tax  upon  debts  due  from  the  goverament,  stands,  we 
think,  on  very  different  principles  from  a  tax  on  lands  which' 
the  government  has  sold. 

'■The  Federalist"  has  been  ^uotedinthe  argument,  and  an 
eloquent' and  well  merited  eulogy  has  been  bestowed  on  the 
great  statesman  who  is  supposed  to  be  the  author  of  the 
number  from  which  the  quotation  was  made.  This  high 
authority  was  also  relied  trpon  in  the  case  of  M'Cullought^s. 
The  state  of  Maryland,  and  was  considered  by  the  Court. 
Without  repeating  what  was  .then  said,  we  refer  to  it  as  ex- 
hibiting our  view  of  the  sentiments  expressed  on  this  subject 
by  the  authors  of  that  work. 

It  has  been  supposed  that  a  tax  on  stock  comes  within  the 
exceptions  stated  in  the  case  of  M*Cullough  t;^.  The  state  of 
Maryland.  We  do  not  think  so.  The  bank  of  the  United 
States  is  an  instrument  essential  to  the  fiscal  operations  6f 
the  government,  and  the  power  which  might  be  exercised  to 
its  destruction  Was  denied.  But  property  acquired  by  that* 
corporation  in  a  state  was  supposed  to  be  placed  in  the  same 
condition  with  property  acquired  by  an  individual. 

The  tax  on  government  stock  is  thought  by  this  Court  to 
be  a  tax  on  the  contra(^t,  a  tax  on  the  power  to  borrow 
money  oki  the  credit  of  the  United  States,  and  consequently 
to  be  repugnant  to  the  constitution. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the 
constitutional  court  of  the  state  of  South  Carolina,  reversing 
the  order  made  by  the  court  of  common  pleas,  awarding  a 
prohibition  to  the  city  council  of  Charleston,  to  restrain  them 
from  levying  a  tax  imposed  on  six  and  seven  per  cent,  stock 
of  the  United  States,  under  an  ordinance  to  raise  supplies  to 
the  use  of  the  city  of  Charleston  for  the  year  1823,  is  erro- 
neous in  this;  that  the  said  constitutional  court  adjudged 
that  the  said  Ordinance  was  not  repugnant  to  the  constitu- 
tion of  the  United  States ;  whereas,  this  Court  is  of  opinion 
that  such  repugnancy  does  exist.  We  are,  therefore,  of 
opinion  that  the  said  judgment  ought  to  be  reversed  and 
annulled,  and  the  cause  remanded  to  the  constitutional  court 
for;  the  state  of  South  Carolina,  that  farther  proceedings  may 
be  had  therein  according  to  law. 


47(r  SUPREME  COURT. 

[Waston  »iid  otfa«n  w.  Tim  City  Coundl  df  Chariefton.] 

Mr  Justice  Johnson,  dissentiente. — EatertaiDingdiiTerent 
yiews  oh  the  questions  in  this  cause  from  the  majority  of  the 
Court,  and  wishing  generally  that  my  reasons  for  my  opinions 
on  constitutional  questions  should  appear,  where  they  cannot 
be  misunderstood  or  misrepresented,.!  will  briefly  state  the 
ground  upon  4i^bich  I  dissent  from  the  decision  now  rendered. 

On  the  first  point  I  am  of  opinion,  that  the  cause  is  not 
one  within  either  the  letter  or  the  policy  of  the  25th  section 
pf  the  judiciary  act. 

That  the  suggestion  and  motion  to  obtain  a  prohibition  is 
a  suit  in  its  general  sense,  cannot  be  questioned ;  but  that  ie 
not  enough,  to  give  this  Court  jurfsdiction ;  it  must  be  a  suit 
within  the  meaning  and  policy  of  the  law  which  gives  this 
writ  of  error.  The  words  of  the  25th  section  are,  **  a  final 
judgment  or  decree  on  any  suit ;''  from  which  I  think  it  un- 
questionable that  it  must  be  a  suit  capable  of  terminating 
in  a  final  judgment  or  decree.  Now  a  prohibition,  especi- 
ally where  it  is  refused,  as  in  this  case,  is  not  fihal,  and  con- 
cludes no  body.  If  the  party  against  which  H  was  prayed 
goes  on  to  carry  into  efiect  an  unconstitutional  law,  he  to 
whom  it  was  refused,  is  at  liberty  to  bring  .his  action  of  tres- 
pass, and  the  refusal  of  the  yrcbibition  would  be  no  bar  to 
,h\9  recovery. 

Indeed,  in  cases  of  prohibition,  there  is  no  consideratum 
est,  no  judgment  entered,  except,  as  well  as  I  can  recollect^ 
in  two  cases :  in  that  where  it  is  first  granted  and  then  dis- 
solved, and  a  writ  of  consultation  awarded  authorizing  the 
defendant  to  proceed ;  and  in  the  case  where  the  promoT^nt 
is  ruled  to  declare,  and  the  cause  goes  on  to  judgment  ih  tbc 
usual  form.  When  it  is  refused  there  is  never  a  judgment 
entered,  nor  where  it  is  granted  in  ordinary  cases ;  and  hence 
it  is  laid  down  generally  that  no  writ  of  error  lies  in  prohi- 
l)ition.  There  is  no  ground  that  I  can  perceive,  to  suppose 
that  congress  intended  any  innovation  in  the  ordinary  rules 
of  law  as  to  nuing  out  writs  pf  error.  On  the  contrary,  in 
authorizing  a  writ  of  error  to  a  final  judgment  in  so  many 
words,  the  legal  conclusion  is  that  they  need  not  to  adhere 
to  the  rule  that  a  writ  of  error  can  only  issue  to  recover  a 
judgment  as  technicallji  understood. 
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Again,  the  auit  to  which  this  section  has  relation  must  be 
a  suit  in  which  this  Court  possesses  or  can  exercise  the  power 
to  enter  judgment  and  award  execution ;  because  the  latter 
part  of  the  25th  section  enacts^  "  that  the  Supreme  Court 
may  at  their  discretion,  if  the  cause  shall  have  been  once 
remanded  before,  proceed  to  a  final  decision  of  the  same. 
and  award  Execution.  Now  if  the  term  execution  here  be 
taken,  in  its  ordinary  technical  meaning,  this  is  not  a  case 
in  which  it  can  issue ;  the  sole  object  of  this,  prohibition  being 
to  stay  the  proceedings  of  the  city  council  and  city  sheriff 
under  the  law  complained  o^;  and  if  the  issuing  of  a  prohi* 
bitipn  be  considered  as  coming  within  the  meaning  of  exe^ 
cution  as  here  used,  then  this  Court  has  no  power  to  issue  a 
prohibition  to  a  state,  court  or  state  officer.  Congress  has 
not  pretended  to  vest  in  it  such  authority.  And  I  am  well 
satisfied  that  this  power  has  been  withheld  from  the  courts 
of  the  United  States  ex  industriL  for  every  provision  in 
the  constitution  and  the  uniform  policy  of  the  government, 
have  been  to  prevent  the  immediate  action  of  the  one  govern* 
meni  upon  the  constituted  authorities  of  the  other,  a  colli- 
sion which  it  was  a  leading  object  in  the  constitution  to 
avoids  because  its  effects  were  unavoidably  and  fully  antici- 
pated. 

If  it  be  asked,  or  has  been  argued,  why  may  not  this 
Court  proceed  as  far  as  it  can  proceed,  and  reverse  the 
judgment  of  the  state  court,  o^  enter  a  judgment  for  a  pro- 
hibition, though  it  cannot  issue  its  I  answer,,  simply  be- 
cause the  case  wants  those  distinctive  features  which  are 
necessary  to  make  out  a  case  for  the  interference  of  this 
Courf  under  the  25th  section.  And  I  cannot  imagine  that 
the  legislature  would  place  this  Court  in  the  unenviable'  di- 
lemma of  thus  assuming  ungranted  powers,  or  of  exercising 
jurisdiction  in  a  case  over  which  it  could  assume  no  coercive 
power. 

Hence  I  conclude,  that  neither  the  letter  nor  the  policy 
of  the  law,  sanctions  us  in  exercising  this  jurisdiction.  Nor 
is  there  the  least  necessity  for  it,  since  every  beneficial  end 
may  be  answered,  when  individuals  are  brought  into  contro- 
versy, by  the  ordinary  proceedings  under  an  unconstitu- 
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tiooal  law;  anci  until  this  conflict  of  interest  arise  froln  the 
actual  execution  of  process,  the  law  remains  a  mere  '<  bnitofn 
fulmen/' 

My  Tiew8»  of  the  question  of  jurisdiction  would  exempt 
me  from  the  necessity  of  giving  an  opinion  on  the  constitUY 
tionality  of  the  c^e  under  consideration.  But  I  have  no 
objection  to  expressing  my  opinion  upon  this  question. 

If  I  could  bring  myself  to  consider  this  question  in  the 
form  in  which  it  is  conflidered  by  the  majority  of  the  Court^ 
I  should  certainly  concur  in  the  opinion,  that  the  tax  waa 
unconstitutional.  For,  the  exercise  of  a  power,  whidi, 
under  die  mask  of  imposing  a  tax,  may  defeat  or  impede  .the 
operation  of  the  government  of  the  United  States  in  borrow^ 
ing  moneyy  could  not  be  tolerated.  But  I  am  strongly  io^ 
pressed  with  the  opinion,  that  the  record  does  not  aut^trise 
this  state  of  the  question.^  It.  is  true  the  act  of  the  citjr 
council;  of  Charleston,'  which  imposes  this  tax,  is  moat 
clumsily  worded.  But  I  think  it  clear  that,  taken<  together, 
the  object  ts  to  impose  an  income  tax.  This,  I  think,  is  ne- 
cessarily inferred  from  the  fact,  that  the  tax  is  not  imposed 
upon  money  at  interest  generally,  but  only  on  samuch  as 
the  individual  has  at  interest  above  what  he  owes  or  p^ya 
an  interest  upon.  The  operation  of  this'  is  to  charge  no 
more  than  his  clear^income  from  money  at  interest.  It  is 
objected,  that  they  make  discriminations,  and  exempt  from 
taxation  state  stock,  city  stock,  and  stock  of  their  own 
chartered  banks.  But  then  they  exempt  also,  stocks  of  the 
United  States  bank;  and  there  can  be  no  better  proof  dor 
mended  to  show,  that  the  law  is  conceived  in  the  spirit  of 
fiumess,  vrith  a  view  to  revenue,  and  no  masked  attack 
upon  the  powers  of  the  general  government.  Had  they,  in 
fact,  tailed  any  one  of  thc(se  excepted  objects,  we  should 
have  had  the  law  brought  up  here  as  a  violatioix  of  the  obli- 
gation of  contracts;  since  the  statute  books  of  the  state  will 
show,  that  all  their  banks,  with  the  exception  of  the  state 
bank,  have  paid  a  bonus  to  the  state.  And  it  would  have 
been  impossible  to  tax  the  state  bank,  because  the  stock  ia 
iltogether  owned  by  the  st^te,  and  the  laws  of  the  council 
are  subject  to  be  repealed  by  the  state. 


JANVARY  TBIOI  ltt9.  43rs 


[W«0M  tad  othm  •».  Tlw  €%  Coiadl  «r  GhulMtMi.] 

At  to  the  specifieatioD  cvf  six  and  seven  per  eeot.  •took 
of  the.  United  Slates  as  objects  x>f  taxation,  this  also  adntti 
of  an  ezplanalioni  showing  that  the  council  acted  in  the  spirit 
of  fairness  and  eandoor»  although  certainly  not  happy  in  ex- 
pressing the  legislatiye  mind.  This  specification  became  ne- 
cessary, from  their  imposing  the  tax  by  meaiw  of  a  per  eentage 
of  iwenty-five  eents  upon  the  eapital  at  interesti  instead  of  a 
per  eentage  on  the  interest  received.  Hence  to  have  brought 
the  four  and  three  per  cent,  stock  of  the  United  States  under 
the  tax,  would  have  been  unequal  and  unjust ;  and  there  can 
be  tUtle  doubt  that  to  avoid  this  inequality  was  their  object. 

I  consider  the  case  therefore  as  one  of  a  tax  upon  income 
arising  from  the  interest  of  moneys  a  very  unwise  and  sui- 
cidal tax  unquestionably,  and  npt  very  judicioiusly  arranged 
and  expressed ;  but  still  characterised  by  no  unfaioiess,  and 
no  masked  attack  upon  the  powers  of  the  general  govern- 
ment. And  if  so,  with  what  correctness  can  it  be  charac- 
terized as  unconstitutional  ? 

Why  should  not  the  stock  of  the  United  States,  when  it 
becomes  mixed  up  with  the  capital  of  its  citixeas,  become 
subject  to  taxation  in  common  with  other  capital?  Or  why 
should  one  who  enjoys  all  the  advantages  of  a  society  piir- 
cbased  at  a  heavy  expense,  and  lives  in  affluence  upon  an 
income  derived  exclusively  from  interest  on  government  stock, 
be  exempted  from  taxation  9 

No  one  imagines  that  it  is  to  be  singled  out  and  marked 
as  an  object  of  persecution,  and  that  a  law  professing  to  tax, 
wHl  be  permitted  to  destroy:  this  subject  was  sufficiently' 
explained  in  M'CuUockVcase.  But  why  should  the  states  be 
held  to  confer  a  bonus  or  bounty  on  the  loans  made  by  the 
general  government)  The  question  is  not  whether  their 
stock  is  to  be  exposed  to  peculiar  burthens ;  but  whether  it 
shall  enjoy  privileges  and  exemptions,  directly  interfering 
wHh  the  power  of  the  states  to  tax  or  to  borrow. 

I  can  see  no  reason  for  the  exemption,  and  certainly  ean- 
aov  acquiesce  in  it 

Mr  Justice  ThompsoiTi  dissentiente. — This  case  comes  be- 
fore us/under  the.25tb  ilection  of  the  judiciary  act  of  1789, 
Vol.  II.— 3  K 
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oo  a  writ  of  error  to  the  conatitational  court  of  the  state  of 
South  Carolina,  the  highest  court  of  appeals  n  that  state. 
The  question  m  the  state  court  arose  upon  proceedings 
cOBunenced  in  an  inferior  courts  and  the  issuiiig  of  a  prohir 
bitfon  to  restrain  the  citjr  council  of  Charlestcm,  and  all  other . 
persons  acting  under  their  authority,  from  leTying  and  coK 
lecting  a  tax  on  stock  of  the  United  States,  held  bjr  the  ap- 
pellanta;  on  the  ground,  that  such  tax  was  a  riolation  of 
the  constitution  of  the  United  States.  The  prohibition  hay- 
ing beefr^pranted  bjr  the  inferior  ceurt^  the  order  and.jodg- 
nkent  of  that  court  were  reversed  in  the  constitutional  court, 
thereby  upholding  the  constitutionality  of  the  tax. 

A  preliminary  question  has  been  raised,  whether  this  Court 
has  ]urisdicti6n  of  the  case,  under  the  25th  section  of  tho 
judiciary  act.  I  think  we  have  not  It  is  not  a  suit  within 
the  meaning  pfthat  section ;  and  if  it  was,  the  writ  of  error 
is  brought  to  reverse  a  judgment,  rg/utjng  to  graitf  the  pro- 
hibition. And  if  that  judgment  ^r  order  should  be  retersed 
here,  this  Court  has  no  power  to  enforce  iU  judgment^  or 
gire  the  party  any  relief  or  protection  against  the  impositioB 
of  the  tax;  But  I  shall  not  enter  into  an  etamination  of  this 
question :  it  is  one  of  minor  importance ;  as  I  understand 
this  Court  does  not  claim  the  power  of  enforcing  iU  judgment 
in  any  manner  whatever,  and  the  ordinance  will  remain  in 
full  force,  and  the  payment  of  the  tax  be  enforced  unlesatbe 
city  council  shall  voluntarily  repeal  it,  and  revoke  the  order 
to  collect  the  tax.  The  judgment  of  this  Court  is,*  therefore, 
no  more  than  an  opinion  expressed  upon  an  absti^act  ques- 
tion, and  in  its  nature  and  effect  only  monitory. 

In  considering  this  case  on  the  merita,  it  is  to  be  borne  in 
mind,  that  this  ordinance  of  the  city  council  is  subject  to  be 
repealed  by  the  legislature  of  South  Carolina,  and  not  having 
beisn  done,  we  must  consider  it  as  having  tacitly  received 
the  sanction  of  the  legislature,  and  comes  before  us,  therefore, 
with  all  tiie  force  and  authority  of  a  state  law,  and  involves 
one  of  those  delicate  and  difficult  inquiries  of  confficting 
powers  between  the  general  and  state  govemmenta. 

It  is.necQssary,  in  the  first  place,  that  we  should  understand 
the  true  character  of  this  tax.   Much  importance  seemed  to 
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be  attached  to  this,  both  in  the  court  below  and  on  tbe  arr 
^ment  here.  In  the  opinion  of  the  minority  of  the  state 
court,  which  has  been  submitted  to  us  by  the  appellants' 
council  as  a  part  of  his  argument,  it  is  said,  **  this  ordinance 
does  not  affect  to  regard  the  tax  as  an  income  tax.  It  is  a 
t^z  upon  the  United  States  stock  eo  nomine*  As  it  is  not 
a  tax  on  income,  it  is  unnecessary  to  inquire,  if  the  city 
council  or  a  state  have  the  power  to  tax  income,  and  iaclude 
therein  the  interest  received  on  United  States  stock.  The , 
inquiry  is,  whether  there  is  any  such  power  to  tax  United 
States  stock  eo  nomine.^*  This  distinction  being  so  emphat- 
ically relied  upofi  by  the  ipinority  of  the  Court,  it  is  a  fair 
inference,  that  if  it  had  been  considered  a  tax  on'income, 
it  would  not  be  objectionable  on  constitutional  groun4a- 

What  are  we  to  understand  by  its  being  a  tax  op  United 
States  stock  eo  nomine  9  Certainly,  nothing  more  than  that 
it  is  enumerated  as  one  deecription,  in  a  long  list  of  specified 
property  subject  to  taxation. 

We  have  not  the  ordinance  at  large  before  us,  but  the 
clause  upon  which  the  question  arises,  is  stated  as  follows : 
All  personal  estate,  consisting  of  bonds,  notes,  insurance 
stock,  &c.  &c.  six  and  seven  per  cent,  stock  of  the  United 
States,  or  other  obligations,  upon  which  interest  has  been, 
or  will  be  received  during  the  year,  over  and  above  the  in- 
terest which  has  been  paid,  twenty-five  cents  on  every  hun* 
dred  dollars.  There  is  excepted  out  of  this  enumeration, 
stock  of  the  state,  stock  of  the  city,  and  bank  stock.  But 
this  exception  cannot  certainly  affect  the  present  question. 
No  part  of  the  constitution  of  the  United  States,  prohibits 
the  states  firom  exempting  from  taxation  certain,  species  of 
property,  according  to  their  own  views  of  policy  or  expe- 
diency. 

What  then  is  the  ordinance  in  substance  ?  It  is  a  tax 
upon  the  net  income  of  interest,  upon  money  secured  by, 
bonds,  notes,  insurance  stock,  six  and  seven  per  cent,  stock 
of  the  United  States,  or  other  obligations,  upon  wjiich  inte- 
rest has  been  received,  dus.  It  is  the  net  interest  received 
vpoa  Mrhi^  the  tax  is  laid.  For  the  ordinance  declares  the 
tax  shall  be  on  the  interest  received  over  and  above  that 
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which  has  been  paid.  For  example  :  he  who  receives  4^1000 
interest,  and  pays  out  $500  interest,  is'tazed  only  upon  the 
balance.  It  is,  therefore,  a  general  tax  upon  an  income  from 
money  at  interest^  and  this  too  only  included  as  one  item^n 
the  enumeration  af  taxable  property*  It  is  not  an  objection 
that  can  be  oqule  here,  if  any  where,  that  the  tax  is  not  upon 
the  whole  income.  It  is  a  tax,  general  in  its  application  to 
ipcome,  from  interest  derived  from  investments  of  every  de- 
aeription  (with  the.exception  mentioned)  and  money,  on  loan. 
It  cannot  be  considered  as  an  exorbitant  tax,  or  in  any 
manner  partaking  of.  the  character  of  a  penalty.  It  being 
only  a  tax  of  a  quarter  of  one  per  cent. 

If  the  objection  to  this  tax  is  to  be  sustained,  it  must  be 
on  the  broad  ground  that  stock  of  ihe  United  States  is  not 
taxable  in  any  shape  or  manner  whatever;  that  it  is  not  to 
^  be  included  in  the  estimate  of  property  subject  to  taxation : 
and  that  I  understand  is  the  extent  to  which  a  .majority  of 
this  Court  mean  to  carry  the  exemption.  As  I  am  unable  to 
come  to  this  conclusion,  and  it  being  a  constitutional  ques- 
tion of  vital  importanpe ;  I  am  constrained  to  dissent  from 
the  opinioq  of  the  Court,  and,  contrary  to  my  usual  prac- 
tice in  ordinary  cases,  briefly  to  assign  my  reasons. 

I  shall,  for  the  reason  already  mentioned,  consider  this 
ordinance  as  standing  upon  the  same  grounds  precisely  as 
if  it  had  been  a  law  of  the  state  of  South  Carolina 

It  is  not  pretended  that  there  is  any  express  prohibition 
in  the  constitution  of  the  United  States,  which  has  been  vio- 
lated by  this  law. 

The  only  express  limitation  to  the  power  of  the  individual 
states,  to  lay  and  collect  tiues,  is  to  be  found  in  the  lOth 
section  of  the  first  article  of  the  constitution.  ^*  No  state 
shall,  without  the  consent  of  congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolotely 
necessary  for  executing  its  inspection  laws,  dx.  No  state 
shall,  without  the  consent  of  congress,  lay  any  duty  of  ton- 
nage." The  tax  in  question  can  certainly  not  fall  within 
either  of  these  prohibitioni. 

The  objection  to  the  tax  is  rested  chiefly,  if  not  entirely, 
upon  that  part  of  the  8th  section  .of  the  first  article,  which 
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gives  to  coDgf  en  the  power  ^Ux  borrow  money  o<i  ttie  otodiC 
of  tbo  United  Stfttes.''  And  it  is  said  that  to  petinit  the. 
ftates  to  tax  the  stock,  might,  by  possibiHtyi  sometimes  em- 
bmrrsM  the  United  States  in  procuring  loans.  In  the  exa- 
mination of  the  powers  of  the  general  goyemtnent  under  the 
censtitotioo^  **  The  Federalist"  is  often  referred  to  as  a  work 
of  high  authority  on  questions  of  this  kind;  and  the  author 
has  seldom  been  charged  with  snnrendering  any  powers  that 
can  be  brought  fairly  within  the  letters  spirit  of  the  oon- 
stitutfon.  In  No.  32  of  that  work,  the  writer,  in  discussing 
the  subject  of  tnxation,  and  the  <donflicts  that  might  arise 
between  the  general  and  state  goremmeotSj  sayt,  *'  Although 
I  ain'  of  opinion  that  there  would  be  no  real  dangerof  the 
consequences  to  the  state  gdirernments,  which  se^m  to  be 
anprehended  from  a  power  in  the  union  to  control  the<n  in 
the  levies  of  money,  yet  I  am  willing  'io  ttllow,  in  its  fuH  ex- 
tent^  the  justness  of  the  reasoning,  which  requires  that  the 
individual  states  should  possess  an  independent  lind  uncon- 
trollaible  authority  to  raise  their  own  revenues  for  the  supply 
of  their  own  wants.  And  making  this  cbfieession,  I  affirm, 
that  (with  the  sole  exception  of  duties  on  imports  and  ex- 
p6rts)  they  would,  under  the  plan  of  the  convention,  retain 
that  authority,  in  the  most  absolute  and  unqualified  sense; 
and  tfrat  an^  attempt  on  the  part  of  the  natibnal  gbvemment^ 
to  abridge  them  in  the  exercise  of  it,  would  be  a  violent 
MiUnfption  of  power,  unwarranted' by  any  article  or  clause 
of  its  constitution.  That  a  negation  of  the  authority  of  the 
states  to  impose  taxes  on  imports  and  exports,  is  an  affirm- 
ance of  their  atithority  to  impose  them  on  all  other  articles. 
That  it  is  not  a  mere  possibility  of  inconvenienee  in  the  ex<- 
€fe\9&  of  powers,  but  an  immediate  constitutional  repug- 
nancy, that  can  by  implication  alienate  and  extinguish  a 
pre-existihg  right  of  sovereignty." 

The  pow^r  of  the  general  government  to  borrow  money, 
-on  the  credit  of  the  United  States^  is  not  only  an  express 
power  granted  to  congress,  but'one  that  it  'must  have  been 
feniseen  would  be  brought  into  pr&ctical  operation,  and 
that  stock  would  of  course' be  created;  and  yet  it  never 
entered  into  the  discriminating  mind  of  the  writer  referred 
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tot  iImI  merely  ioTesiing  property,  subject  to  tuation,  in 
•tock  of  the  United  States,  w<kild  withdraw  the  property 
from  taxation.  It  is  raid,  the  credit  of  the  United  States  is 
a  creation  of  the  general  goremment,  which  did  not  exist 
until  they  fMrooghC  it  into  being,'  and  in  the  production  of 
which  the  stale  govenmients  did  not  fMirtidpate ;  that  the 
states  conM  not  tax  it  before  the  constitution  was  formed, 
for  it  did  not  exist*  This  view  of  the  subject  is  cateulaied 
to  make  an  erroneous  impression.  It  is  trueit  did  not  exist 
in  the  shape  of  stock,  but  the  property  existed  in  some  other 
form.  No  one  procures  stock  without  exchanging  fcNr  it  an 
equivalent  in  money  or  some  other  property;  all  which  was, 
doubtless,  subject  to  the  payment  of  taxes.  £xemption 
from  taxation  may  hold  out^  an  inducement  to  invest  pro- 
perty in  stock  of  the  United  States,  and  might,  possibly, 
enable  the  goTomment  to  procure  loans  with  mora.fiK^ility, 
atid  perhaps  on  better  terms.  But  this  potaible,  or  even 
certain  benefit  to  the  United  States,  cannot  extinguish  pre- 
existing state  rights.  To  consider  this  a  tax  upon  the  means 
employed  by  the  general  government  for  carrying  on  its 
operations^  is,  certainly,  very  great  refinement.  It  is  not  a 
tax  that  operates  directly  upon  any  power  or  credit  of  the 
United  States.  The  utmost  extent  to  which  the  most 
watchful  jealousy  can  lead  is,  that  it  may,  by  possibility, 
prevent  the  government  from  borrowing  money  on  quite  so 
good  termsk  And.  even  this  inconvenience  is  extremely 
questionable ;  for  the  stock  only  pays  the  same  tax  that  the 
money  with  which  it  was  purcfaatfed  did.  And  whether  the 
property  exists  in  one  form  or  the  other,  would  seem  to  be 
matter  of  very  little  importance  to  the  owner.  Bat  great 
injustice  is  done  to  others,  by  exempting  men  who  are 
living  upon  the  interest  of  their  money,  invested  in  stock  of 
the  United  States,  from  the  payment  of  taxes;  thereby  esta- 
blishing a  privileged  class  of  public  creditors/who,  though 
living  under  the  protection  of  the  government,  are  exempt- 
ed from  bearing  any  of  its  burthens.  A  construction  of  the 
constitution,  drawing  after  it  such  consequences,  ought  to  be 
very  palpable  before  )t  is  adopted* 
But  it  seems  to  me,  that  the  right  of  the  states  to  tax  pro- 
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perty  of  this  description  is  adoiitted  by  tho  Court,  io  the  ease 
of  MtHilloagh  M.  The  state  of  Maryland,  4  fFheat.  486. 
The  Court  there  considered  the  tax  imposed  dirtetfy  upon 
the  operations  of  the  bankt  which  was  employed  by  the  go- 
Temment  as  one  of  the  means  of  carrying  into  execution  its 
constitutional  powers;  and  in  summing  up  the  result,  it  is 
said,  the  states  have  no  power  by  taxation,  or^olherwise,  to 
retard,  impede,  burthen,  or  in  any  manner  conlr<rf  the  ope* 
rations  of  the  constitutional  laws  of  congress,,  to  carry  into 
execution  the  powers  vested  in  the  {[eneral  govemnient ;  and 
yet  the  Court  say  this  opinion  does  not  extend  to  a  tax  paid 
by  the  real  property  of  the  bank,  in  commcm  witb  the  other 
real  property  within  the  state,  nor  to  a  tax  imposed  on  the 
interest  which  thecitizens  of  Maryland  may  bold  in  the  bank, 
in  common  with  oth^r  property  of  the  same  description 
throughout  t(ie  state. 

In  the  case  now  before  us,  the  tax  is^iiot  direct  upon  any 
means  used  by  the  government  to  carry  on  its  operation.  It 
is  only  a  tax  upon  property  acquired  through  one  of  the 
means  employed  by  the  government  to  carry  on  its  opera- 
tions, viz.  the  power  of  borrowing  money  upon  the  credit  of 
the  United  States ;  and  it  is  not  perceived  how  any  just  dis- 
tinction can  be  made  in  this  respect,  between  bank  stpdk, 
and  stock  of  the  United  Stages;  both  are  acquired  through 
the  medium  of  means  employed  by  the  government  in  car- 
rying on  its  operations ;  and  both  are  held  as  private  properr 
ty ;  and  it  is  immaterid  to  the  present  question  in  what  man- 
ner it  was  acquired. 

The  broad  proposition  (laid  down  in  the  case  of  M'Cul- 
lougb  tis.  The  state  of  Maryland)  that  the  states  cannot  tax 
any  instrument  or  means  used  by  the  general  govemnient  in 
the  execution  of  its  powers,  must  be  um^erstood  as  referring 
to  a  direct  tax  upon  such  means  or  instrument ;  and  that  such 
was  the  understanding  of  the  Court,  is  to  be  inferred  fWxn 
the  exemption  of  bank  stock  from  the  operation  of  the  rule; 
and  the  parallel  cases  put  to  illustrate  the  application  of  the 
doctrine  lead  to  the  same  conclusion.  Thus  it  is  said  the 
states  cannot  tax  the  mint;  but  this  does  not  imply  that  they 
may  not  tax  the  money  coined  at  the  mint,  when  held  and 
owned  by  individuals.     Again,  it  is  said  the  states  cannot 
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[Wettim  and  otbmiM.  Hm  City  Cou^l  of  CharlMtoii,] 
tax  a  patent  right ;  biit  if  the  patentee,  from  the  Bale  or  lue 
of  his  patent  has  acquired  property^.or  is  receiving  ao  income^ 
it'could  not  be  intended  to  say  that  such  property  or  income 
cannot  be  taken  into  the  estimate  of  his  taxable  property. 

The  unqualified  proposition  that  a  state  cannot  dtrecUy  or 
indirectly  tax  any  instrument  or  means  employed  by.  the 
general  government  in  the  execution  of  its  powers,  cannot 
be  literally  sustained.  Congress  has  power  to  raise  armies, 
such  armies  are  made  up  of  officers  and  soldiers,  and  ar^ 
instruments  employed  by  the  government  in  executing  its 
powers;  and  although  the  army,  as  such  cannot  be  taxed, 
yet  it  wiil  not  be  claimed,  that  all  such  officers  and  soldiers 
are  exempt  from  state  taxation.  Upon  the  whole,  consider- 
ing that  the  Hix  in  question  is  a  general  tax  upon  the  interest 
of  money  on  loan,  I  cannot  think  it  any  violation  of  the  con- 
stitution of  the  United  States,  to  include  therein  interest 
accruing  from  stock  of  the  United  States. 

I  am  accordingly  of  opinion,  that  there  is  no  error  in  the 
opinion  of  the  state  court. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  constitutional  court  of  the  state  of  South 
Carolina,  and  was  argued  by  counsel;  on  consideration 
whereof,  this  Couft  is  of  opinion;  that  tbere  is  error  in  the 
judgment  of  the  said  court  in  this,  that  the  said  court  decid- 
ed thai  an  ordinance  passed  by  the  city  council  of  Charles- 
ton for  the  year  1823)  entitled,  an  ordinance  to  raise  sup- 
plies for  the  use  of  the  city  of  Charleston  for  the  year  1833,  is^ 
so  far  as  the  same  imposes  a  tax  on  the  six  and  seven  per  cent, 
stock  of  the  United  States,  consistent  with  the  constitution 
of  the  United  States.  Whereas,  it  is :  the  opinion  of  this 
Court,.that  so  much  of  the  aaid  ordinance  as  imposes  the 
said  tax,  is  repugnant  to  the.  constitution  of  the  United 
Sbtes,  and  void*  Whereupon  it  is  considered,  ordered  and 
adjudged  by  this  Court,  that  the  said  judgment  be,  and  the 
same  is  hereby  reversed  and  annulled,  and  that  the  said 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  qon- 
stitutional  court  for  the  state  of  South  Carolina,  that  such 
further  proceedings  may  be  had  therein  as  may  consist  with 
law  and  justide. 
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VHXTlD'STATiS,  APPBLtARTf  M.  DaTH)  WfiimOBS,  ApnXUIS* 

*1tere  th«  appellM  ImnI  died  tfter  the  commeneemeiit  of  the  teim.  and  the 
.  CflVrt  net  JoMwiag  fait  deeeeee  bed  dedded  upon  the  cMe,efteraigttaieht,  the 
Court  oidefe4  the.d^cne  to  Iw  entered  ae  c^  the  firat  dtj  of  the  teim^ 

IN  thi»  cwBy  wbick  had  been  ai^ued'oa  a  previoos  day 
of  the  term,  and  thct  opinion  of  the  Court  delivered  in  fismioar 
of  tba  appelliintf,  (See  ante,  page  331)  Mr  Bibb  having  in 
formed  the  Coprt  that  the  defendant,  Weisiger,  had  died 
ainee  the  commencement  of  the  term;  stated  that  he  had 
been  of  couniel  with  the  respondent,  bot  he.  considered  that 
hb  authority  had  expired  by  his  death.  He  objected  to  the 
entry  of  a  decree. 

Mr  Sergeant,  for  the  complainants,  moved  the  Court  to 
cause  the  decree  to  be  entered  of  a  day  in  the  tenn  be^ 
fore  the  respondent's  death;  and  he  cited  Davis  vs.  Davis, 
9  P($$.  461.  '  Campbell  v$.  Mesier,  4  Johns,  t.  K,  342. 
Asburnham  v.  Thompson,  citdd  3  Mad.  C  P\  639,  as  fully 
establishing  the  practice  according  td  his  motion. 

Mr  Bibb,  contra. 

The  Court  ordered  the  decree  to  be  entered  as  of  the  first 
day  of  the  term. 
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Joseph  JIahdevillx  and   othebs,  Appellants   vs.   Rohulub 
RiGOs,  Apfsllxb. 

Where  a' bill  was  filed  against  the  stockholders  of  a  voluntary  association  for  the 
purposes  of  hanking,  and  the  process  was  returned  **  served*'  upon  some  of  the 
parties  named  in  the  bill,  and  as  to  others,  who  were  not  within  the  reach  of 
the  process,  <<  not  found  ;*'  the  Court  stated,  that  it  was  not  meant  to  say,  that 
in  cases' of  this  nature  it  is  necessary  to  bring  all  the  stockholders  before  the 
Court,  liefore  any  decree  can  be  made.  It  is  well  known,  that  there  are  cases 
in  whi<^1b  a  court  of  equity  dispenses  with  such  a  proeeediag,  when  the  par- 
ties  ere  very  numerous  and  unknown ;  and  the  adoption  of  the  role  would 
evidently  impede,  if  not  defeat  ihe  purposes  of  justice.    [487] 

Upon  the  death  of  some*  of  the  parties  to  the  bill  who  had  been  served  with 
process,  the  bill  ought  to  have  been  revived  against  their  personal  representa- 
tives, if  they  could  be  brought  before  the  Court ;  unless  some  good  reason, 
such  as  absolute  insolvency,  could  be  assigned  to  justify  the  decision.    [487] 

One  of  the  great  principles  upon  whicli  courts  of  equity  generally  require  all 
parties  who  are  known  and  within  the  reach  of  its  jurisdiction  to  be  made 
parties,  is  to  prevent  future  litigation  and  to  take  away  multiplicity  of  suits. 
There  are  exceptions,  it  is  true,  to  tfan  rule,  but  they  are  founded  upon  special 
considerations.    [487] 

We  know  of  no  faiatanees  where  a  jMoK  liability  has  been  asserted  before  a  conrt 
of  chancery,  on  which  the  decree  l«as  not  been  made  against  all  the  parties 
before  it  who  did  not  establish  some  personal  discharge.    [488] 

In  8  bill  filed  in  the  circuit  court  of  Alexandria  county,  in  the  district  of 
Cohimbia,  against  the  stockholders  of  an  association  for  banking  purposes,  the 
bill  was  dismissed  as  to  those  stockhoklers  who  were,  named  in  the  bill»  but 
were  not  served  with  process ;  and  it  was  held  to  be  error.  As  non-residents, 
the  act  of  congress  of  the  8d  of  May  1808  allows  proceedinjgs  to  be  had  agahist 
them  by  poMieation  in  the  newspapers  in  the  district.    [489] 

Where  an  appeal  from  the  citeuit  court  to  this  Court  was  prayed  by  a  number  of 
the  defendants,  and  one  only  executed  the  proper  appeal  bond,  the  objection 
to  the  proceeding  ought  ^  have  beeb  taken  by  way  of  preliminary  motion  to 
dismiss  the  appeal  for  irregularity,  on  account  of  the  failure  to  give  the  proper 
appeal  bond.    [490] 

THIS  was  an  appeal  from  the  decree  of  the  circuit  coart 
of  the  United  States  for  the  county  of  Alezandriai  in  the 
district  of  ColiNnbia. 

In  that  court  in  July  1818,  a  bill  was  filed  by^ahe  appellee 
against  certain  individuals  named. in  thesubpcena,  charging 
them  with  having  entered  into  a  certain  a890ciation  or  eo- 
partnersliip,  called  "  the  Merchants'  Ba^  of  Alexandria/' 
That  the  partnership,  for  a  considerable  time,  issued  notes 
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and  bills,  and  in  other  regpects  prosecuted  their  trading  or 
business  as  a  bank,  until  about  the  month  of  May  18r6,  at 
which  time  they  became  so  embarrassed  as  entirely  to  put  a 
stop'totheir  proceedings.  The  bill  then  alleges,  that  sun- 
dry notes  or  bills  of  various  denominations  and  amounts, 
issued  and  sent  into  circulation  by  the  bank  during  its  ope- 
rations, amounting  in  the  whole  to  ^0.000',  regularly  cattie 
into  the  pbspfsssion  of  the  complainant,  and  that  no  part  of 
them- has  been  paid.  The  bill  proceeds  to  present  ether 
fattts  and  proceedings  upon  which  the  complainant  claimed 
relief  and  concludes  with  a  demand  for  general  relief. 

The  process  was  served  on^  twenty-two  of  the  stock- 
holders and  defendants  <  the  whole  number  being  sixty-one. 
An  alias  subpcena  having  issued,  the  marshal  returned,  as  to 
the  others,  "  not  found ;  non-residents  in  the  county  of  Alex- 
andria." On  the  13th  of  August  1818,  a  pluries  subpcena 
was  issued,  on  which  the  marshal  returned,  **  executed  on 
John  MTherson ;  the  other  defendants  not  found." 

In  November!  818,  the  bill  was  taken  for  confessed,  as  to, , 
those  defendants  on  whom  process  had  been  served,  and 
who  bad  not  answered ;  and  continued  as  to  the  others. 

At  May  rules,  1820,  and  at  November  term,  1830,  the  suit 
was  abated  as  tasuch  of  the  deceased  defendants  upon  whom 
the  process  was  executed ;  and  no  proceedings  were  instituted 
toiiring  in  their  legal  representatives.  The  answers  of  some 
of  the  defendants  who  were  served  with  process  having  been 
filed,  depositions  taken,  reports  of  the  auditor  made,  and  the 
arguments  of  counsel  heiud,  the  court  went  on  to  decree 
the  payment  of  certaia  sums  to  the  complainant  by  the  par- 
ties thus  before  the  court ;  apportioning  the  same  according 
to  the  time  they' became  stockholders  in  the  bank,  and  the 
periods  oC  issuing  the  notea  held  by  the  complainant.  The 
bill  was  dismissed  aa  to  the  other  defendants  who  did  not 
answer;  and  also  as  to  all  those  who  were  either  not  served 
with  process  to  afjmmr  in  the  caume^  or  who  were  served 
with  process,  and  not  charged  by  any  evidence  on  the  part 
of  the  complainant. 

The  defendants  against  whom  the  decree  was  rendered, 
prayed  an  appeal  to  this  Court,  which  was  allowed  on  their 
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giving  bond  and  secarity,  6lc.  Joseph  Mande?iUe  alone,  of 
all  the  defendants,  gave  bond  to  prosecute  the  appeal. 

It  is  not  considered  necessary  to  state  in  this  feport  any 
of  the  points  presented  by  counsel,  upon  which  da  opinion 
was  eipressed  by  the.Ckiurt;  and  thevefore  those  proceed- 
ings in  tb^  case,  and  matters  set  forth  in  the  bill,  answers, 
and  evidence,  which  are  not  connected  with,  qi  required  to 
exhibit  the  only  question  decided  by  the  Coust,  and/the 
arguioaents  of  the  counsel  upon  them^  are  omitted. 

The  case  was  argued  upon  all  the  questions  preMnted  by 
the  record,  by  Mr  Jones^and  Mr  £•  J.  tiee  for  the  appellant ; 
and  by  Mr/iVirt  and  Mr  Coze  for  the  appellee.  The  only 
points  upon  which  the  Court  gave  an  opinion  were,  1.  The 
dismission  of  the  bill. as  to  the  absent  defendants  who  were 
not  served  with  process.  %.  The  omission  to  make  the  legal 
representatives  of  those  defendants  who  bad  died  after  they 
were  served  with  process,  parties  to  the.  proceedings.  And 
3.  The  regularity  of  the  appeal  to  this  Court,  MapdeviUe 
only  having  given  bond. 

^  Mr  Justice  Sto&t  delivered  the  opinion  of  the  ConrL 
' Tbia is  in  appeal  Jfrom  a.decrte  rendered  vin. the  chrcnit 
eourl  of  the  district  bf  Columbia,  sitting  in  Alexandria,  in 
a  snit  in  chancery,  in  which  the  appellants  were  original 
defendants.  The  appellants  are  stopkholders  in  an  nnincor* 
porated  association,  which  was  formed  in  181d,  for  the  pur- 
pose of  carrying  on  the  business  nf  banking,  under  the 
name  of  the  Merchants'  Bank  of  Alexandria ;  the  natore  sod 
extent  of  which  association  is  evidenced  by  certain  articles 
of  agreement,  which  were  at  the  time  published  in  the  news- 
papers in  the  district,  and  ijre  set  forth  in  the  case.  The 
first  article  provides,  that  the  capital  stock  nwy  consist  of 
4me  million  of  dollars,  divided  into  shares  of  one  hundred 
dollars  each,  which  were  to  be  payable  by  calls,  provided  for 
therein.  In  the  other  articles  provision  is  made  for  the  ma- 
nagement of  the  business  of  the  bank  by  directors,  and  for 
the  issuing  of  bank  notes,  <&c«  to  be  signed  by  the  president 
and  countersigned  by  the  cashier  of  the  bank.    The  15th 
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.article  declare*  the  object  of  the  stocHholders  to  be,  that 
the  joint  stock  of  the  company  '<  shall  alone  .l>e  responsible 
lor  the  debts  and  engagements  of  .this  company;  and  that 
DO  person  who  may  deal  with  tbe'company,  &c.  shall  on  any 
pretence  whatsoever,  have  recourse  against  the  wpofote 
property  of  any  present  or  future  member  of  this  company, 
or  against  their  persons,'  farther  than  may  be  necessary  to 
tecure  the  faithful  application  of  the  iun()s  thereof  to  the 
purposes  to  which,  by  these  presents,  they  are  liable.  But 
all  persons  accepting  any  bond,  bill  or  note,  de^c.  of  the 
company,  &c.  thereby  give  credit  tb  the  laid  joint  stock  pp 
property  t»f  said  company,  and  thereby  respectively  disavow 
having  recourse,  on  any  pretence  whatever,  to  the  persons^ 
or  sepanite  property  of  any  present  or  future  member  of  this 
company,  except  as  above  mentioned." 

The  whole  stock  of  one  million  of  dollars  was  subscribed, 
and  calls  to  an  amount  of  about  one  hundred  and  eighty 
three  thousand  dottam  were  paid  in,  with  money  or  by  stock 
itt^tes  discounted  6>r  that  purpose.  The  bank  went  into 
operation,  and  circulated  its  noteiei  to  a  large  amount ;  add 
finally,  after  about  a  year,  the  bank  failed,  leaving  its  noteb' 
to  an  amount,  as  it  is*  said,  of  about  ninety  thousand  dollars 
inroirculation  and  unpaid;  and  having  assigned  all  its  pro- 
perty to  certain  assignees,  (who  were  not  parties  to  the  bill) 
fer  the  payment  of  certain  preferred  debts,  and  then  for  ^  the 
benefit  of  the  creditors  generally.  These  assignees  haye 
DOW  DO 'property  in  their  bands  for  distribution.  The  ori- 
jjinal  plaintiff  it  the  bolder  of  the  bank  notes  of  the  bank  to 
llieaoM>unt  of  $30,000  and  upwards.,  which  remain  unpaid. 
The  form  of  the  notes  issued  by  the  bank  was  as  follows, 
^CajHtal,  one  indllion  of  dollars.  The  Merchahts'  Bank  of 
Alexandria  promises  to  pay  to  C.  M'Knight  or  order^  on  de- 
mand, — -'~-  dollars."  These  notes  were  signed'  by  the 
presklent  and  countersigned  by  James  S.  Scottj.who  was 
cashier,  and  indorsed  by  C.  M^Knight,  in  blank;  without 
consideration ;  and  solely  to  enable  the  notes  to  circulate  as 
currencfy,  as  notes  payable  to  the  bearer. 

The  bill  seeks  payment  out  of  the  separate  property  of  the 
stockholders,  to  th^  amouni  of  $30,000,  the  notes  so  held 
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by  the  plaintiff.  It  states  the  articles  of  copart&eisfaim  and 
charges  that  the  notes  were  issued  by  the  bank,  and  that  H 
prosecuted  business  until  May  1816,  at  which  time  its  affairs, 
either  by  mismanagement  or  by  a  fraudulent  issue  of  paper 
beyond  H^  known  means,  became  embarra^iMd  and  stopped 
payment  •  But  it  contains  no  direct  charge  of  fraud  or 
fraudulent  misapplication  of  the  funds,  by  the  directors  or 
stockholders  in  distinct  terms.  It  states  the  assignment  of 
the.  property  of  the  bank  after  the  fiulure;  and  charges  the 
preferences  therein  proyided  for  to  be  fraudulent;  but  if 
not  fraudulent,  then  that  the  trust  fund  is  insufficient  to 
pay  the  creditors  of  the  bank,  without  resort  to  the  separate 
property  of  the  stockholders.  It  fiirther  charges,  that  the 
plaintiff  does  not  know  whether  there  are  other  stockholders 
or  not,  than  those  sued,  and  that  he  has  no  means  of  ascei^ 
taining  them,  and  calls  upon  the  defendants  for  a  discovery. 
And  the  prayer  of  the  bill  is,  that  the  assignment  may  be 
decreed  nAll  and  void,  that  the  plaintiff's  demnmd  may  be 
paid  out  of  the  joint  fiinds  as  far  as  they  will  go,  and  then, 
out  of  the  separate  funds  of  the  stockholders;  and  also  for 
general  relief. 

In  the  progress  of  the  cauie  some  of  the  original  defend- 
ants died,  and  the  bill  was  not  revived  against  their  repre-. 
sentatives.  Some  of  the  defendants  put  in  their  several 
answers,  to  which  the  general  replication  was  filed,  and 
against  others  the  bill  was  taken  pro  confesso ;  and  after 
several  intermediate  proceedings,  refereoces  to,  and  re- 
ports by  a  master  in  order  to  ascertain  certain  facts,  Ac. 
&c.  the  cause  was  finally  set  down  for  a  hearing  against 
the  defendants  who  had  answered,  and  those  against  whom 
it  was  td^en  pro  confesso,  and  a  decree  rendered  for  the 
plaintiff;  from  which  the  parties  against  whom  it  was  made^ 
have  appealed  to  this  Court.  The  decree,  in  substance,  de- 
clares that  there  are  no  ftinds  in  the  hands  of  the  assignee 
10  fdj  the  debt ;  that  certain  defendants  (naming  tbem)  who 
had  answered,  do  pay  .the  debt  to  the  plaintiff  with  interest 
firom  the  first  of  January  1818  with  costs;  that  this  decree 
be  discharged  as  to  two  of  the  persons  so  charged,  by  their 
paying  a  less  sum,  equal  to  the  amount  of  the  notes  issued 
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by  the  bonk,  whil^  they  were  stockholders ;  end  as  to  th« 
other.  *defendanta,  the  decree  is  th$t  the  bill  be  dismissed, 
^  itappearing  to  the  cousl  that  they,  are  either  not  served 
-^with  process  to  appear  in  the  said  cause,  or  where  sjirted 
with  process,  not  charged  by  any  evidence  on  the  part  of 
the  plaii^tiff." 

Such  is  a  very  sumnnry  statement  of  the  case.  Several 
questions  have  been  elabotrately  argued  at  the  bar,  respecting 
the  form  and  iiufficipncy  of  thel>ill,  as  well  as  the  meriti  of 
the  case.  tJpon<some  of  these  ^questions  much  diversity  of 
opinion  at  present  exists  among  the  judges.  But  as  we  are 
all  of  opinion  that;  there  must  be  a  reversal  upon  two  points, 
ge  deem  it  unnecessary  to  examine  any  others.  Those  poiAa 
are  the  defect  of  parties  and  the  erroneous  disoussal  of  the 
UU  as  to  any  of  the  defendants  properly^-before  the  courti 
against  whom  a  decree  might  have  been  made. 

In  the  first  place,  as  to  the  defect  of  parties;  we  do  nol 
mean  to  say  that  in  cases  of  this  nature  it  is  aedessary  to 
bring  all  the  stockholders  before  the  court,  before  any  de^ 
cree  can  be  made.  It  is  well  known,  that  there  are  cases 
in  which  a  court  of  equity  dispenses  with  such  a  prooaedinp 
when  the  parties  are  very  numerous^  or  unknown,  and  the 
adoption  of  the  rule  would  .essentiidly  impede,  if  not  de- 
feat the  purpofes  of  justice.  But  in  the  piesent  case  we 
are  of  opinion  that  upon  the  death  of  the /parties  who  were 
befote  the  court,  the  bill  ought  to  have  been  revived  against 
their  personal  representativep,  if  they  coold  be  brought  be- 
fim  the  court,  unless  some  good  reason,  such  as  absolute 
insolvency,  could  be  assigned  to  justify  the  omission.  The 
reason  is  obvious.  Supposing  the  decree  against  the  parties 
jointTy io  be  good,  those  who  shallpay,  are  entitled  to  con- 
tribution from  the  other  stockholders  and  their  personal  re- 
presentatives. If  they  are  not  before  the- court  they  are  not 
iMMmd  by  the.decree ;  and  consequently  in  a  subsequent  suit 
for  contribution,  they  may  controvert  every  material  foct 
upon  which  the  decree  was  founded,  and  put  the  party  seek- 
ing contribution  to  the  foil  proofs  of  them,  as  well  as  of  the 
responsibility  over  the  party  made.  One  of  tlie  great  prin<» 
ciples  upon,  which  courts*  of  equity  generally  require  M 


486  SUPREME  COURT* 

[Mandevitte  and  oUm»  m.  Sigii.] 

piurties  who  are  knowD,  and  wiibio  the  reach  o{  iti  joriadio- 
tioD,  to  be  made  parties,  is  to  prevent  future  litigatioh^  and 
to' take  away  multiplicitjt  of  suits. '  It  is  a  matter  of  justicet 
as  w<ell  as  of  convenience,  that  all  the  parties  who  are  ulti* 
mately  liable  to  contribution,  should,  when  practicable,  be 
brought  before  the  cojurt,  so  that  the  equities  between  them 
may  be  adjusted,  as  well  as  the  right  of  the  plaintiff.  There 
are  exceptions  it  is  true,  to  the  rule,  but  they  are  founded 
upon  special  considerations ;  such,  as  where  «  decree  of  con- 
tribution would  be  useless,  or  where  the  proclseding  would 
defeat  fhe  jurisdiction  of  the  court,  and  the  parties  are  not 
indispensuble  to  a  degree,  or  where  the  convenient  adminis- 
tration of  justice  forbids  it  in  the  particular  case. 

This  reasoning  applies  with  far  moits. force  to  the  dismis- 
sal of  the  bill  as  to  the  defendants,  who  were  before  the 
court,  and  who  were  liable  to  a  decree  as  stockholders.  It 
is  a  positive  injury  to  the  defendants,  who  are  charged  by 
the  decree,  not  only  as  to  their  ioMnediate  responsibility, 
but  as  to  the  means  and  proofs  of  contribution.  The  decree 
of  dismissaif  so  far  from  aiding  the  other  defendants^  puts 
ther  to  the  absolute  necessity  of  instituting  a  new  suit  for 
contribution,  ^and  to  establish  every  Aep  in  its  progress  by 
plenary  evidencie  We  know  of  no  instance,  where  a  joint 
liability  has  been  asserted  before  a  court  of  chancery^  in 
which  the  decree  has  not  been  made  against  all  the  partite 
before  it  who  did  not  establish  some  personal  discharge. 

If  the  bill  had  been  dismissed  against  those  persons  only, 
who  appeared  and  answered,  and  whose  liability  was  not 
proved  by  the  evidence,  there  would  have  been  no  diffi- 
culty. But  it  is  dismissed  as  to  all  the  defendants  who  did 
not  answer  the  bill,  and  aigainst  whom  the  bill  was  taken 
as  confessed,  and  set 'for  a  ddccee.  Now,  if  these  persons 
were  duly  brought  before  the  court,  and  if  due  proceedings 
were  afterwards*  had  against  them,  they  certainly  were 
jointly  chargeable  with  the  other  defendants,  upon  their 
default,  as  in  cases  of  confeission. 

It  is  no  answer  to  this  objection,  that  no  ejcception 
t^en  at  the  hearing  for  the  want  of  proper  parties.    The 
objection  we  are  now  considering  is  not  merely,  that  the 
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proper  parties  were  not  before'  the  court,  but  that  the  bill, 
being  set  down  for  a  hearing,  as  to  those  who  had  answered, 
and  also  as  to  those  against  whom  it  bad  been  taken  as 
confessedy  the  court  has  decreed  against  a  part  onlf ;  when 
it  ought  to  have  decreed  against  the  whole,  who  were 
chargeable  as  stockholders.  The  proper  parties  for  such  a 
decree  were  before  the  court,  and  the  error  was  in  dismis- 
sing the  bill  as  to  any  of  them.  It  has  been  also  said,  that 
the  decree  of  dismissal,  if  an  error,  is  only  to  the  prejudice 
of  the  plaintiff.  But  this  is  not .  admitted.  It  was  prejudi- 
cial to  the  rights  of  all  the  defendants,  who  were  charged 
by  the  decree. 

We  are  also  of  opinion,  that,  assuming  that  the  cause  might 
be  properly  brought  to  a  bearing  as  to  the  partie^i  before  the 
courtj  the  decree  was  erroneous  in  dismissing  the  bill  as  to 
any  of  the  defendants  named  in  the  bill  as  stockholders, 
upon  whom  process  was  not  served  ;  if,  by  any  proceedings, 
they  could  have  been  brought  before  ih^  court  before  a  final 
decree.  They  were  known  to  the  plaintiff  when  he  brought 
his  bill,  and  were  named  therein;  and  the  other  defendants, 
in  proceeding  to  a  hearing,  cannot  be  understood  to  waive 
•  any  further  proceedings  against  them.  If  they  were  non- 
residents, still  the  act  of  congress  of  the  3d  of  May  1802, 
allows  proceedings  to  be  had  against  non-residents  by 
publication  in  the  newspapers  in  the  district;  'and  no 
reason  is  assigned  why  such  a '  proceeding  might  not  have 
been  effectual  to  bring  them  before  the  court  in  the  present 
case.  We  give  no  opinion  what  would  have  been  the  case, 
if  they  had  not  been  named  in  the  bill,  or  had  not  appeared 
by  the  bill  to  have  been  known  to  the  plaintiff  at  the  time 
of  filing  it.  But  as  they  were  known  and  named,  the  same 
reasons  apply  to  them  as  to  the  other  defendants  before  the 
court  and  their  personal  representatives. 

It  was  asserted  at  the  argument,  that  the  bill  had  also 
been  dismissed  as  to  some  of  the  defendants,  who  had  an- 
swered and  admitted  themselves  liable  as  stockholders.  Upon 
examining  their  answers,  it  is  manifest  that  they  were  nomi- 
nal stockholders  only,  their  names  having  been  used  without 
their  consent,  or  under  circumstances  which  demonstrate 
Vol.  IL— 3  M 
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that  tbey  never  meant  to  become  stockholder!.  And  no 
attempt  was  made  at  the  hearing  to  charge  them  with  any 
other  .proofs.  As  to  them,  therefore,  the  dismissal  was  pro- 
perly decreed. 

An  objection  was  taken  at  the  argament,  as  to  the  rego- 
larity  of  the  appeal,  it  having  been  claimed  by  all  the  de- 
fendants against  whom  the  decree  was  made;  and  the  appeal 
bond  having  been  given  by  Ikfandeville  only.  The  objection, 
if  It  had  been  material  in  this  case,  ought  to  have  been  taken 
by  way  of  preliminary  motion  to  dismiss  the  appeal  for  irre- 
gularity, on  account  of  the  failure  to  give  the  proper  appeal 
bond.  But  it  is  not  material  in  this  case,  since,  if  Mande- 
ville  be  considered  the  only  appellant,  the  error  of  the  decree 
is  equally  fatal,  and  consequentially  reinstates  the  -cause, 
discluirged  of  that  decree,  as  to  all  his.  co-defendants. 

Upon  the  whole,  we  are  of  opinion  that  the  decree  must 
be  reveised,  and  the  cause  remanded  to  the  circuit  court 
with  directions  to  have 'the  cause  reinstated,  as  to  all  the 
defendants  ar  to  whom  the  bill  was  taken  as  confessed,  and 
dismissed  at  the  hearing;  and  with  directions  also  that  the 
personal  representatives  of  the  parties  to  the  bill,  who  died 
during  the  pendency  of  the  suit,  if  they  are  known,  can  be 
brought  before  the  court  to.be  also  made  partiesf  and 
also  with  directions,  that  all  the  other  defendants  named  in 
the  bill,  who  were  not  served  with  process,  but  against  whom 
further  proceedings  may  be  had  to  bring  them  before  the 
court,  (as  to  whom  the  bill  was  dismissed  at  tbie  hearing)  be 
brought  before  the  c6urt,  if  practicable,  as.  parties;  and 
that  thereupon  such  farther  proceedings  be  had.  as  to  justice 
kp4  equity  may  appertain. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  tho  United^  States  for  the 
district  of  Columbia,  holdcn  in  and  for  the  county  of  Alez- 
andriii,  and  was  argued  by  counsel ;  on  consideration  wherebf, 
It  it  the  opinion  of  this  Court,  that  tliere  is  error  ip  the  de- 
cree of  the  said  circuit  court  in  dismissing  the  bill  against 
the  defendants  upon  whom  process  was  not  served,  and  also 
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agminst  'the  defendmato  agftinst  whom  the  bill  wai  taken- pro 
coDfeMOi  and  set  down  for  a  hearing ;  and  also  error  in  the 
said  court  in  not  requiring  the  said  suit  to  have  been  revived 
before  said  decree  against  the  personal  representatives  of 
the  parties  thereto,  who  were  served  with  process,  and  died 
during  the  pendency  of  the  said  suit,  who  were  known,  and 
might  have  been  brought  before  the  court  It  is  therefore 
ordered,  adjudged  and  decreed  by  this.  Court,  tliat  the  de- 
cree of  the  said  circuit  court  in  this  cause  be,  and  the  same 
is  hereby  reversed  and  annulled,  and  jthat  jthe  cause  be,  and 
the  same  is  hereby  remanded  to  the  ii^id  circuit  court,  with 
directions'  tp  cause  the  same  to  be  reinstated  as  to  the  de« 
fendonts  aforesaid  against  whom  the  bill  was  taken,  pro  con- 
finiso  and  set  down  for  a  Hearing,  and  by  the  decree  dis« 
missed.  And  also  with  directions*  that  the  personal  repre* 
sentatives  of  the  defendants,*  who  died  pending  the  suit,  who 
are  known  and  may  be  brought  before  the  said  circuit  court, 
be  made  parties  thereto^  and  the  bill  be  revived  as  to  them. 
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OF  AlCBROBE  DUDIAI^  JuN^  OEFXITPAlfT. 

Proceedings  for  the  sale  of  the  reel  eetate  of  an  iD<eftftte>  for  the  payment  of 
debts,  were  commenced  before  the  repeal  of  the  act  of  the  legislatare  of  Ohio, 
eoUtled  *•  A' law  for  the  settlement  of  intnsUtes'  estates."  The  ailmmlstratofs, 
notwithsUnding  the  repeal,  went  on  to  sell  the  land,  and  appropriate  the  pro- 
ceeds to  the  discbaige  of  the  debts  of  the  intestate*    Held,  that  the  sale  was 
void.. 
The  power  of  the  inferior  oonrt  of  ft  state  to  make  an  order  at  one  term  as  of  an- 
other, is  of  a  character  so  peculiarly  loeal,  a  proceeding  so  necessarily  depen- 
dent on  the  judgment  of  the  revising  tribunal,  that  the  judgment  of  the  same 
is  considered  authority,  and  this  Court  is  disposed  to  conform  to  it.    [628] 
That  a  court  of  record,  whose  proceedings  are  to  be  proved  by  the  record  alone, 
should,  at  a  subsequent  term,  determhie  that«n  order  was  made  at  a  previous 
term,  of  which  no  trace  could  be  found  on  its  records,  and  that  too,  aiiet  the 
repeal  of  the  law  which  gave  authority  to  make  such  an  order;  is  a  proceeding 
of  so  much  delicacy  and  danger,  which  is  liable  to  so  much  abuse,  that  Some 
of  the  Court  question  the  existence  of  the  power.    [622] 
Where  administrators,  acting  under  the  provisions  of  an  act  of  assembly  of  the  state 
of  Ohio,  were  ordered  by  the  court,  vested  by  the  law  with  the  power  to 
grant  such  order,  to  sell  real  estate,  and  before  the  sale  was  made  the  law  was 
repealed,  the  powers  of  the  administraton  to  sell,  terminated  with  the  repeal 
ofthehkw.    [623] 
The  lands  of  an  intestate  descend  not  to  the  administrator,  but  to  the  heir;  they 
vest  in  him,  liable,  to  the  debts  of  his  ancestor,  and  subject  to  be  sold  for  those 
debts.    The  administrator  has  no  estate  in  the  land,  but  a  power  to  sell  under 
the  authority  of  the  court  of  common  pleas.  This  is  not  an  independent  power, 
to  be  exercised  at  diseretiop,  when  the  exigency  in  his  opinion  may  require  it ; 
but  it  Iv  conferred  by  the  court,  in  a  state  of  things  prescribed  by  the  law. 
The  order  of  the  court  is  a  pre-requisite,  indispensable,  to  the  very  existence  of 
the  power ;  and  if  the  law  which  authorises  the  court  to  make  the  order,  be 
repealed,  the  power  to  sell  can  never  come  inter  existence.    The  repeal  of  such 
a  law  divests  no  vested  estate,  but  it  is  the  exercise  of  a  legislative  power, 
which  every  legislature  possesste.    Hie  mode  of  subjecting  the  property  of  a 
debtor  to  the  demands  of  a  creditor,  must  always  depend  on  the  wisdom  of  the 
legtohtuie.    [623] 
The  judicial  department  of  every  government  b  the  rightful  expositor  of  its  laws, 
and  emphatically  of  its  supreme  law.    If  in  a  case  depending  before  «Dy  court 
a  legblative  act  shall  conflict  with  the  .constitution,  it  is  admitted  thai  the 
court  must  exercise  its  judgment  on  both,  and  that  the  constitution  must  con- 
trol the  act.    The  court  must  determine  whether  a  repugnaoey  does,  or  does 
not  exist,  and  in  making  this  determination  must  construe  both  instruments. 
That  its  construction  of  the  one  is  authority,  while  its  construction  of  the  other 
is  to  be  disregarded,  is  a  proposition  for  which  this  Court  can  perceive  no  rea- 
son.   [694] 
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This  Court  cui  peicilTo  no  anlBcloDt  ground*  for  doehring  that  dip  IfgiilMum  of 
Ohio  miglit  not  mpotl  tbo  law  ol  ,that  tttte  by  which  the  court  of  common 
pleas  WM  authoxised  to  direct,*  In  a  summary  way,  the  sale  of  the  lands  of  an 
Intestate.  *■  Jurisdiction  of  all  probate  and  testamentuy  matters''  may  be  com- 
pletely ezereisod  wttbout  possesstng  th*  power  to  order  the  sale  of  the  lands 
of  an  Intestate.  Such  Jurisdiction  does  not  ^»pear  to  be  Identical  with  that 
power,  or  to  comprehend  it.    [624] 

iThe  occupant  claimant  hiw  of  Ohio,  which  declares  that  an  occupying  claimant 
shall  not  be  turned  out  of  possession,  until  he  shall  he  psid  for  lasting  end 
▼aluable  impro?eraenta  made  by  hhn,  and  directs  the  court  in  a  suit  at  law,  to  ap« 
point  commissioners  to  value  the  same ;  is  repugnant  to  the  seventh  amendment 
of  the  constitution  of  the  tJnitOd  states,  which  declares  that  **  In  suits  at  com- 
mon law,  where  the  value  in  controveny  shall  exceed  twenty  dollars,  the 
rigfal  of  trial  by  juiy  sbaU  be  praservedb"  Thtf  compensation  for  hnpmve- 
ments.  is  a  suit  at  common  law,  and  mu^t  be  submitted  to  a  Jury.     [626] 

Admitting  that  the  legislature  of  .Ohio  can  give  an  occupant  claimant  a  right  to 
the  value  ofhis  improvements,  and  authorise  him  to  retain  possession  of  the 
land  he  has  impnyved,  until  he  shall  have  received  that  value ;  and*  assuming 
that  they  may  annex  conditions  to  the  change  of  possession,  which,  so  Un  as 
they  are  constitutional,  must  be  respected  in  all  courts ;  stilf,  the  legbUtnre 
cannot  change  radically  the  mode  of  proceeding  prescribed  for  the  courts  of  the 
United  States,  or  dkect  those  courts  in  a  trial  at  common  law,  to  appoint  com- 
missioners for  the  decision  of  questions  which  a  court  of  conunon  law  must 
submit  to  a  jury.    [626] 

Tb^  inability  of  the  courts  of  the  United  Stales  to  proceed  In  suits  at  common  lawi 
In  the  mode  prescribed  by  the  occupant  law  of  Ohio,  does  not  deprive  the  oc- 
cupant of  the  benefit  intended  hhn.  The  modes  of  proceeding  which  belong 
to  courts  of  chancery,  are  adapted  to  the  execution  of  the  law ;  and  to  the 
equity  side  of  the  court  he  may  apply  for'  relief.  Sitting  in  chancery  it 
can .  appoint  commissioners  to  estimate  improvements,  as  well  as  rents  and 
profits,  and  can  enjoin  the  execution  of  the  Judgment  at  law,  until  Its  decree 
shall  be  complied  with.  If  any  part  of  the  act  be  unconstitutional,  the  provi- 
sions of  that  part  may  be  disregarded ;  while  full  effect  will  be  given  to  such 
as  are  not  repugnant  to  the  constitution  of  the  state,ior  the  ordinance  of  1787. 
The  question  whether  any  of  Itii  provisions  be  of  this  descriptien,  will  property 
arise  Ui  the  suit  hiougbt  to  cany  them  into  effijct.    [626] 

THIS  is  a  writ  of  error  to  a  judgment  rendered  in  the 
court  of  the  United  States  for  the  seventh  circuit  and  dis- 
trict'of  Ohio;  in  an  ejectment. brought  in  that  court  by^the 
defendants  in  erroj,  against  the  present  plaintiffs  for  part,  of 
lot  No.  103,  in  the  city  of  Cincinnati. 

The  plaintiff  is  heir  at  law  of  Israel  Ludlow,  who  died 
seised  of  the  premises  in  the  declaration  mentioned.  The 
defendaitt  claimed  under  a  sale  and  deed  made  by  the 
administrator  of  the  said  Israel  Ludlow,  in  pursuance  of  cer- 
tain orders  of  the  court  of  common  pleas  for  the  county  of 
Hamilton. 
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The  «tM  depends  on  the  Tiilidity  of  tbii  deed. 

In  August  1788,  the  territorial  government  of  Ohio 
acted,  ^'  a  laiw  establishing  a  AOnrt  of  probate.^  The  first 
section  enacu  that  ^  there  «hali  be  appointed  one  judge  of 
probate  in  each  county  whose  dutyit  shall  be  to  take  the 
probate  of  last  wills  and  testaments,  and  to  grant  letters  ies-  ' 
taroentary  and  letters  of  administration,  and  to  do  and  per- 
form cTery  matter  and  thing  that  doth  or  by  law  may  apper- 
tain to  the  probate  office,  excepting  the  rendering  definitife 
sentence  and  final  decrees. 

In  1795',  an  orphans'  court  was  established,  and  it  was 
enacted  that  where  persons  die  intestate  and  leave  lawful 
issue,  ''but. not  a  sufficient  personal  estate  to  pay  their  just 
debts  and  maintain  their  children,  it  shall  be  lawful  for  the 
administrator  or  administrators  of  such  deceased  person  to 
sell  and  convey  such  part  or  parts  of  the  said  lands  or  tene- 
ments for  defraying  their  just  debts,  maintenance  of  their 
children,  dtc.  as  the  orphans'  court  of  the  county -where 
such  estate  lies,  shall  think  fit  to  allow,  order  and  direct 
from  time  to  time." 

In  the  year  1803,  Ohio  became  an  independent  state. 
The  constitution-,  in  the  article  which .  respects  the  judicial 
department,  declares  that  ''  the  court  of  common  pleas  in 
each  county  shall  have  jurisdiction  of  all  probate  and  testa- 
mentary matters,  granting  administration,  the  appointment 
of  guardians,  and  shch  other  cases  as  shall  be  prescribed  by 
law."  In  April  IBCT,  the  judicial  courts  were  organiied ; 
and  the  court  of  common  pleas,  after  a  general  grant  of  ori- 
ginal jurisdiction,  was  empowered  to  examine  and  take  the 
proof  of  wills,  to  grant  administration  on  intestate  estates,  and 
to  hear  and  determine  all  causes,  suits,  and  controversies  of 
a  probate  and  testamentary  nature. 

In  June  1805,  the  territorial  ordinance  of  1795.  was  re- 
pealed. 

At  the  trial  of  the  ejectment  in  the  circuit  court,  after  the 
plaintiff  had  closed  his  evidence,  the  defendants  offered  in 
evidence  a  deed  from  the  administrators  of  Israel  Ludlow 
deceased,  to  Andrew  Dunseth,  for  the  premises  in  the  decla- 
ration mentioned.     ''They  also  offered  in  evidence  duly 
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certified  entries  and  copies  of  orders  from  the  records  of  the 
coyrt  of  eooimoQ  pleas  wilhifi  and  for  the  county  of  Hamil- 
ton state  of  Ohio,  Of  which  thefollowingare  troe  copies,  viz. 
*  3d  of  February  1804:Letter8  of  administration  granted  unto 
Charlotte  C.  Ludlow,.  John  Ludlow,  James  Findlsy  and 
James  Pierson,  oii  the  estate  of  Israel  Ludlow  deceased^  and 
their  bond  with  William  Ltidlow  and  James  Smith  as  secu- 
rities for  their  faithful  administration/  "  At  May  term  in  tKe 
year  1804,  date  8th  of  May  1804^  the  following  order  waa 
made,  vis.  ^  The  administrators  of  the  estate  of  Israel  Lud- 
low deceased  exhibit  an  account  current  and  pray  the  court  to 
issue  an  order  for  the  sale  of  real  property  to  defray  the  debts 
due  from  Ihe  estate,  ^ko.  John  Ludlow  and  James  Findlay 
sworn  in  court  The  Court  order  so  much  of  the  real  pro- 
perty to  be  sold  as  will  meet  the  said  demand,  except  the 
.  ftrm  and  improved  land  near  Cincinnati  together  with,  the 
house  and  lots  in  Cincinnati,".  At  the  August  term  of  the 
'said  court  in  the  year  1805,  a  supplemental  order  was  made 
of  which  the  following  was  a  copy,  viz.  *^  The  administrators 
of  {•  Ludlow  deceased,  on  application  to  the  court  to  extend 
the  order  for  the  sale  of  property  to  dischaige  the  debts 
arising  from  the  estate :  whereupon  the  court  allow  the  ad- 
ministrators to  sell  the  house  and  lots  in  the  town  of  Cin- 
cinnatiand  any  other  property,  exciept  the  mansion  house  and 
farm  in  the  country  sq  that  the  sale  do  not  amount  to  more 
than  ten  thousand  dollars.  This  entry  considered  as  of  May 
term  1805.'' 

It  was  in  evidence  that  the  sale  was  made  agreeably  to  the 
provisions  of  the  law  adopted  from  the  Penn^lvania  code  by 
the  governor  and  judges  of  the  north  western  territory  on  the 
tfith  of  June  1795,  entitled  "  a  law  for  the  settlement  of  in- 
testate estates;"  that  the  deed  was  duly  executed,  acknow- 
ledged and  proved. 

The  plaintiff  by  his  counsel  moved  to  overrule  the  testimony 
offered  by  the  defendants'  counsel,  because  the  law  aforesaid, 
entitled  **  a  law  for  the  settlement  of  intestate  estates,"  was  re-r 
pealed  before  the  order  was  made  authorizing  said  sale,  and 
that  at  the  time  of  making  of  the  said  ordei^  there  was  no  law  of 
the  state  of  Ohio  authorizing  the  court  of  common  pleas  to 
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-order  the  sale  of  real  estate  for  the  payment  of  debts,  &e. 
of  intestates.  The  court  sustained  the  motion  and  over- 
ruled the  defendants'  evidence.  The  defendants  excepted 
to  this  opinion. 

The  jury  found  a  verdict  for  the  plaintiff;  after  which  the 
counsel  for  the  defendants  moved  the  court  for  the  appoint- 
ment of  commissioners,  under  the  occupyitag  claimant  law  of 
Qhio,  to  value  itaprovementSr  This  motion  was  overruled, 
and  judgment  was  rendered  for  the  plaintiffs. 

The  case  was  argued  for  the  plaintiff  in  error  by  Mr  Ben- 
ham  and  Mr  Baldwin ;  and  bylifr  Garrard  for  the  defendant. 

For  the  plaintiff  it  was  said,  that  the  defendant  in  error 
claims  by  descent,  as  heir  at  law  of  Israel  Ludlow,  de- 
ceased, who  died  seised  of  the  premises  in  question ;  and 
the  plaintiff  claims  by  purchase  from  his  administrator. 

The  case  is  one  of  deep  interest  to  the  present  litigants,  as 
well  as  to  all  those  who  bold  real  estate  in  Ohio  under  deeds 
from  administrators,  and  this  class  is  numerous.  Its  decision 
depends  upon  old  statutes  which  it  is  proposed  to  collate, 
in  such  a  manner  as  to  aid  the  judgment  of  the  court  in  ex- 
pounding them  in  reference  to  this  case. 

These  statutes  will  be  found  between  the  periods  of  1788 
and  1805,  and  to  relate,  1.  To  the  establishment  of  probate 
and  testamentary  courts  under  the  territorial  government. 
3.  Their  powers  and  jurisdiction.  3.  The  abolition  of  these 
courts  upon  passing  from  a  territorial  into  a  state  govern- 
ment And  4;  The  organization  of.  new  courts  of  similar 
jurisdiction,  and  the  modification  and  repeal  of  laws  relating 
to  testamentary  matters. 

The  facts  of  the  case  in  reference  to  which  the  Court  must 
expound  these  laws  are  as  follows :  Ludlow  died  the  21st  of 
January  1804.  On  the  2d  of  February  of  that  year,  adminis- 
tration was  granted  upon  his  estate  to  John  Ludlow  and 
others,  who  ^ave  bond  with  sureties,  as  the  law  required,  for 
the  faithful  execution  of  their  trust.  On  the  10th  of  May 
1804,  the  following  proceedings  were  had  in  the  court  of 
common  pleas  of  Hamilton  county,  viz.  "The  administra- 
tors of  J.  Ludlow  deceased  exhibit  an  account  current,  aqd 
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praj  the  court  to  issue  an  order  for  the  sale  of  real  property 
to  defray  tbe  liebts  due  from  the  estate,  &c.  John  Ludlow 
and  James  Findlay^  3worn  in  court.  The  court  order  so  much 
of  the  real  property  sold  as -will  meet  the  said  demands,  ex-* 
c6pt  the  farm  and  improved  lands  near  Cincinnati,  together 
with  the  house  and  lots  in  Cincinnati."  On  the  15th  of 
August  1805,  the  court  made  another  order  as  follows  t  ^*  The 
administrators  of  J.  Ludlow  deceased,  on  application  to  tbe 
eourt  to  ea^end  the  order  for  sale  of  property  to  discbarge 
the  debts  owing  from  the  estate :  whereupon  the  court  al- 
low the  administrators  to  sell  the  house  and  lots  in  the  town 
of  Cincinnati  and  any  other  property  except  the  mansion 
house  and  farm  in  the  country,  so  that  the  sajes  do  not  amount 
to  more  ihan  ten  thousand  dollars — thi$  entry  eoneidered  as 
qfMmg  term  1805."  The  administrators,  under  the  aboye 
orders  or  decrees,  sold  the  lot  in  dispute  and  made  a  deed 
therefor  to  Andrew  Dunseth,  under  whom  the  plaintiff  in 
errbr  claims,  which  orders  and  deeds  were  offered  in  evi* 
dence  in  the  circuit  court  and  overruled. 

Whether  this  evidence  were  admissible  or  not,  will  de- 
pend  upon  the  solution  of  the  following  propositions: 

1.  Had  the  court  of  common  pleas  jurisdiction  of  the  sub- 
ject onitter?  2.  Was  it  competent  for  that  court;  upon  the 
application  of  administrators^  to  condemn  the  reaLestate  of 
intestates  to  be  sold  for  the  payment  of  their  debts,  Slo. 
3.  Did  the  sale  and  deed  of  the  administrators  of  the  lot  in 
question,  pass  the  legal  title  to  their  vendee? 

By  the  law  of  the  territory,  adopted  by  the  governor  and 
judges  in  1788,  and  confirmed  in  1799^  Ohio  Lawe^  378-9, 
a  quali6ed  jurisdiction  over  probate  and  testamentary  mat- 
ters was  confided  to  a  judge  of  probate  in  each  county* 
This  judge  bad  power  to  grant  letters  testamentary  and  of 
administration,  receive  guardians  chosen  by^  and  appoint 
guardians  for  minors,  idiots  and  insane  persons :  but  he  had 
no  power  to  compel  executors,  adniinistiators,  or  guardians 
'to  execute  fiiithfully  their  duties.  And  for  this  purpose,  in 
1795,  an  orphans'  court  was  instituted,  with  supervisory  juris- 
diction, to  call  trustees  to  account,  and  to  review  the  judicial 
proceedings  of  the  judges  of  probate.  MaxiodPe  Code,  8 1 . 
Vol.  II.— 3  N 
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At  the  time  the  orphans'  court  was  established,  in  June  1795, 
a  law  was  adopted  from  the  Pennsylvania  code  *'^fw  the 
aeitlement  of  intestate3'  estates,^'  MapcweWa  Code,  90.  This 
statute  prescribes  the  form  of  administrators'  bonds,  directs 
the  distribution  of  the  personal  estate  under  the  superintend- 
jence  of  the  orphans' court ;  and  provides  (section  7),  upon  a 
deficitof  personalty  to  pay  the  debts  of  intestates  and  main- 
tain and  educate  the  children,  &c.  for  the  sale  of  the  lands 
and  tenements  fi>r  these  purposes  by  the  administrator ;  in 
such  manner  as  the  orphans'  court  "  shcM  aUow^  ordier  and 
direct,  from  tixne  to  time" 

In  May  1798  another  act  was  adopted,  which  contained  a 
general  provision  for  the  sale  and  distribution  of  insolvents' 
estates,  which  was  repealed  by  an  act  passed  January  1802 
on  the  same  subject.  Ohio  Land  LawSj  383.  Coev.-^i  wKh 
the  last  mentioned  act,  a  law  was  pi^ssed  for  the  appointment 
of  guardialbs  to  lunatics,  &c.' which  provides  for  the  sale  of 
their  real  estates,  in  the  same  manner  that  ^adminietrdtore 
are  atdhorieed  to  eell  the  real  estates  of  their  intestates. 
Terr.  Law.  120.  Thus  stood  the  laws  relative  to  courts  pro- 
bate and  testamentary,  tod  the  apportionment  of  jiirisdictioB 
among  them,  and  relative  to  the  sale  and  distribution  of  the 
estates  of  intestates,  minors,  idiots,  &c.  up  to  the  adoption 
of  the-^tate  constitution  in  1802.  In  this  political  transit  front 
a  territorial  to  a  state  govcvnment^  the  courts  above  men- 
tioned were  abolished,  and  new  courts  instituted  with  ple^ 
nary  probate  and  testamentary  jurisdiction. 

But  the' aboliticm  of  the  testamentary  i^ourts  of  the  terri- 
tory, did  not  abrogate  the  la^s  above  cited,  relative  te  the 
jBsle  of  intestates'  estates  for  the  payment  of  debts,  4Slc,  ;  the 
act  adopted  from  the  Pennsylvania  code  in  1795  remained 
in  full  force.  What  court  under  the  state  government  was 
charged  with  its  execution,  will  now  be  considered. 

By  the  conistiXution  of  Ohio,  the  judicial  power  of  the  state 
is  vested  in  a  supreme  court,  courts  of  comm6n  pleas,  and 
justices  of  the  peace.  The  common  pleas  is  invested  with 
jurisdiction  of  all  probate  and  testamentary  matters*  granting 
of  administration,'  &c.'  (art.  S,  sec.  2)  and  such  other  eases 
as  shall  be  prescribed  by  law.     It  also  provides  that  all  ac- 
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tionSi  suits,  prosecutions,  rights,  claims  and^contracts,  shall 
continue  as  though  no  change  had  been  made  in  the  organic 
law.    Scked.  section  1st. 

It  is  maintained  to  be  clear,  that  by  the  words  **  all  pro- 
bate and  testamentary  matters,"  was  meant  all  the  duties  of 
executors  and  adcnmistrators;  and  all  matters  arising  out  of 
the  settlement  of  the  estates  of  decedents.  .The  common 
pleas  was  tlie  only  coisrt,  under  the  new  form  of  govern- 
ment, that  possessed  original  jurisdiction  over  the  estates  of 
iittestatea;  and  it  could  not  have  been  the  intention  to  leave 
the  law  of  1795  in  force  without  a  cooft  to  execute  it: 
Again,  it  will  be  seen  that  the  constitution  provides  (art.  3, 
sec.  5) that  the  comn^on  pleas  shall  have  jurisdiction  "in 
9uch  otluft  £0868  08  8hoU  be  prescribed  by  Itfu^"  *  Now 
by  the  statute  of  April  15,  1803,  unliifiited  jurisdiction  \b 
given^o  the  common  plea«  in* 'all  civil  cases  in  law  and 
equity,  ^d  olt  cau8t8y  8uitB  ond  corUrover8ie8  of  o  proboie 
or  iestamefUory  noiure.^*  OftioLato8,'40.  And  the  26th  sec- 
tion 6f  this  act  ll^quires  the  supreme  court  and  common 
pleas  to  take  cognizance  of  all  judgments,  matters  and  causes 
whatsoever,  pending  in  tfie  territorial  courts.  For  the  sense 
in -which  the  words '*  cotir^^ '^  proboie^^  were  u^ed,  see 
the  law  abolishing  tersitorial  courts,  *3  Ohio  Law8,  186. 
The  legislature  has  throughout  used  the  words  ''  probate 
and  testamentary"  in  a  popular,  and  not  in  a  restrained  and 
technical  sense. 

2.  If  the  comnM>n  pleas  had  jurisdiction  of  the  jmbject 
either  a»  a  court  of  general  chancery  powers;  or  a  court  of 
probate,  did  the  orders  granted,  confer  the  right  upon  the 
administrators  to  sell  this  lot  ?  The  order  of  May  term  1804 
eictends  to  till  the  real  estate'/*  xceptthe  farm  and  improved 
lands  and  house  and  lots  in  Cincinnati."  It  is  asked  if  this  ex- 
ception includes  the  unimproved  lots ;  the  lot  in  dispute  was 
unimproved  and  iln[iroductive.  But  if  this  order  did  not 
erxtend  to  the  lots,  the  order  of  1805  did;  whether  it  be  cbn« 
■idered  as  the  order  of  May  or  August  term.  If  it  be  a  valid 
order  of  May  term,  it  ends  the  controversy  <;  and  whether  it 
ca;n  be  so  regarded  or  not,  must  depend  upon  th^  power  of 
Ibe  coort  to  grant  it.    We;  affirm  tlie  ord0r  was  made  at 
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May  teim,  and,  ey  the  mere  misprision  of  the  6lerk|  ool  re- 
corded ;  to  correct  which,  it  was  entered,  nunc  pro  tunc,  at 
August  term.  The  exercise  of  this  power  rests  in  the  sound- 
discretion  of  the  court,  and  is  indispensable  to  prevent  a 
failure  of  justice.  Amendments  are  always  allowed  where 
the  omission  happens  by  the  oversight  or.  neglect  of  any  of 
the  ministers  of  justice,  as  an  attorney,  or  clerk.  3  J^ns, 
M^.  443.  144.  '5 19.     1  Bin.  368.  486. 

The  power  to  correct  clerical  misprisrons,  is  incidental  to 
every  court  of  record.  1  Tidcf •  Pr4ic.  438.  1  Durnf.  ff 
East,  638.     2  Tidd,  846. 

Judgments  are  entered  under  powers  after  the  death  of' 
the  donor,  (I  Sdlk.  87.  3  Salk.  116.  3  P.  fViUiams,  399. 
6  Durnf.  fy  E.  368.  2  Strange,  882.  1081,)  and  also  on  ver- 
dicts of  a  prior  term,  Salk.  401.  The  same  rule  obtains  in 
chancery,  4  Johns.  Ch.  Rep.  342.  9  Ves.  461.  92.  *  If  an 
execution  be  lost  or  destroyed,  a  second  will  be  ordered, 
nunc  pro  tunc,i3  Johns.  Rep.  446.  In  the  case  of  Lawrence 
ve.  Richards,  1  Jac.  if  Walker,  241,  the  chancellor,  after 
the  lapse  of  more  than  twenty  years,  ordered  a  decree  filed 
nunc  pro  tunc.  ,  It  may  be  said  that  this  is  a  delicate  power, 
and  should  -be  exercised  with  great  circumspection.  This  is 
true :  but  when  a  court  of  competent  jurisdiction  has  exer- 
cised it,  and  the  validity  of  the  act  is  drawn  collaterally  in 
question  in  some  other  court,  that  court  will  presume iavour- 
ably — omnia  esse  rite  acta,  2  Bin.  Rep.  255. 

Now,  if  this  order  (fen  be  considered  as  of  May  term,  could 
the  administrators  sell  under  it,  after  the  law  of  1795  was 
repealed  9  For  the  argument,  the  law  may  be  considered 
repealed  before  the  sale.  The  order  was  granted  upon  the 
application  of  tiie  administrators,  ex  parte,  it  is  true,  th0 
law  not  requiring  the  heir  to  be* notified;  for  the  administra- 
tor is  often  the  heir  himself,  or  next  of  kin,  or  the  particular 
friend  of  the  heir,  who  is  presumed  to  be  careful  ofhis  rights. 
The  order  is  a  proceeding  in  rem;  it  condemned  ihe  real 
estate  to  be  sold,  and  a  sale  made  under  it  directs  the  title 
of  the  heir,  and  judgment  liens. 

This  order  confers  more  power  upon  the  administrators 
than  a  judgment  or  decree  can  give  to  the  sheriff;  and  in 
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divesting  liens,  it  is  more  efficacious  than  either.    Why  then 
shall  it  be  regarded  ^s  ^ess  sacred?     Acts  done  udder  an 
existing  law,  are  not  impugned  by  its  repeal,  6  Bac.  Ah.  392. 
12  Co.  7-    3DaU.  379- 

It  is  not  in  theipower  of  either  the  judiciary  or  legislature, 
tp  jender  nugatory  sin  existing  judgment  7  Johns*  Rep.  485. 

If  this  oi;der.can  be  regarded  in  the  light  of  a  mert  power, 
it  would  not  affect  the  conclusion  to  be  drawn.  A  power 
in  a  will  to  executors  to  sell  real  estate,  to  pay  debts^is  a 
power  eoupled  with  an  interest,  and  survives.  2  Johns.  Ch. 
Rip.  1.  19.     12  Johns.  Rep.  537.     14  Johns.  Rep.  527. 

Thi»Court,'in  7  Wheat.  1 14,  recognises  as  a  lien  the  power 
of  the  administrator  to  sell^  real  estate  of  intestates  to  pay 
debts,  and  limits  its  exercise  within  a  reasonable  time,  which 
is  to  be  fixed  i>y  analogy  to  the  statute  of  limitations. 

Again,  if  this  order  cannot  be  regarded  upon  either  legal 
or  equitable  priaciples  as  of  May  term,  it  is  urged,  that  as 
a  decree  of  August  term  it  authorised  the  sale,  whether  it 
did  or  not.  depend  upon  the  power  of  the  court  to  grant  it 
at  that  time ;  and  this  proposition  involves  several  nice  and 
difficult  considerations,  upon  which  the  counsel  for  the  de- 
fendant in  error  will  place  much  emphasis.  He  will  contend 
that  the  court  had  no  power  to  mak^  the  order,  independent 
of  the  act  of  1795,  and  that  this  act  wiM  repealed  before  it 
Was  made.  He  will  rely,  to  maintain  this  postulate,  upon  the 
following  statutes,  viz.  an  act  passed  the  18th  of  February 
1804,  '*  defining  the  duties  of  executors  and  administrators 
on  will .  and  intestates'  estates,"  which  took  effect  in  May 
1804,  2  Ohio  LawSj  279;  an  ''act  directing  the  manner 
of:execttting,  proving,  and  recording  wills  and  codicils ;"  an 
*^  act  directing  the  distribution  of  insolvents'  estates ;"  and 
an  "  act  defining  the  duties  of  executors  and  administrators, 
on  wills  and  intestates'  estates,  and  providing  for  the  ap- 
pointment of  guardians."    3  Ohio  LawSi  173.  182.  188. 

Tbese.  several  acts,  did  they  all  conflict  with  the  provisions 
of  the  act  of  1795,  are  in  t^rms  prospective;  they  refer  to 
future  administrations,  and  define  the  duties  of  executors 
and  administlrators,  in  relation  to  the  personal  estate  of  those 
who  may  die  after,  they  take  effect.    Neither  of  them  con- 
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.0108  any-  provision  incompotiUe  with  the  act  of  1796;  bat 
tftey  stand  in  perfect  harmony  with  it,  at  least  so  HMich  of  it 
as  provides  for  the  disposition  of  the  lands  and  teneinents  of 
intestates. 

The  act  of  the  18th  of  February  I8O49  repeals  <<  oU  laws 
contrary  to  Us  provisionsr^  but  contains  no  provision  reiftr 
tive  to  lands.  So  far  from  bein^  .repugnant,vit  'rather  con* 
templates  the  life  of  the  act  of  1 795,  as  necessary  to  give 
complete  effect  to  its  6th  section,  which  requires  the  admi- 
nistrates to  account  to  the  h^ir,  after  paying  the  debts.  The 
act  **  directing  the  manner  of  executing,  &c.«  wills  and  codi- 
cils,'' repeals  <<.all  laws  on  that  sobjtet."  Sec.  6.  The  att 
^'defining  the  duties  of  executors,  -  &c.  on  'wills  and  in- 
testates' estates,"  repeals  the  law  establishing  the  courts  of 
probate,  of  June  179&;  the  act  "empowering  the  judgeq  of 
probate  to  appoint  guarditos  to  minoriB,"'and  ^  all  other  laws 
on  the  subject  of  this  law."'  Here  the  laws  intended  to  be 
repealed  are  expressly  designated,  and  the  general  clause 
was  added,  ex  abiMdante  cauida^  to  guard  against  collision. 
A  eubsequent  act  must  be  expressly  repugnant  to  a  formet, 
or  it  does  not  operate  as  a  repeal.  11  Co.  64.  Again,  the 
learned  counsel  will  strenuously  insist  that  the  act  0^1795, 
authorising  administrators  to  sell  the  lands,  &c^  of  dece- 
dents, was  expressly  repealed  on  the  1st  of  June  1805^  by  an 
att  rei^ealing  certain  laws,  passed  the  22dof  February  1805. 

This  If^w  purports  to  repeti  alt  the  laws  adopted  or  passe<f 
by  the  governor  and  judges,  prior  to  the  first  of  September 
1779,  then  in  force.  2  Ohio  L.  S94.  At  Vhe  session  this 
law  was  enacted,  the  legislature  undertook  a .  revision  of 
the  old  statutes;  not  with  a  view  of  forming  a  new  code  of 
laws  out  of  new  materials,  for  the  course  of  legislation  shows 
no  intention  to  change  the  general  principles  of  the  laws; 
but  rather  to  preserve^  arrange  and  classify  them,  with  a 
view  to  perspicuity  and  certahity.  It  was  believed,  no  doubt, 
that  the  committee  6f  revision  had  fully  and  faithfully  per- 
formed this  onerous  and  respoiisible  duty ;  and  that  all  the 
elementary  principles  of  the  laws  repealed,  had  been  incor- 
pontted  into  the  new  code.  Under  these  circumstances,  on 
the  last  day  of  the  session,  to  prevent  confusion  and  repug- 
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nancy,  the  general  repealing  law  #b8  enacted.  ^  Thii  is  a 
question  of  legislatiTe  intention.  In  exploring  this  intention, 
in  all  cases  of  ambiguitjy  the  judgment  is  submitted  to  the 
guidance  of  certain,  familiar  rules  of  construction.  We  look 
back  upon  the  old  (aw,  and  trace  itt  effectiB  upon  communi- 
^ty,  with  an  eye  to  its  mischievous  influence;  and  we  con- 
sidet  well  the  remedy  ox  policy  of  the  law  given  in  the  ear 
actment  of  the  new  law.  Now,  the  liability  of  real  eftaCe 
in  the  hand»  of  aft  administrator  for  the  just  debts  of  his  in- 
testate, is  a  sacred  elementary  prinoiple  to  be  found  in  all 
the  codes  of  the  different  states  of  this, union,  introduced 
originally  by  an  act  of  parliament.  At  an  early  period  of 
their  colonial  history,*  it  was  a  relaxation,  in  favour  of  the 
colonies,  of  that  feudal  sternness  which  characterises  the 
common  Filw  in  relation,  to  landed  property ;  and  which,  for 
reasons  of  state  policy,  has  beeif  scrupulously  maintained  in 
England ;  indeed,  upon  this  principleand  thatof  primogeni- 
turfi,  depends  the  stability  of  the  peerage.  In  the  -United 
States,  land  has  a  less  sacred  character  than  in  les*  free 
governments,  and  has  ever  been  considered  an  article  of 
trade ;  and  it  is  the  policy  of  our  laws  to  discourage  every 
thing  (Calculated  to  fetter.or  embarrass,  titles,  or  to  lockup 
estates  in  familiea;  such  as  entailments,  d^c. 

Upon  the  hypothesis  that  this  law  was  repealed,  what 
retoedy  was  left  for  creditori^  against  deceased  debtoisl  They 
were  remediless ;  chancery  could  aflford  none,  and  they  had 
none  at  common  law.  2Saund.  Rep.  7,  note  4.  Cmias 
Dig.  title  1,  sec.  6S.  title.  32,  sec.  12~16. 

Now  sqppose  the  partial  remedies  ofthe  common  law  oxt 
isted  after  die  organixation  of  the  state  goyernnoient;  which 
is  denied,  becaiRe  they  are  incompatible  with  the  judgment 
and  execution  laws  then  in  force,  and  in  express  violation  of 
the  act  of  February  11, 18a57ibr  the  distribution  of  insd- 
taot^  estates;  still  the  simple  contract  creditors  have  no 
remedy,  and  thd  speciahycreditors  are  left  to  scramble  for 
priority;  some  one  <^reditor,  and  often  the  least  worthy,  Ibf 
such  are  apt  .to  be  most  vigilant,  moftopolixes  the  whole. 

Again,  whether  the  legislature  did  inUnd  to  repeal  the 
ael  of  1795  must  be  determined  by  considering  as  uniqp^. 
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all  the  laws  in  pari  materi^p  ^whether  repealod  or  opt.   J3 
Ma$9.  lUp.a^l.    i •Kmie$  Cm.  443«.    6  Bae.  380.,  383. 

Appiying  tb^ae  roles  pC. ^xppBiiioo,  it  is  submiltedihal 
not  only,  ab  iacoDTenienti,  but  from  iiecessity,  in  order  to 
jviTe  effect  to  the  act, of  the  lltb  of  Februafy  18p5y^hich 
provides  for  an  equal  distiibution  tfmong  all  the  creditpis» 
the  Court  wi)l  be  constrained,  to  say  the  act  of  1795  was  not' 
intended  to  be  repealed.-  This  idea  is  also  fortified  by.  the 
act  of  the  15th  of  January  1805,  3  Ohin^LawB,  l§3^ipr.(lie 
^Vappointment  of  guafdians  to  iMuatics'*  and.othe^.  It  pro-^ 
irides  for  the  sale  of  their  real  estate  '^  iii  micA  manner  jot 
execitfars  or  adndfUHratcrs  are  by  Imo  enabkd  to  discharge 
iki  dtbU  cf  deceased  persone." 

The  plaintiff  also  relies  upon  the  general  understanding  of 
the  profession,  that  this  law  was  not  repealed.  6  Cramchj 
SS.    1  DoB.  131,.  11. 13. 

'What  was  the  effect  oY  the  saTidg  clause. in  the  repealiog 
law;  and  whether  the  r,epeal  of  the  law  could  operate  on  m 
administration  pending  9 

1.  Upon,  general 'principles^  if  the  law  werq  repealed,  4t 
waa  prospectively^  and  coiiki  not  AiSkct  the  duties  of.  theae 
administratorsi  nor  their  rights,  nor  the  rights  of  cceditoifv 
The  mwm  is»  noeb  oomstitutip^futwris  formq/ta  debet  iah 
ponere,  novi  prjt^erUie:  Ludlow  died-  on  the  2ipt  of  June 
1904,  and  ad«iipistraii6n  was  granted  on  .  bia  estate  on  the 
ad'  of  Pebruary  iollpwing.  The  /adininistratom  bail  disr 
bursed  all  the 'pei}KMatat  effects  in  their.banidi,  aq4had.filf4 
a  petition. to  sell  the  real : estate,  upon  WhicA^  '^  liauled 
order  had  been  graiited;  which  proceedings  wiere  pending 
mfierij  before  and  at  the  time  al]  the  repealing  statutes  befora 
named  tool^  effect. 

By  the  lawa  in  force  when  this  adoiinistralion  was  cooir 
menced,  the  real  estate*  of  intestates  weie  assets,,  sub 
modoy  in  the.  han<|s  of. the  administrators)  and.  by  the.aiet 
directing  the  distribution  of  insolvents'  estates,  the  creditors 
we;[e  prdbibited.fsom  prPi^uting  their  claims  to  judgment; 
bgr  these  laws,  the  rights  Pf  theadministrators,  creditois,  dis- 
(ributors,  and  heirs  in  said  estate  were  to  be  ascertained  and 
finally  settled ;  and  by  these  laws  the  administrators  had 
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made  a  partial  settlement.  The  rights  of  the  creditor*  to 
look  to  the  real  estate  (rights  paramount  to  the  heirs)  as 
assets,  had  attached;  had  been  recognized  bj  the  court;  and 
the  administrators  bad  instituted  the  only  suit  known  to  the 
law  to  enforce  theni ;  the  suit  was  ex  parte,  it  is  true,  so  are 
admiralty,  bankrupt  and  insolvent  proceedings  from  neces- 
sity ;  they  all  act  under  the  supervision  and  direction  of  the 
courf,  at  all  times  liable  to  be  called  to  acpount  or  Subject 
to  be  removed  for  omisition  or  neglect  of  duty.  The  admin- 
istrator brings  no  adversary,  into  court,  but  must  meet  aU 
who  choose  tQ  come ;  his  proceedings  are  in  rem^  arid  must 
be  considered  as  entire  and  pending,  until  finished  upon  the 
-basis  they  were  begun.  He  had  undertaken  a  trust  and 
had  entered"  into  a  contract  and  had  given  security  for  its 
faithful  execution.  By  this  contract,  in  reference  to  the  laws 
in  force  at  the  time  of  its  date,  the  duties  of  the  administra* 
tor  were  fixed  and  the  rights  of  the  creditors  and  heirs  were 
to  be  ascertained.    2  Serg.  ^  Rawle,  8.    2  Binn.  299. 

If  this  be  not  true,  it  would  be  easy  to  point  out  the  confu- 
sion and  injustice  of  a  contrary  doctrine.  Some  creditors 
have  been  paid,  others  have  received  part  and  others  nothing. 
And  the  administrator  may  have  paid  debts  out  of  his  own 
pocket,  as  he  had  a  right  to  do,  looking  to  the  real  estate  to 
he  reimbursed,  &c. 

To  show  that  the  repeal  of  the  law,  even  without  a  saving 
clause,  could  not  affect  an  administration  commenced  and 
pending,  the  following  authorities  were  cited.  Dash  vs.  Van 
Kleek,  7  Johns.  R.  485.  3  DaU.  397.  20  Johns.  R.  212. 
17  Johns.  R.  203.  3  Johns.  Ca.  75.  16  Johns.  R.  252 
7  Johns.  R.  309.  1  Kent's  Comm.  419.  Vide  also  ordi- 
nances of  congress  of  1787,  articl^-2,  made  perpetual  by 
the  act  of  1802,  sectioa5. 

2.  The  repealing  law  however  contains  this  jsaving  clause, 
*'  this  act  shall  not  be  construed  to  affect  in  any  manner  anv 
suit  or  prosecution  pending  and  undetermined;  but  the 
same  shall  be  carried  on  to  final  judgment,  and  execution, 
agreeably  to  the  prpvisions  of  any  of  said  laws  under  which 
they  are  commenced,  and  the  practice  of  the  courts." 
It  is  stfked,  what  was.  the  <)bject  of  .this  saving  clause,  or 
Vol.  II.— 3  O 
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imther  what  rigkU  sqd  tUentis  wn  it  intended  to  protect 
finoa  the  f^ntion  of  repemling  power.  The  rif  JU«  and  in- 
ierai9  which  the  saving  clanee  was  to  protect  were  all  those 
iraHoos  rights  and  interests  opon  which  the  laws  repealed 
had  acted  or  began  to  act  in  a  conrseof  jodicial  proceeding; 
it  is  to  affect  not  in  any  manner  any  sait  or  prosecotion 
pending  and  undetermined,  commenced  under  existing  laws, 
or  sancti<Mied  by  the  practice  of  the  courts. 

Proaecotioo  is  a  word  still  more  comprehensiYe  than  snit, 
and  which  cannot  be  sobjected  to  technical  restrunts.  It  is 
not  a  technical  term,  thoogfa  sometimes  Tulgariy  used  to  rig- 
hify  criminal  proceedings.    S  noauis'a  Cofa,.  348. 

In  addition,  to  show  the  sense  in  which  the  words  Mtfo, 
^eUoiu  and  prosemfiont  have  been  osed  by  the  legislature 
of  Ohio,  the  Conrt  will  lodcM  Lamd  Lamifj  S23.  1  (Mo 
X4nos,8, 11.  2  OUoXmos,  67.  SOJUoi:MDt,257,384,285, 
394.  From  these  it  appears,  that  these  words  have  been  used 
to  embrace  all  manner  of  jadicial  proceeding  wihen  trans- 
ferring jorisdiction,  upon  passing  from  a  territory  to  a  state ; 
in  the  organiration  of  new  coonlies  and  new  courts. 

It  has  been  said  that  this  petition  of  the  administrators 
for  the  sale  of  the  land,  &c.  was  pending,  and  that  a  quali- 
fied order  had  been  granted  in  1804,  and  that  the  order  of 
1805  was 'supplementary.  Now  it  is  asked,  whether  tliis 
proceeding  did  not  inTolve  rights  and  interests  as  sacred, 
fiilling  as  completely  within  the  mischiefr  intended  to  be 
guarded  against  by  the  saving  clause,  as  any  adversary  pro- 
ceeding which  can  be  imagined.  In  ^  Starg,  ^  Jimole,  8, 
the  court  decides,  that  all  the  orders  of  sale  are  parts  of  the 
same  proceeding,  they  rest  upon  th^  same  foundation,  and 
refer  themseWes  back  to  the  filing  of  the  petition.  It  is 
therefore  considered,  that  if  the  act  of  1796  were  repealed, 
it  did  not  affect  the  administration. 

It  has  been  shown  that  the  common  pleas  was  a  court  of 
original  and  almost  unlimited  jurisdiction,  and  that  the  prin- 
ciple that  lands  should  be  assets  in  the  hands  of  administra- 
tors for  the  payment  of  debts,  a  principle  unknown  to  the 
common  law,  bad  been  early  introduced  into  the  colonies^ 
and  perpetuated  after  the  rcTolution  by  nearly  all  the  states. 
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and  particularly  by  PeDnsylvania,  the  powerfol  neighbour  of 
Ohio ;  from  whom  were  borrowed  not  only  most  of  the  princi* 
pies  of  heir  organic  law  but  nearly,  all  tier  first  statates.  Now 
if  the  point  of  juri^iction  is  established,  it  is  claimed  that 
the  order  of  1805,  which  aathorised  the  sale  of  the  lot  in 
question,  is  valid  until  reversed ;  it  is  resjudicataj  and  canbot 
be  impeached  collaterally.  It  is  not  like  the  order  of  a 
judge  of  probate  or  any  other  judiciali  whose  powers  are 
specified  and  limited.  The  principle  which  this  argument 
maintains  pervades  all  the  cases.  **  What  judges  of  ther  mat- 
ter have  adjudged,  is.  tiot  traversable;"*  1  Salk.  S96.  A  toony 
trary  principle  applies  only  to  courtcr  of  spMial  limited  juria- 
diction. 

It  was  hoped  that  as.  the  defendant  in  error  had  elected 
.the  federal  judiciary  to'  decide'  upon  his  rights,  he  would 
have  been  content  to  abide  by  its  tin&icws«d  decision;  add 
that  if  those  whom  he  has  driven  to  battle  were  to  fall,  they 
would,  at  least,  have  the  consolation  which  in  lega)  warfiwe 
always  arises  from  an  unshaken  confidence  in  the  learning 
and  integrity  of  the  arbiter.  It  is  known  that  it  is  the  law 
of  this  forum,,  that  in  cases  depending  upon  the  laws^f.a 
state,  this  Court  will  adhere^  to  the  construction  given  by  the 
superior  court  of  the  state,  upon  the  universally  recognized 
principle,  that  the  judicial  department  of  every  government 
is  not  only  competent  to,  but  is  the  fit  organ  to  expound 
its  laws.  But  this  rule,  from  the  peculiar  form  of  our  go- 
vernment$,  is  subject  to  these  limitations,  kiamely,  that  if 
the  exposition  of  the  local  laws  by  the  local  judiciary  con- 
-flict  with  the  constitution^the  laws,  or  treaties  of  the  Ui)ited 
States,  it  is  not  binding  upon  this  Court.  Ta  this  rule, 
which  is  certainly  correct,  we  yield  unqualified  approbation; 
but  deny  Its  application.  What  is  the  reason  upon  which 
it  is  founded?  Why  does  this  Court,  possessing  so  many 
superior  advantages,  yield  an  entire  submission  to  state  ad- 
judication? It  is  not  from  courtesy :  but  because  natural 
justice  requires  it,  since  the  local  adjudication  har  become 
a  rule  of  property  which  regulates  and  settles  the  rights  of 
fneum  and  tuum,  a  permanent  land  mark  which  it  would  be 
roischievbus  to  remove.    Vide  5  CrancK  184.    10  rVheatan, 
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l»g.    7  ffheaton,  114*    5  Jo&m«  ttq^.  290.    9  /oftiM.  iZip. 
434.    6  Jo&M.  JR€p.  387. 

Even  if  the  statote  of  1795  were  repealed  alid  had  i|o 
flawing  clauge,  while  the  act  requiring  an  equal  distribution 
of  insoWentfl'  estates  continued  in  fbrcei  the  court,  had  juris- 
diction of  th^  subject  matter  and  could  grant  the  order. 
And  the  order  once  gri[nted  could  not  be  invalidated  by 
showing,  sonie  twenty  years  afterwards,  that  the  court  wred 
in  point  of  iact,  that  the  estate  was  solvents  far  whether 
Ludlow's  estate  was  solvent  or  insolvent  does  not  appear. 

This  case  having  been  continued  undei^  advisement  since 
Uie  last  term„'We  are  now  met  with  a  deciaion  of  the  supreme, 
^onrtof  Ohioj  which  it  4s  said  decides  the  merits  of  this 
iMMitroversy  and  concludes  this  Court.  What  influence  this 
ought  to  have  upon  the  judgment  Df  this  Court  as  to  the  law 
of  the  case,  will  now  be  considered. 

The  decision  in  Ohio  acts  retrospectivelyapd  annuls  past 
transac^tions,  and  not  prospectively  to  regulate,  the  futture 
acquisition  .of  property.  It  is  the  decision  of  the  common 
pleas  which  settled  the  law,  if  competent  to  decide  upon  the 
subject  onatter,  which  is  binding  upon  ttiis  Court  until  it  is 
reversed.  The  questions  involved  in  this  case,  can  only  be 
decided  by  the.  principles.of  the  common  law;  even  the  ques- 
tion whether  a  Statute  is  repeal^  or  not,  can  only  be  deter- 
mined by  the  rules  of  conatruction  which,  it  prescribes.  If. 
the  supreme  court  haid  decided  against  the  jurisdiction  of 
the  common  pleas  to  grant  the  orders,  perhaps  it  would  have 
been  conclusive  upon  this  Court;  but  it  erufitains  the  jurisdic- 
tion. The  order  of  1805  is  claimed  to  be  an  order  of  May 
term  before  the  law  was  repealed,  entered,  ntitic  pro  ttcnc,  at 
August  term ;  and  if  not  valid  as  an  order  o.f  May,  it  is'  good 
as  a  supplemental  order  of  August,  and  relates  back  to  the 
petition ;  but  the  supreme  court  has  decided,  collaterally,  that 
it -was  an  aot  coram  non  j^dice.  All  these  are  questions 
which  depend  upon  general  principles,  and  not  upon  the 
eipo^ition  of  local  laws,  and  we  think  we  have  a  right  to  ask 
the  unbiassed  decision  of  this  Court  upon  them. 

This  Court  will  never  follow  the  law  as  decided  by  the 
local  tribunals,  unless'  it  be  settled  by  a  series  of  decisions, 
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and  18  acquiesced  in  by  tjtie  profession*  6iit  it  is  m  this' 
case  asked  to  yield  implicit  obedience  to  an  isolated  casCi; 
in.  the  decision  of  which  the  court  was  diyided;  a  decision 
too,  as  it  is  solemnly  believed^.fraught  with  the  most  perni- 
cious and  tuinous  consequences;  and  whichi  unless  Um| 
learning  and  justice  of  the  profession  ari^  greatly  mistaken, 
will  never  meet  its  approbation. 

The  counsel  for.the  plaintiff  then  proceeded  to  discuss 
the  question  of  the  constitutionality  of  the  occupying  clann* 
ant  law.  The  arguments  upon,  this  point  ibr  the  plaintiff 
and  the  defendant,  are  stated  in  the  opinion  of  the  Court. 

.  Mr  Gamurd,  for  the  defendants,  a:fter  stating  the  case,  the 
laws  of  the  territory  of  Ohio,  and  the  acts  of  the  legislatiire 
of  that  stat^,  which  had  been  referred  to  by  the  cotonsel  fiw 
the  plaintiff  in  error,  proceeded  to  say : 

In  construing  the  act  of  1803  it  should  be  borne  in  mind, 
that  the  court  qf  common  pleas,  created  bf  it,  is  a  limited 

*  and  circumscribed  tribunal  iq  its  jurisdiction^  and  that  upon 
the  law  of  1 803 .  it  depends  entirely  /or  its  existence.  If  jl 
is  a  court  of  limited  and  not  general  jurisdiction,  the  distinc* 
tioB  between  them  is  at  once  destroyed,  if  the  exercise  of 
general  powers  shall  be  deeine^  consistent  with^its  limited 
character. 

The  distinction  between  courts  of  limited  and  general  ju- 
risdiction should  not  be  abolished.  Obligatory  effect  should 
n6t  alike  be  giyen  to  actir  of  a  court  of  limited  jurisdiction, 
when  they  are  done  within  their  real,  or  by  asstl^ied  powers. 
If  a  court  of  limited  and  circumscribed  jurisdictioa  can  le- 
gitimately exercise  general  powers^  no. good,  reason  can  be 
giyen  why.  the  court  of  common  pleas  should  not  be  sustain- 
ed in  assudsing  the  peculiar  powers  and  jurisdiction  of  this 
Court  If  an  assumed  power  is.  valid  for  one  purpose  and 
for  one  occasion,  it  is  valid  for  all  %nd  ievery  purpose.  There, 
is  no  rule  ofconstruction,by  which  the  limited  and  circum* 

.  scribed  jurisdiction  of  the  cburt  of  common  pleas,  can  be 
made  so  broad  and  reaching  in  its  character,  as  to. embrace 
the.prders  of  1804  and  1805.'  The  rule  of  construction  ap- 


510  supreme:  court. 

[Btnk  of  Hamilton  fit.  Dui(9igr*i  Immo.] 
plicable  to  (his  case  is  well  settled,  and  has  never  been  de- 
viated from:  it  is,  that  the  organic  law- of  the  court  is  the 
xharter  of  its  powers,  and  ±u,i  it  has  no  powers  beyond  that 
i^aHer,  except  such  as  are  necessarily  incident  to  it,  to  carry 
into  .effect  its  orders,  judgments,  and  decrees.  Such  was 
the  rule  of  construction  under  which  the  .court  of  probate 
ilnd  orphans^  court  acted,  who  possessed -r&d  same  power 
with  the  court  of  common  pleas^  xxndet  their  respective  or- 
ganic laws.  The  power  to  Ord^r  the  sale  of  an  intestate's 
i^all  estate,  by  his  administrators,  was  exercised  by  the  or- 
phans' court  only  in  virtue  of  the  act  of  1795.  That  act 
does  not  extend  to  the  tourt  of  common  pleas,  but  is  con- 
fined in  its  terms.  The  law  of  1803  does  not  extend  that 
power  to  them  by  any  express  grants  nor  can  it  be  implied 
by  any  reasonable  interpretation  of  that  act.  The  power 
therefore  did  not  exist,  and  the  orders  are  consequently  *'  ay- 
ram  MOfi/tMiioe.*' 

Should  the  jurisdiction  of  the  court  of  common  pleas  be 
austained,  it  will  then  be  contended  that  the  act  of  1795 
was  repeftied  prior  to  the  granting  of  either  of  the  orders  in 
evidence. 

I.  The  act  of  1795  waa  repealed  by  the  act  of  the  18th 
of  E^brua^y  1804,  which  took  effect  the  Ist  day  of  May  1804, 
entitled  fth^act  **  defining  the  duties  of^executors  and  admin- 
istrators on  wills  and  intestates'  estates."  This  act  strictly 
confines  the.  duties  akid  powers  of  executors  apd  adminis- 
trators to  the  personal  estate  of  the  decea8ed,-^it  directs 
how  letters  of  administration  shall  be  granted, — what  powers 
they  shall  confer ,-^how  administrators  shall  proceed, — how 
thef  shall  be  called  to  account;-«-and  it  repeals  f*  all  laws 
and  parts  of.  laws  coAtrary  to  the  provisions  of  this  act." 
The  intention  of  this  law  was  to  point  out  and  define  the 
whole  duties  and  power  to  be  exercised  by  executors  and 
administrators  in  future^  and  it  restricts  them  to  the  person- 
4itties  of  the  deceased;  a  power  to  sellthereal  estate  does 
0Ot  seem  to  be  contemplated  by  this  statute  in  any  of  its 
provisions,  either  by  a  direct  grant  or  by  reference  to  former 
and  existing  laws,  givtag  snch  power;  but  it  repeals  all  laws 
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und  parts  of  laws  cootnify  to  the  provisions  of  this  law.  A 
power  in  the  administrator  to  sell  the  land  and  pass  the  title 
of  an  intestate's  real  estate  is  certainly  inconsistent  with  and 
contrary  to  the  provisions  of  a  law^  that  undertakes- to  pre- 
scribe ih^  whole  duties  aipd  powers  of  executors  and  od^tti- 
MtntforsjBOd  limits  their  management  to  the  personal  estate. 
And' whilst  this  spirit  continued  to  direct  the  minds  of  the 
first  legislatures  of  the  state,  it  is  a  reasonable  and  legitimate 
presumption  to  say  that  whenever  they  undertobk  to  legislate 
upon  any  particular  subject^  they  made  all  regulations  and 
provisions  required  by  the  exigenees  of  the  counjtry.  That 
they  intended  .by  this  act  to  define  the  whole  duties  and 
powers  of  executors  ittd  administrators,  and  limit  them  to 
tHose.  prescribed  by  this  statute  itself,  which  repeals  all  laws 
and  parts  of  laws  contrary  to  its  provisionsr 

2.  It  was  repealed  hy  the  act  of  1805,  entitled  ^^  an  act 
defining  the  duties  of  executors  and  administrators  on  wills 
and  intestates'  estates,  and  providing  for  the  appointment  of 
guardians."  This  act  was  passed  in  connexioa  with  two 
other  laws  relative  to  the  same  matter, — one  directing;  the 
manner  Of  executing,  proving  and  recording  wills  and  codi^ 
oils;  and  the  other  directing  the  distribution  of  insolvents' 
estates.  All  of  these  laws  restrict  the  duties  of  executors 
and  administrators,  and  the  powers  of  the  courts  4o  thd  per- 
sonalties of  the  deceased;  and  each  of  them  contains  a  rer 
pealing  clause,  and  the  first,  all  laws  upon  the  same  subject. 
If  the  law  of  1.795  was  then  in  force  it  was  certainly  repealed; 
as  it  was  upon  the  same  subject  with  this  act.^  By  a  refer- 
ence to  the  statute  book  of  this  year  it  will  be  seen  that  the 
legislature  of  1804-5  took  upon  themselves  in  an  especial 
manner  the  character  and  duties  of  revisers  oCthp  laws  then 
in  force ;  and  they  adopted  a  system  which  underwent  litlle 
or  no  change  till  1808.  They  passed  a  geujpral  repealing 
law  which  will  be  noticed  hereafter^  They  passed  a  general 
taw  regulating  judgments  and  executions,  incorporating  in 
it  provision^  entirely  new,  and  repealed  aU  other  laws  upon 
that  subject.  That  the  ihree  laws  above  mentioned  were 
treated  and  considered  as  the  only  laws  in  force  from  their 
passage  till  1808,  is  evidenced  by  the  fact  that  the  law  of 
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Ibe  18th  of  February  1808,  which  incorporated  the  provisions 
of  these  three  laws  into  one,  repeals  these  laws  by  a  special 
reference  to  them  as  the  only  laws  then  in  force  upon  the 
subject.    Land  Lawsj  459. 

3.  The  act  of  1795  was  repealed  by  the  act  of  the  32d  of 
February  1805,  entitled  "  an  act  repealing  certain  laws.'' 
Land  Laubs^  473.  The  first  section  repeals  all  the  laws 
adopted  by  the  governor  and  judges  prior  to  the  1st  of  Sep- 
tember 1799.  The  act  for  the  settlement  of  intestates' 
estates,  having  been  adopted  prior  to  thc^t  period,  was  cer- 
tainly repealed  by  this  act;  and  all  proceedings  by  adminis- 
trators subsequent  to  the  1st  of  June  1805,  which  assumed 
the  act  of- 1795  as  their  basis,  were  null  and  void,  unless 
they  were  such  as  came  within  the  meaning  of  the  saving 
clause  of  the  second  section. 

The  second  section  provides,  **  that  nothing  in  this  act 
contained,  shall  be  so  construed,  as  to  afiect  in  any  manner, 
any  suit  ot  prosecuiian  now  depending  and  undetermined; 
but  the  same  shall  be  parried  on  to  final  judgment  and  eope- 
ctition,  agreeably  to  the  provisions  of  any  of  said  laws  under 
which  the  9uit  or  prosecution  may  have  been  commenced, 
and  the  practice  of  the  courts."  It  was  contended  by  the 
defendant's  counsel,  that  the  clause  not  only  saved  the  iiti- 
executed  power  derived  undqr  the  order  of  1804,  bjut  that  it 
soDsd  a  power  in*the  court  of  comipon  plea9  to  go  on  and 
make  additional  and  supplemental  orders  ad  iii/intfUm,  by 
relation  to  the  first.  To  support  these  propositions^  it  was 
maintained  that  such  was  the  intention .  of  the  statute  by  a 
air  consthiction  of  the  terms  used; — and  secondly,  that  the 
egislature  had  not  the  constitutional  power,  under  the  cii^ 
.uitistances  of  the  case,  either  to. annul  the  order  of  May 
1804,  although  no  rights  had' been  acquired  by  a  sale  under 
it,  or  to  repeal.the  act  of  1795  so  as  to  prevent  the  court 
firom  making  n^w  and  additional  orders. 

In  determining  the  correctness  of  the  first  positions,  as  to 
the  meaning  of  the  saving  clause;  we  must  look  to  the  lan- 
guage of  the  statute.  The  repeal  is  dot  to  afiect  in  anf 
manner  any  <<  suit  or  prosecution.^  The  definition  is  thus 
ffiven  of  tlie  term  suit—"  the  lawful  demand  of  one's  right," 
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or,  in  the  words  of  iostioian,  ''jm  j9*0MgK£fHli  injudieio  quo 
aKcui  (feftefur."  3  BladUiimt^s  Commentariei,  1 16.  If  a 
**  suit"  floeaas  the  lawful  demand  of  one's  right)  there  neces* 
sarilj  must  be  some  one  to  make  the  demand,  apd  som^  one 
of  wbom.lhe  demand  is  made,  through  the  medium  of  a 
court,  and  these  parties  receive  the  nam^s  of  plaintiff  and 
defebdant.  The  one  complains  of  thp  violation  of  his  rights, 
eitlier  gtowtog  out  oCcontract  or  torts  committed ;  the  other, 
defending  himself  against  the  injury  complained  ,of,  either 
denies  the  contract  or  tort,  or  shows  that  Ihe  one  hai  oeen 
aaiisfied,  or  the  othe(  jii^stified.    S^e  also,  6  Wheat.  407.  6. 

The  term  |in»eciiMofi,  both  technically  and  in  common 
parlance,  when  applied  to  the;  proceedings  ot  a.  court,  re^ateB 
exclusively  to  criminals,  or  (o  suits  upon  penal  statutes.  If 
%mdrder  is  committed,  the  perpetrator  is  prosecuted  by  the 
^tate.  So  with  petirjury,rape, arson,  and  the  various  degrees 
of  felony — ^the  state  is  plaintiff,  complaining  of  wrongs  and. 
violations  of  her  statutes.  There^are  also^  various  statutes 
attaching  penalties  in  money  for  the  performance  or  non- 
performance of  certain  actir-whenthe.one  is  done  or  the 
other  neglected,  proSecuiione  are  commenced  in  the  name 
of  the  state  for  the  amount  ot  the  penalty. 

But  the  terms  <'  suit  and  prosecution"  Are  fuHy  explained 
(if  tl)ey  needed  any  explanation)  by  the  subsequent  part  of 
the  saving  clause.  It  provides  that  the  **  suit  or  prosecution" 
depending  and  undetermined,  iriiall  be  carried  on  to*  finiil 
"  judgment  and  execution."  It  is  wholly  immaterial  whether 
the  term  **  suit  or  prosecution*"  is  atte.'npt^d  to  be  applied  to 
the  order  of  1804,  or  the  subsequent*  petition  and  order  of 
August  term  1805.  -If  it  is  said  Ihat  tjbe  unexecuted  order 
of  1804,  is  saved,  by  the.(erm  '^  suit  or  prosecution j"  it  may 
be  ^ked,  w^  is  the  plaintiff  in  the  order?  To  what  tri- 
bunal was  the  appeal  made?  And  against  whom  was  the 
complaint  made?  What  judgment  was  the  order^to  be 
>*  carried  on  to?"  Against  whom  and  for  whose  benefit  was 
the  judgment  to  be  entered?  These  queries  unquestionably 
show  fhat  the  terms  ^*  suit  or  prosecution". canno.t  be  applied 
to  the  order  of  1804^  or  to  the  subsequent  petition  and  6rde& 
of  180$.  But  the  ^  suit  or  prosecution"  is  to  be  cartied  on 
Vol.  II.^^  P 
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not  only  to  ^^-finaljudgfnetUj^^  bat  also  to  <<  executianJ*^  The 
term  **  execirfton"  is  certainly  used  here  in  the  technical 
sense  of' the  word,  as  applied  to  the  final  process  of  nie* 
court,  in  the  bands  of  its  executive  pfficer,  to  carry  into 
effect  its  orders,  judgment;  and  decrees.  An  execution  is 
defined  to  be  the  ''  putting  the  sentence  of  the  law  in  force. 
This  is  performed  in  different  manners^  according  totbena* 
ture  of  the  action  upon  which  ii  is  founded,  and  of  the  judg- 
ment which  is  had  or  recovered."  3  Blackatonej  412,  title 
JSxecii/iofi,  chap.  26.  . 

Neither  the  order  of  1804,  or  the  subsequent  petition  and 
order  of  August  1805,  can,  by  any  reasonable  interpretation 
of  language,  be-  construed  into  a  '^  suit  or  prosecution :'' — 
neither  was  "  pending  and  undetermined"  at  the  time  the 
repealing  law  took  effect; — neither  of  them  was  a  proceed- 
ing of  a  character  upon  which  a  judgment  could  be  entered 
or  an  execution  issued;  they  are,  therefore,  clearly  without 
the  saving  clause  of  the  general  repealing  law  of  1805. 

But  to  this  it  is  replied,  that  the  legislature  had  not  the 
constitutional  power  to  repeal  the  law  of  1795,  so  as  to  i^iOEect 
either  the  otdet  of  1804,  or  the  subsequent  order  of  1805. 
It  is  said  that  by  the  laws  in  force  at  the  "  death  of  Ludlow, 
and  when  administration  was  granted,  the  real  estate  of  an 
intestate  was  assets  in  the  hands  of  his  administrators;  and 
that  by  these  laws  the  righta  of  the  administrators,  creditors, 
distributees  and  heirs  in  the  estate  should  be  ascertained 
and  settled.  Tha^the  rights  of  the  creditors  to  look  to  the 
real  estate  in  the  hands  of  the  administraJtors  as  assets,  had 
attached^^thnX  their  righta  had  been  recognised  by  the 
ioourt,  and  the  administrators  had  instituted  the.  only  suit 
known  to  the  law  to  enforce  them." 

If  these  orders  and  proceedings  were  withdrawn  from  the 
scope  of  constitutional  legislation,  and  the  law  of  17d5  ren- 
dered perpetual,  it  was  in  virtue  of  the  constitution  and  the 
ordinance  of  congress. 

What  are. the  facts  relative  to^^prder  of  1804.  and  what 
rights  had  been  acquired  under  it  at  the  date  of  the  repeal 
of  the  act  of  1795,  that  were  shielided  bfLthe  constitution 
and  ordinance?    It  is  in  evidence,  that  at  thci  May  term 
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1804|  of  the  court  of  comihon  pleas,  the  adniinistratora  of 
Ludlovr  applied  for  and  obtaihed  ah  order  to  sell  apportion 
of  the  estate  of  said  Ludlow.  No  sale,  however,  was  made 
of  any  portion  of  his  real  estate  till  August  and  September 
1805,  in  the  coutitjr  of  Hamilton.  None  had  e?er  been 
offered  under  that  order  at  public  sale;  no  purchase  had 
been  made,  no  contract  had  been  'Ctitered  into,  that  was 
within  the  pow^r  conferred  by  the  order.  The  order  re- 
mained a  naked  authority  or  power  to  sell;  it  was  unexe-' 
cuted  either  in  whole  or  in  part ;  it  was  dependent  upon  the- 
statnte  for  its  validity,  and  when  that  was  repealed,  the 
order  fell  with  it.  The  rights  of  the  creditors  were  in'  no 
better  or  worse  condition  by  the  repeal  of  the  law ; .  they  re- 
mained as  they  did  at  the  death  of  Ludlow,  susceptible  of 
having  the  lands  charged  with  thepti  in  case  of  a  deficiency 
of  the  personal  estate.  If  in  fact  the  court  of  common 
pleas  had  jarisdiction  under  the  act  of  1795,  und  it  was  in 
force  at  the  date  of  the  order  of  1804,  and  in.  virtue  of  that 
order  the  administrators  had  proceeded  to  sell  at  public  sale- 
the  real  estate  of  Ludlow,*  prior  to  the  repeal,  but  jiad  not 
finally  executed  the  title  papers^  it  would  be  a  fair  and  le- 
gitimate construction  of  the  repealing  law,  to  say  that  the 
rights  of  the  purchasers  thus  acquired,. would  be  saved  by 
the  reservation  of  the  repealing  law,  and  the  administrators 
would,  under  those  circumstaqces,  have  been  authorized 
to  proceed  and  complete*  the  title  to  the  purchasers. 

The  order  of  1804,  and  the  rights  of  tike  creditors  under 
it,  were,  at  the  time  of  the  repeal,  as  legitimate  subjects  of 
legislation,  as  the  execution  laws  of  the  state  aire,*  which 
have  undergone  various  changes  and  modifications  without, 
reference  to  the  contracts  of  individuals.  Cited  M'Cprmac 
V9.  Alexander,  2  Okie  Rep.  76. 

What  were,  in  fact,  the  rights  of  the  creditors  of  Ludlow 
at  his  death  ?  They  consisted  of  dehls  due  from  him  as 
evidenced  by  open  account,  or  by  bonds  or  notes  of  hand. 
Now  these  are  the  rights  which,  it  is  said^  were  so  incorpo- 
rated with,  Bnd  mixed  up  with  the  laws  existing  ^t  'his 
deaths  that  the  repeal  of  those  laws  impaired  the  obligation 
of  his  coniraete. 
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These  rights,  in  iheit  amount  mA  th^ir  €har€uA€ri  were  as- 
certained add  fixed  by  the  canirads  of  the  parties.  The 
right  to  dmcnd^  and  the  obligation  to  pay,  are  the  conse- 
quences of  contract  The  re^peal  of  the  act  of  1795  neither 
take»  away  the  right  to  demand^  nor  dindniriies  nor  diS'^ 
charges  the  obligation  to  pay.  The  amount  and- qualitff^  of 
the  rights  of  his  creditor^  were  left  by  the  repealing  law 
exactly  as  they  were  fixed  by  the  parties ;  *and  the  obligation 
to.  pay,  and  the  liabUity  otkia  estate  to  answer  the  demiand 
of  hie  creditors^  are  as  valid  and  perfect  as  they  were  prior 
to  the  repeal.  The  law  does,  n^t  assume  ihat  the  debts  due 
shall,  from  its  passage,  be  considered  paid,  and  the  estate 
discharged; — it  does  not  purport  to  absolve  the  estate  frjom 
the  contracts  of  Ludlow,  in.  any  other  manner  than  by  the 
payment  of  the.  uttermost  farthing,  .ilf  it  lessened  the  rights 
of  ^he  creditor,  and  impaired  the  obligation  of  the  debtpr, 
it  would  not  only  fill  .the  spirit;  but  the  letter  of  the  inhibit- 
ing clause* 

Whjatever  power  the  order  may  have  conferred  on  the 
administrator^, ,  or  whatever  rights  the  creditors  may  have 
had,. to  have  their  debts  collected  througtt  that  particular 
mode  of  enforcing  thejr  collection^  they  were  all  alike^  de- 
rived through,  and  dependent  upon,  the  legislation  of  the 
country } — and  it  is  held  to  be  consistent  with  so^nd  prinqi- 
ples  and  the  dedisions  of  this  Court  to  say,  that^so  Ipng^as  the 
order  remained  unexecuted,  neither  purchaser  nor  creditor 
had  9Vich]veste4  rif^s  under  tf,  as  were  drawn  out  pf  the 
Mope  of  legitimate  legislation.  If  the  order  itself,  or  the 
Boppoaed -vested  rights.bf  the  creditors  to  have  that  order 
executed,  were  the  result  of  the  contracts  of  the  parties, 
and  not  the  ^ect  of  the  operations  of  a  law,  wjiicb  in  no 
manner  entered  into  or  became  a  part  of  their  contracts, 
they  might  with  some  propriety  be  sisid  to  be  embraced 
within  the  constitution. 

All  the  arguments  of  the  defendant's  counsel,  whatever 
form  they  may  have  assumed,  hr.ve'  been  refuted  by  the  very 
learned  and  unanswerable  opinion  of  the  chief  justice  of  the 
tJnited  States  in  the  case  of  Ogden  vs.  SaOifders,  12  Whea- 
ton's  Reports,  332  to  357.     He  seems  to  have  established 
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iocoDtrovertibly' tfa^'coiiv^rBQ.  of  the  propositiod,  contended 
ior  by  the  defendants  in  tbircase.  He  has  shown  that  the 
right  to  contract  is  not  conferred  by  society,  bat  is  a  natural 
original  right,  brought  by  each  individual  into  society;  and 
that  the  obligation  of  contracts  is  not  the  result  of  positive 
law,  but  is  intrinHCj  and  is  conferred  by  the  act  of  the  par* 
ties.  The  right  to  coerce  the  performance  of  a  contract, 
although  as  tnuch  a  natural  right  as  the  right  to  contract; 
yet  it  is  surretidered  by  every  individual  when  he  comes  into 
a  government  of  laws^  and  this  surrender  imposes  the  duty 
on.the.gbvernnient  to  furnish  adequate  remediee.  The. de- 
fendant's counsel  assume  that  the  right  io  regidate  the  re- 
inedy,  and  to  modify  the  obUgatio3^  of  a  contract,^are  the 
same-^that  ttie  obttgtitibii  and  th^  remedy  9xe  identical — 
that  they  are  synonymouifr—^t wo  words  conveying  the  same 
meaning.  The  answer tto  thi3  shape  of  the  argument,  is; 
plain  and  simple.*  The. obligation  of  a-  contract  is  coeval 
with  the  cbntract  itself^t  originates  with  the  contract,.'and 
exists  with  it  adterior  to  th^'  time  of  performance.  Tl:ie  re^ 
fn^y  operates  upon  a  broken  contract,  and  its  office  is  to 
enforce  »  pre-existing  obligation.  Obligation  and  remedy, 
or  right  and  remedy,  are  therefore  not  identical. — they  ori- 
ginate, at  different  times,  and  are  derived, from  different 
sources— ^the  one  flow»  from  the  act  of  the  parties — the 
Qther  is  furnished  by  the  government. 

The  counsel  themselves  shrink  from  the  conclusions  to 
which  their  doctrines  iqust  inevitably  lead,  and  attempt  to 
show  that  such  would  not.be  theiir  consequences;  but  they 
can  not  be  disguised.  Ifthe  rights  of  the  creditors  of  Lud- 
low to  have  th^ir  debts  collected  under  the  remedial  laws  in 
force  at  the  date  of  their  contracts  or  at  his  death,  were  such 
*  as  were  withdrawn  from  subsequent  legislation,  by  that  clause 
of  tfte  constitution,  inhibiting  '*  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts,"  and  a  sale  could  legally 
be, made  one  day  after  the  repealing  law  took  effect; 'the 
same  principle  con  be  extended  to  all  cases  without  regard 
^0  time(  or  circumstances.  The  act  of  1795  would  be  made 
perpetual  in  the  settlement  of 'an  estate.  The  order  of  1804 
vvould  be  a  springing  use,  cr  power  in  the  administrators. 
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which  they  /E^oald  go  on  to  execute  at  their  pleasure,  regard- 
less of  the  subsequent, alterations  and  modifications  of  the 
laws  regulating  the  passage  of  hi^ds  from  one  to  another. 
The  power  to  modify  the  remedial  law,  necessarily  infcludes 
the  power  to  repeal  it;  and  this  doctrine  equally  excludes 
both. 

Upon  the  subject  of  thi9  repealing  law  of  F*ebruary  22dy 
1805,  another  argument  has  been  pressed  into  the  seryice,  of 
a 'very  singular  character.  However  out  of  place  it  is  con- 
sidered, still  it  has  been  urged  so  often,  so  seriously,  arid 
by  so  niany  different  gentlemen,  4hat  it  ought  not  to  be 
passed  in  silence. 

In  the  session  of  1804  and  1805,  (Vol.  IIL  164,)  the  same 
legislature  that  enacted  the  repealing  law,  alto  enacted  a 
statute  proTiding  for  the  appointment  of  guardians  to  lunatics 
and  others.  This  latter  statute  passed  January  15,  1805, 
and  the  2d  section  contains  a  provision  similar  to  that  of  the 
law,  on  the  same  subject,  of  1792,'  with  a  variation  of  phra- 
seology, using  the  word  ^^are^  instead  of  *<may  or  shall." 
<<  Out  of  the  real  estate^  in  such  manner  as  executors  and 
administrators  art  by  law  enabled  to  discharge  the  debts  of 
deceased  persons,"  &c.  ft  is  urged  that  all  the  acts  of  the 
same  session  should  be  taken  and  considered  together  as 
one  statute.  And  that,  upon  this  construction,  the  clause 
here  qqoted,  is  to  be  considered  as  a  declaration  that  no  re-^ 
p^al.of  the  law  of  1795  was  intended. 

The  answer  already  given,  to  tha  attempt  to  create  pr  set 
up  a  law,  by  indirect  legislation  of  this  nature,  applies  with 
equal  force  here.  But  in  this  place  the  argument  is  de- 
stroyed by  other  considierations.  The  last  enactment  of  the 
same  session- controls  the  first,  if  they  are  in. terms  contra- 
dictory or  inconsistent^  If,  in  Januaf7,'the  law  of  1796  was 
supposed  to  be.  in  force,  aad  if  the-  reference  to  it  may  be 
regarded  as  a  legisla[tive  declaration  of  an  intention  to  cour 
tinue  it ;  the  subsequent  enactment  of  February  expressly 
repealing  it,  must  nevertheless  have  operative  eflbct.  And; 
adopting  the  principle  of  construction  insisted  upon  by  the 
other  rfde,  this  cofisequence  follows :  the  reference  in  the 
act  of  January  to  the  existing  law,  adopts  or  revives  it  for 
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tne  i^cial  purpose  declared ;  but  cannot,  contrary  to  the  ke?  . 
pealing  act,  continue  it  in  force  for  any  other  purpose. 
.  There  remaioi  x>ne  point  more  to  .be  disponed  ,of,  in  rela? 
tion^'to  the  order  of  1805.  It  is  not  denied  that  the  order  of 
Hay  1804  excludes  from  its  operations  thb  )ot  now  in  dis- 
pute^tuid  that  the  defendants  are  thrown  entirely  upon  the., 
order  of  August  term  1805,  to  make  out  their  defence.  As 
aoi  order  of  August  term  1805,  it  is  liable  to  all  the  objecr 
tions  made  to  the  order  of  1804,  with  this  additional  and 
unanswerable  one,  that  it  was  applied  for  and  obtained,  after 
the  repealing  act  took  effect.  It  is  attempted,  however,  to 
obviate  this  objection,  by  showing  that  the  order  was  really 
applied  for  and  granted  at  May  term  1805,  prior  to  the  tak- 
ing effect  of  the  repealing  law;  but  that  it  was,  through  the 
negligence  of  t|ie  clerk,  cot  entered  till  the  subsequent 
term,  "  nunc  pro  tunc.^ 

If  this  order  can  be  sustained  for  any  beneficial  purpose^ 
in  this  controversy,  as  an  ordqr  of  May  term  1805,  it  must 
be  upon  the  principle  that  a  court  of  recorid  is  not  bound  to* 
keep  a  record,  but  that  its  proceedings  are  matteni  which 
can  be  suftained  Wid  preserved  in  the  minds  of  its  officers. 
•In  this  instance,  it  is  an  order  of  May  term,  only  by  the  tes* 
timony  of  one  of  the  judges,  wtip  then  composed  the  court. 

Admit,  for  the  sake  of  argument,  that  the  cdurt  of  ooth* 
mon  pleas  had  the  power  to  make  the  order  at  the  May  ternii 
yet  that  power  had  ceased  before  the  August  term,  by  force 
of  the  repealing  law,  and  it  was  a^  competent  for  them  tor 
grant  a  new  order  ujpon  an  original  application,  as  Tt  was  to 
enter  this  one  **  nunc  pro  iunc,^ 

But  suppose  the  law  of  1795  had  not  been  repealed,  and 
the  jurisdiction  of  the  court  should  be  admitted,  still  it  is 
contended,  that  upon  well  settled  principles,  heretofore  re- 
cognised by  this  Court,  the  order  could  only  be  regarded  as 
the  judicial  act  of  the  court,  from  the  time  it  actually  be- 
came a  matter  of  record ;  and  thcf  fact  that  the  court  attempt- 
ed to  give  it  an  operative  character,  prior  to  its  having  been 
entered  of  record,  by  ordering  it  to  be  entered  *^  nunc  pro 
tunCj^  gives  it  no  additional  validity^  If,  indeed,  the  order 
had  b^en  regularly  applied  for,  ismd  the  records  of  the  court 
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furnished  evidence  of  that  fad^  and  the  order  had  been 
granted,  but  neglected  to  be  entered  by  the  clerk,  and  pre- 
vious to  the  next  term  the  administrators  <had  gone  on  tojsell; 
under  the  belief  that  the  officers  of  the  court  had  done  their 
duty,  and  purchasers, had  paid  their  money  upon  the  faithof 
the  validity,  of  the  proceeding ;  it  is  not  doubted,  that  at  a 
subsequent  term,  it  could  be  entered  and  held  valid. 

Tb$  records  themselves  would  furnish  evidence  of  the 
proceedings  in  part,  and  the  remainder  might  be  substituted : 
— but  its.  validity^  as  the  order  of  a  previous  term,  could 
only  be  supported  upon  the  principle,  that  rights  had  be^n 
acquired  in  good  faith,  under,  a  due  execution  of  the  pow^ei 
intended  to  be  conferred  by  the  order.  It  would  be  to  pro- 
tect and  ipake  good  that  which  had  already,  been  done  in 
good  faith,  and  under  the  supposition  that  the  proceedings 
of  the  court  were  spread  upon  its  records;  but  it  cannot  be 
maide  the  order  of  May  term,  merefy  to  give  colour  to  the 
power  of  the  court,  .and  to  support  proceedings  which  took 
place  subsequent  to-  August  1805. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  cause  was  fully  argued  at  the  last  term  on  the  vali- 
dity of  the  deed  made  by  the  administrators;  and  several 
acts,  which  wer^  supposed  to  illustrate  that  question  to  which 
it  is  unnecessary 'now  to  refers  were  cited  and  relied  on.  As 
it  was  a  question  of  great  interest,,  on  which  many  titles  de- 
pended, which  was  to  be  decided  entirely  by  the  statutes  of 
Ohio ;  and  as  the  Court  was  informed  that  the  verycase  was 
depending  before  the  highest  tribunal'of  the  state,  the  case 
-wa^  held  under  advisement.  The  cause  depending  before 
the  state  court,  which  Was  an  ejectment  for  other  land  sold, 
by  the  same  administrators  under  the  same  orders  of  the  court 
of  common  pleas,  has  been  since  decided,  and  the  Mipremie 
<^ourt  of  the  state  has  determined : 

1.  That  there  was  no  law  in  the  territory  prior  Jto  the  act 
of  1795,  authorizing  administrators  to  sell  the  lands  and 
tenements  of  an  intestate. 
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2.  That  this. law  was  repealed,  and  ceased  to  have  effect 
from  and  after  the  1st  day  of  June  1805, 

3.  That  the  order  of  the  court  of  common  pleas  of  May 
term  1804,  directing  the  administrators  of  Israel  Ludlow  to 
sell  a  part  of  the  real  estate  of  said  Ludlow  for  the  payment 
of  his  debts,  did  not  embrace  the  premises  in  question. 

4.  That  the  parol  testimony  offered  in  evidence  to  prove  * 
an  order  of  sale  at  the  May  term  1805,  was  incompetent. 

5.  That  the  order  of  the  said  court  at  the  August  term 
1805,  was  coram  rumjudice  and  void;  and  that  the  lessors 
of  the  plaintiffs  could  not  be  divested  of  their  title,  in  con- 
sequence of  any  act  done  in  pursuance  of  that  order. 

At  this  term  the  cause  has  b^en  a^fain  argued,  and  the 
counsel  for  the  plaintiffs  in  error  have  made  several  points 
which  they  suppose  to  be  still  open. 

They  contend,  that  the  repeated  declaration  of  this  Court, 
that  it  will  conform  to  the  construction  of  the  statutes  of  a 
state  made  by  its  own  tribunals,  does  not  apply  to  the  decision 
respecting  the  order  made  in  August  1805.  They  insist  that 
the  power  of  the  court  to  make  this  entry  as  of  the  May  term 
preceding,  depends  upon  the  common  law,  not  on  the  statutes 
of  Ohio,  and  that  the  question  is  still  open,  for  discussion. 

Supposing  it  to  be  open,  they  maintain  that  the  omission ; 
to  enter  the  order  in  May,  when  it  was  made,  was  a  clerical 
misprision,  which  the  court  might  correct  in  August,  and 
enter  the  order  a^s  of  May  term.  It  has,  they  contend,  the 
the  same  effect  as  if  it  had  been  actually  entered  in  May ; 
and,  allowing  this,  the  subsequent  repeal  of  the  law  before 
the  sale  was  made,  could  not  affect  the  power  to  sell  which 
was  given  by  the  order,  and  therefore  the  sale  is  valid. 

To  sustain  this  argument,  all  the  propositions  on  which  it 
rests  must  be  true.  The  decision  of  the  state  tribunal  must 
be  of  a  character  which  this  Court  will  consider,  undoubt- 
edly, with  great  respect,  but  not  as  conclusive  authority.  The 
court  of  common  pleas  must  have  had  the  power  in  August, 
after  the  repeal  of  the  law  under  which  the  order  was  made, 
to  enter  it  as»  of  May,  and  the  administrators  must  have  had 
the  power  to  sell  in  virtue  of  the  order,  after  the  law  by  au- 
thority of  which  it  was  made,  had  been  repealed.  If  the 
Vol.  IL— 3Q 
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plaiDtiflfs  in  error  have  failed  in  sustaining  any  one  of  tdese 
propositions,  the  conclusion  which  has  been  draidrn  from 
them  is  not  supported. 

The  judges  are  not  united  in  opi^nion  on  these  several  pro- 
positions, but  cphcur  in' thinking  that,  the  cpnclusion  drawn, 
from  the  whole  of 'them  is  not  sustained. .  The  poy^er  of  the 
inferior  courts  of  a  state,  io  make  an^ordet  at  one  term,  as  of 
another,  is  of  a  character  so  peculiarly  local,  a  proceeding 
.so  necessarily  dependent  on  the  judgment  pf  the  revising 
tribunal  of  the  state,  that  a  majority  considers  that  judgment 
as  authority, /and  we  are  all.  disposed  to /conform  to  it. 

But,  were'  this  question  entirely  open,  the  considerations 
whichappearlo  haVe  influenced  the  judgment  of  the  sopreme 
court  of  Ohio,  kre  certainly  entitled  to  great  weight.  That 
a  court  of  record,  whose  proceedings  can  be  proved  by  the 
record  alone,  should,  at  a  subsequent  term,  determine  that 
anprder  was  made  at  a  previous  term,  of  virhich  no  trace 
could  be  found  on  its  records^  and  that  too  after  the  repeal 
of  the  law'  which  g§v^.  authority  to  make  such  an  order ;  isu 
proceeding  of  so  much  delicacy  and  danger,  which  isiiable- 
to  so  much  abuse ;  that  soipe  of  us  question  the  existence. of 
the  power. 

In  the  case,  as  depending  before  this  Court,.there  is  still  a 
strbngeV  objection  to  the  validity  of  the  order  of  August 
!805«  Its  langmige  does  not  import  that  the  admipistrators 
had  applied' to  the  court  at  the  preceding  May'tierm,  for  an 
extensioh  of  the  order  of  May  1804,  and  that  the  court  had 
granted  their  application,  and-  made  the  order,  which  the 
clerk  bad  omitted  to  enter,  and  that  therefore  the  order,  is 
now  made,  with  a  direction  that  it  should  be  entered  as  of 
May.  :  This  is  not  its  language.  It  makes  no  allusion  to  aay 
proceeding  in  May.  It  purpdrts  to  have  been  made  on  an 
original  application  by  the  administrators,  in  August,  for  an 
extension  of  the  order  of  May  1804.  On  this  original  ap[di« 
cation,  the  court  allows  the. administrators  to  sell  the  house 
and  lots  in  Cincinnati,  and  adds^  "  this  entry  tb.be  considered 
as  of  May  term  1805."  The  entry,  on  its  .face,  does  not  im- 
port to  be  the  correction  of  the  record,  by  placing. on  it  an 
order  which  Jiad  in  fact  been  made  in .  the  preceding  May, 
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and  which  the  cl^rk  had  opiitted  to  enter ;  bat  to  be  an  ori« 
ginal  proceeding  in  Atigast,  to  which  the  court  by  its  owa 
authority  gives  a  retrospective  operation.  If  any  explana- 
tory testimony  could  have  been  received  in  the  circuit  courts 
none  was  offered.  That  court  was  required  'to  infer  from 
the  words, /<  this  entry  to  be  considered  as  of  May  term  1805/' 
that  it  was  in  fact  made  at  that  term,  and  that  the  clerk  faad^ 
totally  omittedit.  The  certainty  which  is  necessary  in  ju- 
dicial records,  and  the  principle  that  they  prove  themselves, 
forbade  the  court  to  draw  this  inference.  The  law  being 
then  repealed,  the  order  was  certainlifi  coram  nonjudice. 
'*^it4s  also  the  opinion  of  one  of  the  judges,  that  had  the. 
order  eveflLbe^Q^made  in  May  term,  the  repeat  of  the  law 
before  the  sale,  terminated  the  power  to  sell. 

The  counsel  for  the  plaintiffs  in  error  have  also  center  ded, 
that  the  interest  of  the  administratoirs  in  the.  real  estate,  as 
trustees  for  the  creditors,  was  a  vested  interest,  which  the 
repeal  of  the  law  could  not  divest ;  and  that  they  might  pro- 
ceed to  sell  under  the  sanction  of  an  qrder  made  even  after 
the  law  was  repealed. 

This  is  a  point  on  which  We  cannot  doubt.  The  lands  of 
an  intestate  descend  not  to  the  administrators,  but  to  the 
heir.  They  vest  in  him,  liable,  it  is  true,  to  the  debts  of  his 
ancestor,  and  subject  to  be  sold  for  those  debts.  The  ad- 
ministrator has  no  estaje  in  the  land,  but  a  power  to  sell 
under  the  authority  of  the  court  of  common  pleas^  This  is 
not  an  independent  power,  to  be  exercised  at  discretion, 
when  the  exigency  in  his  opinion  may  require  it ;  bat  is  con- 
ferred by  the  court  in  a  state  of  things  prescribed  by  the 
law.  The  order  of  the  court  is  a  pre-requi9ite,  i^i^i^ponsable 
to  the  very  existence  of  the  power;  and  if  the  law  which 
authorised  the  court  t6  make  the  order  be  repealed,  the 
power  to  sell  can  never  come  into  existence.  The  repeal  of 
such  a  law  divests  no  vested  estate,  but  is  the  exercise  of  a, 
legislative  power  which  every  legislature  possesses.  The 
mode  of  subjecting  the  property  of  a  debtor  to  the  demands 
of  a  creditor,  must  always  depend  on  the  wisdom  of  the  le-. 
gislature. 

It  is  also  contended  that  the  jurisdiction  of  the  court  of 
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common  pleas,  in  testamentarj  matters,  is  established  by  the 
constitution,  and  that  the  exclusive  power  of  the  state  courts 
to  construe  legislative  acts  does  not  extend  to  the  paramount 
law^  so  Qs  to  enable  them  to  give  efficacy  to  an  act  which  is 
contrary  to  the  constitution. 

We  cannot  admit  this  distinction.  The  judicial  depart- 
ment of  every  government  is  the  rightful  expositor  of  its 
laws;  and  emphatically  of  its  supreme  law.  If  in  i^  case 
depending  before  any  court,  a  legislative  act  shall  conflict 
with  the  constitution,  it  is  ^dmittiad  that  the  court  must  ex- 
ercise its  judgment  on  botti,  and  that  the  constitution  must 
control  the  act.  The  court  must  determine  whether  a  re- 
pugnancy does  or  does  not  exist;  and  in  mcJiing  this  deter- 
mination, must  construe  both  instruments.  That  its  con- 
struction of  the  one  is  authority,  while  its  construction  of 
the  other  is  to  be  disregarded,  is  a  proposition  foi^  which 
this  Court  can  perceive  no  reason. 

But,  bad  the  question  never  been  decided  in  Ohio,  this 
Court  can  perceive  no  sufficient  ground  for  declaring,  that 
the  legislature  of  tlie  state  might  not  repeal  the  law  by 
which  the  court  of  common  pleas  was  authorized  to  direct, 
in  a  summary  way,  the  sale  of  the  lands  of.  an  intestate. 
**  Jurisdiction  of  all  probate  and  testamentary  matters,"  may 
be  completely  exercised,  without  possessing  the  power  to- 
order  the  sale  of  the  lands  of  an  intestate.  Such  jurisdiction 
does  net  appear  to  us  to  be  identical  with  that  power,'Or  to 
comprehend  it  The  constitution  did  not  mean  and  could 
not  mean,  to  deprive  the  legislature  of  the  power  of  exer- 
cising its  wisdom  on  a  subject  so  vitally  interesting  to  the 
people ;  nor  do  its  words  convey  such  an  intent.  Were  it 
even  true,  which  we  cannot  admit,  that  the  constitution 
established  the  jurisdiction  of  the  court  of  common  pleas  in 
the  case,  still  the  legislature  might  prescribe  the  rule  by 
which  that  jurisdiction  should  be  exercised. 

We  are  satisfied  that  there  was  no  error  in  the  instructiop 
given  by  the  circuit  court  to  the  jury. 

The  plaintiffii  iq  error  contend  that  the  court  erred  in 
overruling  the  motion  to  appoint  commissioners  to  value  the 
improvements  in .  pursuance  of  the  occupant  law  of  Ohio ; 
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and  in  rendering  judgment  without  confonning  to  that  kw. 
The  first  section  of  the  act  provicles  that  ^*  an  occupying^ 
claimant,''  circumstanced  as  was  the  plaintiff  in  error,  *<  shall 
not  be  evicted  or  turned  out  of  possession,  until  he  or  she 
shall  be  fully  paid  the  value  of  all  lasting  and  valuable  im- 
provements made  by  such  occupying  claimant,'*  "  previous  tQ 
receiving  actual  notice, by  the  commencement  of  suit;"  &c. 
**  unless  such  occupying  claimant  shall  refuse  to.  pay  (he 
person  so  setting  up  and  proving  an  adverse  and  better  title, 
the  value  K^the  land  without'the  iftip|t>vements  made  there- 
on," &c. 

The  2d  section  prociMrds  to  direct  the  cpitrt  to  appoint 
commissipixers  to  make  the.  valuation,  which  had  been  pre« 
scribed  .by  the  preceding  section. 

The  coansel  iot  the  defendant  in  error  insists  that  this 
law  is  repugnant  to  the  10th  section  of  the  first  article  of  the 
constitution  of  the  United  States;  and  to  the  ordinance  of 
1787  for  the  government  of  the  north  western  territory. 

This  Court  i^oes.. not  think  that  these  questions  properly 
arise  in  the  present  actual  state  of  this  controversy.  The 
7th  amendment  to  the  constitution  of  the  United  States  de- 
clares ^at  ^*in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved."  This  is  a  suit  at  commaiLlaw,.and 
the  value  in  controversy  exceeds  twenty  dollars.  The  con-' 
troversy  is  not  confined  to  the  question  q(  tifle. .  The  com- 
pensation for  improvements  is  an  important  part  of  it,  and 
if  that  is  to  be  determined  at  common  law,  it  must  be  sub- 
mitted to  a  jury. 

It  has  been  said  (hat  the  occupant  law  of  Ohio,  must,  in 
conformity  with  the  34th  section  of  the'  judicial  act,  be 
regarded  as  a  rulejof  decision  in  the  courts  of  the  United 
States. 

The  laws  of  the  states,  and  the  occupant  law,  like  others, 
would  be  so  regarded  independent  of  that  special -enact- 
ment ;  but  the  exception  contained  in  that  section  must  be 
regarded  likewise.  The  law,  so  far  as  it  consists  with  the 
constitution  of  the  United  States  and  of  the  states  of  Ohio, 
is  a  role  of  propertjr,  and  of  course  a  rule  of  decision  in  the 
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courts  of  the  United  States;  but  that  rule  must  be  applied 
consistently  with  their  constitujtion. 

Admitting  that  the  legislatiir^  of  Ohio  can  give, an  occu- 
pant claimant  a  right  to  the  value  of  his  improvements,  and 
can  authorize  him  t6  retain  pe^essidn  of  the  land  he  has 
improved,  until  he  6hrall  have  received  that  value;  and  as- 
stim.ing  that  th^y  may  also  annex  conditions  to  the  change 
6f  possession,  which,  so  far  as  they  are  constitutional^.mnst 
be  respected  in  all  courts;,  still  that  legislature  cannot 
change  radically  the  mode  of  proceeding  prescribed  for  the 
courts  of  the  United  States ;  or  direct  those  courts,  in  a  trial 
at  conimon  law,  to  Appoint  commissioneirs  for  the  decision 
of  questions  which  a  court  of  common  law  must  submit  to  a^ 

But  this  inability  of  tbe  courts  of  the  United  States  to 
proceed  in  thetbode  prescribed  by  the  statute,  doea  not  de* 
prive  the  occupant  of  the  benefit  it  intended  him.  The 
modips  of  proceeding  which  belong  -to  courts  of  chancery 
are  adapted  to  the  .execution  of  the  law;  and  to  the  equity 
side  of  the  court  he  may  aipply .  foi-  relief.  Sitting  in  chan- 
cery, it  cafn  appoint  commissioners  to  estimate  improvements 
as  well  as  r^nt/B  and  j^Mrofits,  and  can  enjoin  the  execution  of 
the  judgment  at  htw  until -its  decree  shall  be  complied  with. 
If  any  part  ef  the  act  be  unconstitutional,  the  provisions  of 
that  part  may  be  disregarded  while  full  effect  will  be  gi^en 
io  such  as  are  not  repugnant  to  the  constitution  of  the  Uni- 
ted States  or  of  the  state  or  to  the  ordinance  of  1787.  The 
question  whether  apyof  its  provisions  be  of  this  description, 
will  properly  arise'  iqi  the  suit  brought  to  carry  them  into 
effeot^ 

We  think  there  ia  no  error  in  the  judgment,  and  it  is  af^ 
firmed  with  costs. 
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UifiTXi)  Statss  vs.  Wiluax  Owbns,  Herbert  6.  Waggonbr, 
Obobob  Waolst  aUd  AuoANiaB  Miller. 

The  branch  btnkof  the.yolted  9tatat»  tt  Leifogton,  Kentucky,  diMoimted  t  pio- 
miinory'nota,  reterving  intflrett  thereon,  at  the  rate  of  six  per  centum  per  an- 
num ;  it  being  agreed  that  the  owner^of  the  note  should  receive  the' proceeds 
of  the  discount  In  notes  of  the  bank  of  Kentucky,  at  their  pomiinal  valuer  al- 
though the  same  were  at  the  tiine  of  no  greater  cunent  ?ahie  than  fifty^ifour  per 
'cent,  of  the  said  nominal  talue.  Held*  that  the  contract  was  nsurioiis»«nd  void ; 
and  thfet  the  benk  could  notrecovk  of  any  of  the  parties  to  the  discounted 
note. 

A  6add  upon  %  statute  ii  a  vloUtlon  of  the  statute.    [696] 

A  psiifit  made,  or  loss  Imposed  on  the  necessities  of  the  borrower,  whaterer  form, 
sha|>e,  or  disguise  it  may  assume,  where  the  treaty  is  for  t  loan,  and  the  capi- 
tal b  to  boTetumed  at  all  events,- has  always  been  adjudged  to  be  so  much 
fNofit  taken  upon  a  lo^n,  and  to  bee  violation  of  those  laws  which  limit  the 
'lender  to  a  specific  rate  of  Interest  Aeeoiding  to  this  principle,  the  lend  -  in 
this  case  has  taken  forty-six  per  cent,  for  three. yean,  or  at  the  rate  of  about 
filtten  per  cent,  perannum  above  his  prescribed  interest.  This  is 'contrary  to 
•the  provisions  of  the  charter  oLthr  bank  of  the  United  States,  and  against  . 
tew.    [687] 

Re$€nring  interest  as  discount,  Is  the  same  as  taking  the  same;  since  It  can- 
*«ot  be  pennltted  by  law  -to  stipulate  for  the  receipt  or  reserVaOon  of  that 
which  ft  if  not  pennltted  to  receive.-  In'  thbse  instances  hi  which  courts  are 
caBed  upon  to  Inflict  penalties  upon  the  lender,  whether  in  a  civil  or  criminal 
form  of  action.  It  Is  necessarily  otherwise ;  for  there  the  actual  receipt  Is  gene* 
rally  necessary  to  consummate  the  offiAice.  But  wliere  the  restrictive  policy 
of  a  tew  alone  if  bi  contemplation,  we  hold  it  to  be  an  universal  rule,  that  it 
.  Is  untewful  to  contract  to  do  that  which^  it  is  unlawful  to  do.    [6SS] 

The  charter  of  the  benk  of  the  United  States  forbids  the  taking  of  a  peater  rato 
of  interest  thin  six  per  centum,  but  it  does  not  declare  a  contract  on  which  a 
greater  hiterest  has  been  taken  or  reserved,  to  be  void.  Such  a  contract  Is 
void  upon  general  prhiclplee.  Courts  of  Justice  are  instituted  to  cany  into 
eflbct  the  tews  of  a  countoy,  and  they  cannot  becomeewdUary  to  the  viotetion 
of  those  tewkr  There  cao-be  no  dvil  right  where  there  cin  be  no  legal  remedy ;  • 
and  there  can  be  no  legal  lemedy  for  that  which  is  hself  Illegal.    [638] 

THIS  <mse  came  op,  on  a  certificate  of  the  judges  of  the 
circuit  court  for  the  district  of  Kentucky ;  tbey  teiog  opposed 
in  opinion. 

The  action  was  upon  a  promissory  note  signed  by  the  de- 
fendants, bearing  date  the  7th  of  February  1822,  by  which 
they  promisedi  to  pay  to  the  president,  directors  and  com- 
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pany  of  tlie  bank  of  the  United  States  or  order,  on  the  Ttb 
of  February  1B25,  five  thousand  dollars  with  interest  at  the 
rate  of  six  per  centum  per  tonum  from  tho'date. 

Th6  following  indorsement  is  on.the  note  : 

''  Mem.  Interest  is  to  be  charged  on  this  note  from  the 
2lBt  day  of  May  1 822  only,  and  not  from  the  7th  of  February 
1822  within  mentioned,  the  former  being  the  day  on  which 
the  amount  was  actually  received  by  the  makers  of  this  notd. 

(Signed)    H.  Clat. 

The  declaration  being  in  the  usual  form,  the  defendants, 
Waggoner,  Wagley  and  Miller  pleaded  as  follows  i 

^'Tbat  they  ought  not  to  be  charged  with  the  said  debt 
by  virtue  of  the  said  supposed  note  or  writing,  because -they 
say,  that  they  executed  the  said  note  at  the  instance  and -for 
ihe  accommodation  of  the  said  Owtas,  and  with  the  view  of 
making  him  to  obtain  a  loan  of  the  money  from  the  bank  of 
the  United  States,  upon  th6  discounting  of  said  note ;  and 
defendants  alleged  that  afterwards,  to  wit,  atj  &c;  the  sitid 
Owens  presented  the  said  note  for  discouht  to  the  president 
and  directors  of  tHe  office  of  discount  and  deposit  of  the 
bank  of  the  United  States  at  Lexington,  Kentucky^  and  that 
the  president  and  directors  of  the  said  office,  then  alid. there 
failed  to  discount  the  said  note  or  make  any  loan  thereon ; 
and  that  after  the  rejection  of  the  said  •  note  as  aforesaid 
at  Lexington  in  Kentucky,  to  wit,  on  the  31  st  day  of  May 
-  I822i  At  was  unlawfully,  usuriously  and  corruptly  agreed  by 
and  between  the  said  plaintiffs,  by  their  agents,  OMnagers 
and  servants  employed  in  the  managemeotand  business  of 
said  office,  and  the  said  Owens,  that  they  th^  said  plaintiffs 
would  receive  and  discount  said  nQte,and  that  the  said  Oweiitf 
should  receive  firbm  them  therefor  notes  of  the  bank  of  Ken- 
tucky or  Its  branches  at  the  nominal  valiie  of  said  notes;  and 
for  the  forbearance  and  loan  aforesaid,  thai  said  Owens 
would  pay  said  note  in  current  mon&y  of  Ae  United  States 
when  it  fell  due,  with  interest  at  the  rate  of  six  per  cent,  per 
annum  from  the  7th  day  of  February  1822,  and  they  aver, 
that  in  pursuance,  of  said /corrupt  and  unlawful  agreement; 
the  said  note  was  delivered  to  the  said  plaintiffs  at  tbeir  said. 
Lexington  office  upon  the  terms  aforesaid,  they  advancing 
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and  loaning  therefor,  as  the  whole  and  sole  consideration  of 
said  note  (after  deducting  a  large  sum  from  the  amount  of 
said  note  for  discount)  to  wit,  the  sum  of  $  tniiotes 

of  said  bank  of  Kentucky,  counted  and  rated  at  their  nomi- 
nal value.  And  said  defendants  aver,  that  at  the  time  said 
note  was  discounted  as  aforesaid,  the  iiotes  of  said  bank  of 
Kentucky  .and  its  branches  were  generally  depreciated,  so 
much  so  that  one  hundred  dollars  thereof  nominally  were 
of  the  value  of  fifty-four  dollars  only  or  le^s,  and*  current 
only  at  that  depreciation  for  greater  or  smaller  sums,  to  wit, 
at,  &c.  And  the  said  defendants  aver  that  said  transaction 
and  dealing  was  contrary  to  law  and  the  futodamental  arti- 
cles of  said  corporation,  and  the  said  note  founded  upon  a 
corrupt  and  usurious  consideration,  the  said  plaintiffs  reserv- 
ing a  greater  interest  than  at  the  rftte  of  six  per  cent,  per 
annum  upon  the  value  of  the  notes  loaned  by  them  as  afore- 
said, and  this  they  are  ready  to  verify.  Wherefore,  &c." 
To  this  plea,  the  plaintiffs  by  their  attorney  demurred(a). 

(a)  The  demurrer  entered  in  this  case,  prevented  thtt  inTestigatioaof  the  fiets 
tttendinf(  the  trennction,  which  wis  the  subject  of  the  suit ;  and  by  which  the 
plaiotiffi  would  have  been  enabled  to  present  the  circumstances'  under  which 
the  loan  was  made  to  the  drawer  of  the  bote,  so  as  to  fully  vindicate  the  Institu- 
tion from  any  eharge  of  intentional  violation  of  the  provisions  of  the  garter  of 
the  Bank  of  the  United  States,  or  the  general  rules  of  law.  The  following  aothen* 
tic  and  explanatory  statement  has  been  furnished  to  the  reporter.' 

The  note  in  this  case  is  joint  and  several,  and  was  not  offered^  as  the  plea 
suggests,  for  a  loan  in  thl^  ordinary  course  of  discount,  in  United  States  bank  notes, 
or  specie  \  (it  being  generally  known  that  the  Lexington  oflpce  was  at  that  time 
restrained  from  making  tuck  loans)  but  specially  for  notes  of  the  bank  of  Ken- 
tucky. These  notes  had  been  received  by  the  bank  of  the  United  States,  at 
their  office  at  Lexington,  at  their  nominal  specie  value,  a  part  of  them  being  for 
government  deposits ;  they  had  always  preserved  that  value  to  the  bank,  by  the 
balance  being  liquidated,  and  interest  being  paid  by  the  bank  of  Kentucl^  perio* 
dically,  and  by  the  actual  payment  in  specie,  within  a  few  (six)  months  after  the 
loan  to  Owens,  of  the  balance  due.  The  bank  therefore  would  have  reoeWed  m 
Bpecie  from  the  bank  of  Kentucky,  the  amount,  loaned  (o  Owens  with  its  interest, 
in  addition  to  the  sum  actually  paid,  had  the  loan  not  been  made  to  him.  The 
public  exhibits  of  the  bank  of  Kentucky,  at  the  time  of  the  loan,  and  before  and 
since,  have  shown  its  entire  ultimate  ability  to  pay  its  notes  and  deposits  in  spe- 
cie ;  and  individuals  have,  in  a  great  number  of  instances,  received  from  that  bank 
by  compromise  on  time,  or  by  assignments  of  its  discounted  notes,  or  by  recovery 
on  suit,  the  nominal  amount  of  their  notes  and  deposits  in  specie.  The  great  issue 
of  commonwealth  Bank  notes  at  the  period  referred  to,  and  their  free  reception 
by  the  bank  of  Kentucky  in  paymeut  of  its  debts  had,  hq  we ver,  the  eiTectbf  gW- 
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Upon  the  argument  of  the  demurrer,  the  following  ques- 
tions arose,  namely : 

1.  Whether  the  facts  set  forth,  and  the  averments  in  said 
plea,  make  out  a  case  in  which  the  corporation  has  takert 
more  thaii  at  the  rate  of  six  per  cent,  per  annum,  upon  a 
loan  or  discount,  contrary  to,  and  in  violation  of  the  9th  rule 
of  the  fundamental  articles  of  the  constitution  of  the  corpo- 
ration ? 

2..  If  the.  plea  does  make  out  such  a  case,  whether  the 
notes  sued' on,  or  the  contract  therein  expressed 'to  pay.  to 
the  plaintiffs  five  thousand  dollars,  is  void  in  law,  so  that  no 
recovery  can  be  had  thereon  in  this  suit  1 

S.  If  not  wholly  void,  whetiier  the  plea  is  sufficient  to  bar 
the  plaintiffs'  recovery  of^ny,  and  if  of  any,  of  what  part  of 
the  said  sum  of  five  thousiound  dollars? 

The  jqdges  being  opposed  in  opinion  upon  the  questions, 
they  were,  upon  the  Request  of  the  plaintiffs  by  their  coon- 
del,  certified  to  the  Supreme  Court  of  the  United  States. 

Mr  Sergeant,  for  the  plaintiffs. 

1.  Upon  the  first  question,  after  referring  to  the  9th 
rule(a),  he  proceeded  to  say,  that  the  case  presented  by  the 
plea  was  not  within  the  u^ord^'of  the  rule.  The  .prohibition- 
is  against  taking  more  than 'six  per  cent.  The  litmost  that 
can  be  made  out  of  the  allegations  of  the  ^lea,  siipposing 
the  Constructron  attempted  to  be  put  upon  the  transaction 
to  be  correct,  is,  that  there  was  tin  agreement  to  ta*ke  more, 
.than  at  the  rate  prescribed.  Nothing  was  taken  but  the 
notOb  There  is  no  prohibition  against  an  agreement  to  take 
more  than  six  per  pent.  The  offence  is  in  taking  moreg 
and  nothing  else.  Penal  provisions  in  a  statute  are  to  be 
construed  fitrictty.    This  is  highly  penal,  for  it  is  made  a 

ing  to  thb  notes  of  ihe  bank  of  'Kentucky  nearly  the  same  nominaUIepreciated 
.  character  aa  those  of  the  bank.of  the  commonwealth. 

[a)  "  The  said  corporation  s^ll'not,  directly  or  indirectly,  deal  or  trade  in  any 
thing  except  bilis  of  exchange,  gold  or  «ilver  bullion,  or  in  the  sale  of  goods 
leally  and  truly  pledged  for  money  lent  and  not  redeemed  in  due  time,  or  goods 
which  shall  be  the  proceeds  of  its  lands.  It  shall  not  be  at  liberty  to  purchase 
any  public  debt  whatsoever,  npr  shall  it  take  more  than  at  the  rate  of  six.  per 
centum  per  annum,  for  or  upon  its  loans  or  discount!.*' 
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violation  of  the  charter,  and  exposes  to  the  danger  of  for- 
feiture. 

Where  a  penalty  is  given  for  taking  usurious  interest;  it 
is  well  settled,  that  the  penalty  cannot  be  rec'overed  without 
proving  an  actual  taking  of  the  usurious  interest.  Fisher 
vs.  Beasley,  Doug*  236 ;  Maddpck'  V8.  Haromett,  7  T.  R. 
180.  Here  no  discount  was  deducted,  as  is  most  usual  in 
banking  operations.  The  interest  was  not  payable  till  the^ 
maturfty  of  tile  note:  It  is  clear,  therefore,  that  there  has 
not  been  a  taking  of  more  than  six  per.  cent,  in  violation  of 
the  9th  rule. 

2.  This. question  does  not  arise,  unless  the  first  be  made 
out  affirmatively.^  If  th^re  has  been  no  taking  of  more  than 
BIX  per  cent,  in  violation  of  the  9th  rule,  (acr  there  clearly 
'basoaot,)  this  question,  being  by  its  statement  made  de- 
pendent upon  the  first,  is  also  decided  in  tbe  negative. 

There  is  nothing  in  the  act  to  make  the  contract  void.: 
Th?  penalty  is  specified,  and  is  of  a  different  nature.    An 
additional  penalty  cannot  be  imposed. 

A  mere  prohibition  to  take  more  thfrn-siz  per  cent,  does 
not  of  Jtself  avoid  a  contract  agreeing  to  tAe  more.  Wihen 
the  agreement  is  avoided,  it  ia  always  in  consequence  of  an 
express  proviiion  by  law  to  that  efii^ct.  Such  is  tjie  law  in 
England  against  usurious  contracts,  and  in  many,  of  the 
states.  Such  is  the  law  of  Kentucky,  and  this « question 
could .vonly  have  arisen  from  the' application  of  that  law  to 
the  present  case. 

*  Nor:  do  courts  incline  to  destroy  the  contract.  Even 
under  those  law8,,wliich  avoid  the  contract  for  usuriouflt 
agreemeiU-,  if  chancery  get  possessionof  the  matter,  by  the 
application  of  the  debtori  it  will  coofipel  him  to  pay  the 
debt  and  legal  intereat  ais  a  condition  of  relief. 
.  But  state  legislation  has  ho  power  over  the  batik' of  the 
United  States  or  itsr  contracts.  This  has  been  decided^  and 
is  obvious  ftom  the  nature  of  the  case.  The  bank  of  the 
United  Qtates  is  governed  by  the  law  of  congress,  and' is 
subject  to  no<>ther  jurisdiction.  M'Cullough  va.  The  State  of 
Maryland,  4  fFhsot.  816 ;  Osborh  m.  The  9ank  of  the  United 
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States,  9  fFieat.  859;  Wayman  vs.  Soatbard,  10  Wheat, 
i ;  Banrk  of  the  United  States  va.  Halstead,  10  Jfheat.  51. 

The  rale  in  the  charter^  therefore,  is  the  governing  rule. 
That  even  the  taking  of  more  than  the  legal  interest  does 
not  under  the  charter  avoid  the  contract,  has  been  already 
decided  by  this  Court.  Pleciner  va.  Bank  of  the  United 
States,  8  Wheat.  355.  <'  The  taking  of  interest  by  the  bank, 
beyond  the  sum  authorized  by  the  charter,  would  doubtless 
be  a  violation  of  the  charter,  for  which  a  remedy  might  be 
applied  by  the  government;  but  as  the  act  of  congress  does 
not  declare  that  it  shall  avoid  the  contract,  it  is  not  per* 
ceived  how  the  original  defendant  could  avail  himself  of  this 
ground  to  defeat  a  recovery." 

Still  less,  can  the  agreement  to  take. 

3.  Admitting,  for  the  argument's  sake,  that  if  the  bank  had 
agreed  to  take  more  than  by  law  it  was  authorised  tp  take, 
tlie  Court  would  not  lend  its  aid  to  recover  the  excess,  the 
question  arises  whether  this  was  an  agreement  to  take  more 
than  six  per  cent,  on  a  loan  or  discount. 

It  was  not  so  in  terms,  for  the  interest  payable*  was  pre^ 
cisely  six  per  cent,  neither  more  nor  less.  It  was  not  so  in 
extent.  The  object  of  the  transacticm  was  npt  to  cover  ille* 
gal  interest.  The  real  design  was  to  dispose  of  the  notetf  of 
the  Bank  of  Kentucky.  It  was  in  substance  a  sale  upon  a 
credit  of  three  years,. and  not  a  loan. 

If  the  transaction  be  unimpeachable  on  this  ground,  can 
it  be  questioned  on  any  other  ?  The  plea  seems  to  aim  to 
extricate  the  defendants  from  knowledge  of  the  negotiation. 
But  there  are  two  particulars  to  be  observed  in  it  1.  It 
does  not  aver  that  the  bank  knew  that  the  note  was  given  to 
enable  Owens  to  get  a  discount  in  the  ordinary  way.  2.  It 
does  not  aver  that  the  defendants  were  ignorant  of  the  ne* 
gotiation  for  the  Kentucky  Bank  notes.  What  is  not  denied 
in  pleading,  must  be  considered  as  admitted.  There  is  an 
admission,  therefore,  that  the  bank  did  not  know  that  the 
note  was  given  for  any  particular  purpose  (if  sucK  were  the 
fact),  and  that  tbQ  defendants  did  know  of  the  negotiation 
for  the  bank  notes.  Upon  this  basis  of  knowledge  and  as-. 
sent,  the  case  is  to  be  considered. 
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Was  there  not  then  ao  ^adequate  coneideratioB  given  1  It 
was  so  agreed,  voluntarily^,  withont  coercion,  compulsion  or 
duresse ;  the  parties  being  able  and  v^illing  to  contract,  and 
understanding  the  subject  matter  of  the  contract.  The  bank 
had  a  perfect  right  to  fix  the  terms  upon  which  it  would  part 
with  the  notes,  and  the  defendants  an  equal  right  to  decide* 
whether  thejr  would  accede  to  them.  Both  were  the  exclu- 
sive masters  of  their  own  judgment  in  making  the  contract; 
butfActf,  once  made,  and  not  in  itself  unlawful,  becomes  the 
law  between  them.  No  one  has  a  ri^ht  to  alter  it.  The 
consideration  has  passed;  the  contract  is  executed;  and  the 
parties  cannot  now  be  restored  to  the  condition  they  were 
in  at  the  time  of  contracting.  Sales  are  made  according  to 
the  views  of  the  parties,  understood  by  themselves  and  influ- 
enced by  many  circumstanced.  Here^  the  sale  was  upon  a 
long  credit,  enhancing  the  risk  to  the  seller,  and  increasing 
the.  chances  of  the  buyer.  The  notes  mi^ht,  and  did  appre- 
ciate during  the  interval. 

It  is  impossible  now  to  adjust  the  terms  differently.- 
There  is  no  evidence  to  furnish  a  rule.  What  were  these 
notes  worth  to  the  Bank  of  the  United  States^  They  welre 
notes  for  the  payment  of  money,  which  the  Bank  of  Ken- 
tucky waff  bound' to  pay,  aiid  the  payment  of  which,  to  t^ie' 
.fiill  amount,  was  coinpellable  by  process  of  law.  Who  can 
say,  that  the  full  amount  might  not  have  been  recovered  1 
Again,  what  was  the  value  to  the  buyer?  He,  too,  could 
enforce  the  payment,  and  use  the  notesf,  for  some  purposes, 
as  equivalent  to  money.  It  does  not  appear  that  he  did  not 
so  use  them..  He  may  have  recovered  the.  full  amount;  or 
passed  them  off  in  advantageous  negotiation. 

.  The  case  is  not  new^  Bank  paper,  being  a  kind  of  cur- 
rency,^ has  been  variously  depreciated  at  different  periods, 
and  in  different  parts  of  the  United  States ;  in  some  to  the 
extent  of  more  than  twenty  per  cent.  Contracts  made  wjien 
spe^cie  was  the  basis  of  circulation  were  satisfied  with  depre- 
ciated bank  paper.  Was  it  ever  beard,  that  he  who  chose 
to  take  them  in  payment  (and  none  could  be  compelled  to 
do  so)  could  afterwards  recover  the  difference  9    Contracts 
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were  made  id  the  time  of  4  depreciated  currency,  ani)  exe- 
cuted since  by  payment  with  specie.    Was  it  ever  under- 
stood that  the  payee  could  claim  a  deduction,  or  recover 
back  any  part  of  what  he  had  paid  9 

Bonk  paper  too,  which,  besides  being  a  currency,  was  a 
commodity,  -^  «s  the  subject  of  purchase  aifd  sale,  for  cash 
and  on  credit,  under  all  the  modifications  that  affect  the 
dealings  in' any  other  article.  Those  who  dealt  in  it  were' 
the  judges,  as  they  are  with  respect  to  other  commodities. 
It  was  never  thought  that  courts  of  justice  could '  be  re- 
quired  to  revise  and  reform  their  bargains.  This  would  be 
an  exercise  of  equity  power,  that  would  end  in  any  thing 
but  equity.    It  would  be  wholly  without  limit  or  guide. 

The  pleadings,  however,  do. not  Admit  of  such  adeience 
in  part.  The  plea  is  e)itire  apd  goes  to  the  whole-  If  bad 
for  a  part,  it  19  bad  for  the  whole.  They  should  have  taken 
^fence  oiily  foi"  as  much  as  they  controverted.  .1  ChUty^ 
S23;  6  Cranc/i,  136.^ 

Th^t  such  a  transaction  could  not  be  concfidered  .a  cover 
for  usury,  was  quite  evident.  An  increased  rate  of  interest, 
or  profit  for  the  use  of  the  money,  was,  no  part  of  the  object: 
There  is  no  pretence  of  any  such  thing.  If  not,  it  is  unob- 
jectionable, even  under  the  usury  laws.  A  bond,  or  note, 
or  other  secufily,  may  be  purchased  at  any  discount,  without 
incurring  the  charge  of  usury.  Mujsgrave  vs.  Gibbs,.  1  OoII. 
'217 ;  Wycotf  t;^.,  Loughed,  2  JDoU.  92.  Cases  more  analor 
gous  to  the  present,  and  inyolving  the  very  same  sort  of  ne- 
gotiation, had  been  judicially  decided  upon  principles  deci- 
sive of  this.  Northampton  Bank  vs.  Allen,  10  Mass.  Rep. 
254,;  Stuart  t;«.  Farmers' and  Mechanics' Bank,  19  JohnS' 
Rqp.  496. 

The  question  whether  the  bank  bad  a  right  to  make  a  sale 
of  liotes  was  not  presented  here.  If  it  had  been,  he  would 
have  qted,  as  deciding  it,  Fleckner  vs.  The  Bank  of  the 
United  States,  8  Whecd.  249.  351.  The  same  point,  he 
would  remark,  had  been  fully  discussed  and  decided  in  the. 
court  of  appeals  in  Kentucky,  in  the  case  of  the  Bank  of 
the  United  States  vs.  Norton.    The  opinion  would  be  found 
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Hi  length  in  the  record  of  the  case  of  the  Bank  of  tbo  United 
States,  vs.  Venable,  decided  at  the  present  term  of  this 
Court. 

No  counsel  appeared^for  the  appellees. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  suit  is  instituted  for  the  recovery  of  a  promissory  note; 

The  plea  is.  filed  by  the  three  last  named  defendants,  who 
represent  themselves  as  securities  to  Qwens,  and  sets  out  in 
substance,  that  the  note  was  created  for  the  purpose  of  en- 
abling Owens  to  obtain  a  loan  of  money  from  the  plaintiff, 
in  the  ordinary  course  of  discount ;.  that  it  was  offered  for 
discount,  and  rejected,  and  after  such  rejection  it  goes  on 
to  aver,  that  "it  was  unlawfully,  usuriously,, and  cprruptly 
agreed  by  and  between  the  said  plaintiffs,  by  their  agents 
employed  in  the  management  and  business  of  the  said  office, 
and  the  said  OWens;  that  they  the  said  plaintiffs  would  r^ 
ceive  and  discount  the  said  note,  and  that  the  said  Owens 
should  receive  from^them  therefor,notesof  the  bankofEen-: 
tucky,  or  its  branches,  at  the  nominal  .value  of  said  notes,  and 
for  the  forbearance  and  loan  aforesaid,  that  Owens  should, 
pay  said  note  in  correct  money  of  the  United  Stales,  when 
,it  fell  due,  with  interest  at  the  rate  of  six  per  centum  per 
annum  from,  &c.;  the  plea  then  avers, :"  that  in  pursuance 
of  said  corrupt  and  tm/ai^Kl' agreement,"  this  nolo  was 
passed  to  the  plaintiffs,  and  Kentucky  notes  received  in  loan, 
''  as  fhe  sole  consideration  thereof,"  at  their  nominal  value,, 
and  further,  "tliat  at  the  time  the  said  note  was  discounted, 
as  aforesaid,  the  notes  of  the  said  bank. of  Kentucky  and 
its  branches  were  generally  depreciated,  jo  much  so,  that 
one  hundred  dollars  thereof,  nominally,  were  of  the  value  pf 
^fty-four  dollars  only,  or  less ;  aiid  current  only  at  that  de- 
preciation for  greater  or  smaller  sums,"  &c. ;  and  the  defen-: 
dants  further  aver,  "  that  the  said  transaction  and  dealing 
Was  contrary  to  law,  and  the  fundamental  articles  of  the  said 
•corporation ;  and  the  said  note^  founded,  upon  a  corrupt  and 
usuripus  consideration,  the  said  plaintiffs  reserving  a  greater. 
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interest  than  at  the  rate  of  six  per  ceotum  per  aQDum,  QiKm 
the  value  of  the  notes  loaned  b^  them,  as  aforesaid.'' 

To  this  plea  theplaintifis  demurred,  and  three  points  are 
made  on  which  the  court  below  certify  a  difference  of  opbion 
to  this  Court. 

The  1st  iBf  Whether  the  facts'  set  forth,  and  the  avermenti 
in  said  plea  make  out  a  case  on  •which  the  corporation  has 
taken  more  than  at  the  rite  of  six  per  centum  per  aniium, 
up<^  a  loan  or  discount,  contrary  to/and  in  violation  of  the  . 
ninth  rule  of  the  fundamental  articles  of  the  constitution- of 
the  Corporation. 

.  The  proposition  here  presentfsd  to  the  Court,  has  reUtion 
altogether  to  the  violation  of  the  ninth  fundamental  rule  of 
the  act  oif  incorporation,  and  it  brings  under  consideration 
the. sufficiency  both  of  the  facts  and  averment  contained  in 
the  plea,'  to  make  out  a  violation  of  that  article. 

I  have,  myself,  entertained  very  serious  doubts  of  the  suffi- 
cieilcy  of  the  averments  in  the  plea;  for  it  is  not  a  case  of  a 
direct  reservation  of  a  higher  interest  than  the  law  allows, 
8ince.oatlie  face  of  the  note,- only  six.  per  cent,  is  re^rved;* 
but  the  facts  are  calculated  to  preseiit  one  of  those  cases  in 
which  a  device  is  resorted  tOj  by  which  i^  reserved  a  higher 
profit  than  the  legal  interest,  under  a  mask  thrown  over  the 
transaction;  to  wit,  by  taking  a  note  payable  in  gold. or. sil- 
ver, for  a  loan  of  depreciated  pa'per;  a  return,  in  &ct,in  spe^' 
cie,  for  an  article  of  scarcely  half  the  value  of  specie ;  a  Ifmn 
of  adulterated. dollars,  for  which  a  note  is  taken/payable 
dollar  for  dollar,  in  coin  of  the  United  States. 

That  the  lav^  w]ll  not  tolerate  such  transactions  has.  long 
been  settled,  for  a^fraud  upon  a  statute  is  a  violation  of  the 
statute. 

But  the  difficulty  With  me  was  this,  that  the  plea  HiBither 
avers  ah  intentiob  to  evade  the  statute,  nor  a  knowledge  in 
the  plaintiffs  of  the  actual  depreciation  of  Kentucky  money. 
I  am  content,  however,  to  unite  with  the  three  of  my  brethren,* 
who  make  up  the  majority  on  this  point,  in  holding  the  afveir- 
ments  to  be  sufficient ;  because,  in  a  considerable  dearth  of 
authorities  On  this  subject,  I  find  it  decided  in  the  case  of 
Bolton' t;a.  Durham,  in-  Croke^s  Iteports,  Cifa  Eliz.  643,  that 
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the  confession  of  the  qno  animo,  implied  in  a  demarrer)  will 
affect  A  case  with  usury,  when  a  rery  similar  case,  in  the 
same  book,  in  which  the  plaintiff  had  traversed  the  plea, 
was  left  to  the  Jury,  with  a  favourable  charge.  Benning- 
field  vs.  Ashley,  Crq.  Eliz.  741. 

In  the  present  instance,  the  Joan;  the  unconditional  re- 
turn of  the  sum  lent;  the  illegality,  and  even  corruption- of 
the  bargain ;  are  all  distinctly  averred,  and  more  than  once 
reiterated.^  If  the  transaction  was  con^upt,  and  ^  in  'violatioa 
of  the  fundamental  laws  of  the  charter,  as  averred  in  the 
plea,  and  admitted  by  the  demurrer ;  it  could  only  have  been 
i^n  the  groilnd  of  an  intetntion  lo  dvadift  the  statute,  and 
with  a  knowledge  of  the  reduced  value  of  the  Kentucky  bills. 

And  it  is  not  unnatural  here  to  remark,  that  the  plea  sets 
out  a  refusal  la  make  a  loan  in.  the  ordmary  couise,  to  wit, 
in  gold  <fr  silver,  or  the  plaintiffs^  own  nptes;  and  avubsequent 
agreement -to.make  the  loan,  provided  payment  wodld  be  re* 
ceived  in  this  depreciated  pi^per.  This  state  of  tacu  pre- 
sents an  obvious,  analogy,  to  the  leading  case  of  Lowo  vs. 
Waller^  Douglas,  736}  in  which  the  negotiatioh  commenced 
fi>r  a  loan  of  money»  but  terminated  in  a  sale  of  goods,  oil 
the  re-sald  of  which,  the  borcower,  (as  he^  was-  held  to.be,) 
sustained  «  greiat  loss. 

The  court  charged  the  'lender  with  ihat  loss,  as  soinoch 
exacted  firom  tne  necessities  of  the  borrower. 

That  part  of  the  9th  sec^on  of  the  fundamental  rules  of 
the  bank  charter^  which  is  here  drawn'  in  question^  is  ex- 
pressed in;  these  words,  '^  The  bank  shall  not  be  at  liberty 
to  purchase  any  public  debt  whatever,  nor  shaU  U  take 
mofs.  than  at  the  rate  (tf  six  per  cenium  per  ofuiiiiii,  for  or 
¥pon  Us  toons  or  discounts.*: 

A  profit  made,  or  loss  imposed  on  the  necessities  of  the 
borrower,' wbitf^ver  form,  shape,  or  .disguise  it  may  assume 
where  the  treaty  is  for  a  loan,  and  the.  capital  is  to  be  re- 
tnined  at  nil  events;  has  always,  been  adjudged  to  be -so 
much  profit  taken  upon  a-  loan}  apd  to  be  a. violation  of 
those  laws  which  limit  the  lender  to  a  specified /rate  of  in- 
terests 

According  to  tfaia  ^nciple*  the  lender  has  here  taken 
VoL.II.— SS 
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forty-Biz  per  cent,  for  three  years,  or  at  the  rate  of  aboot 
fifteen  per  cent,  p^r  annum  above  his  prescribed  interest. 
So  that  in  this  poin.t  the  certificate  of  this  Court  must  be  in 
the  affirmati?e. 

Some  doubts  have  been  thrown  out,  whether,  as  the 
charter  speaks  only  of  taking,  it  can  apply  to  a  case  in 
which  the'  interest  has  been  only  reserrad,  not  received. 
But  on  that  point  the  majority  are  clearly  of  opinion,  that 
removing  must  be  implied  in  the  word  taking ;  since  it  can-' 
not  be  permitted  by  law  to  stipulate  for  the  reservation  of 
that  which  it  is^ot  petiQitted  to  receive.  1  Hawk.  P.  C. 
620.  In  those  instances  in  which  courts .  are  called  upon 
to  inflict  a  penalty  upon  the' lender,  whether  in  a  civil' or 
criminal  form,  of  Bction,  it  is  necessarily  otherwise ;  for  then 
the  actual  receipt  is  generally  necessary  to  consummate  the 
oflTence.  But  when  the  restf ictive  policy  of  a  law  albne  is 
in  comempUtion,  we  hold  it  to  be  an.  universal  rule,  that  it 
is. unlawful  to  contract  to  do  that  which  it  is  unlawful  to  do. 

The  second  question  propounded  to  this  Court  is,  <<  Whe- 
ther if  the  plea  do^s  make  out  a  Case  of  violation  Of  a  pro* 
vision  of  the  c{iarter„  the  notels  sued  on,  6r  tho  contract 
therein  expressed,  is  void  in  law,  so  that  no  recovery  can 
be  had  therein  in  tliis  suit. 

The  question  here  propounded  has  relation  exclusively  to 
the  legal  etfect  of  a  violation  of  the  provision  in^  tike  ckarUri 
on  the  subject  of  interest ;  and  doeis  i}ot  bring  in  question  the 
operation  of  the  statute  of  usury  of  Kentucky'upon  the  validity 
of  this  contract.  To  understand  the  gist  of  the  question,  it  ia 
necessary  to-observe,  that  although  theiict  of  incorporatiob 
forbids  the  taking  of  a  greater  interest  than  six  per  cents  it 
does^not  declare  void  any  contract  reserving  a  greater  smn 
tfian  is  permitted.  Most,  if  not  all  the  acts  passed  in  Eng^ 
land,  and  in  the  states  on  .the  same  subject,  declare  such 
cohtraictff  usurious  and  void. 

The  question  then  is,  whether  such  contracts  are  void  in 
law,  upon  general  principles. 

The  answer  would  seem  to  be  plain  and  obvious,  that  no 
o6ttrt  of  justice  can  in  its  nature  be  made  the  handmaid  of 
iniqufty.    Courts  are  instituted  to,  carry  inio  effect  the  laws 
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of  a  country,  how  can  they  then  become  auxiliary  to  th«  con- 
summation ofjriAlations  of  law? 

To  enumerate  here  all  the  instances  and  cafiesin  {fhich 
this  reasoning  has  be^n  practically  applied,  would  be  to  in- 
cur the  imputation  of  vain  parade* 

There  can  be  no  civil  right  where  there,  can  be  no  legal 
remedy  ;  and  there  can  be  no.  legal  remedy  for  that  which 
is  itself  illegal. 

That  this  is  true  of  contracts  violating  the  laws  of  morali- 
ty, is  recognized  in  the  familiar  maxim,  ^^  ex  turpi  causa  non 
ofiiur  actio ;^  as  has  been  exemplified  in  some  modern  cases 
of  a  house  let  for  immoral  purposes.  (Cited  and  admitted  in 
1  B.  if  P.,340,  and  Esjp.  JV.  P.  13-) 

In  the  case  of  Aubert  vs.  Maze,  2  D.  Sf  P,  374,  it  is  ex- 
pressly afiirmed  that  there  is  no  distinction  as  to  vitiating 
the  contract,  between  malum  in  se,  an^  malum  prohibitum. 
And  that  case  is  a  strong  one  to  this  point,  since  the  con- 
tract there  arose  collaterally  out  of  transactiotas  prohibited 
by  statute. 

So  the  same  doctrine  was  maintained  in  equity  upon  a  simi- 
lar contract  in  the  case  of  Watts  vs.  Brooks,  3  Ves.  Jun\  613^ 
in  Which  the  court  observes,  'f  There  is  nothing  immoral  in 
this  transaction,  but  it  is  against  a  prohibitory  statute.  I 
doubt  a  little  the  policy  of  the  act,  but  I  cannot  a\\9w.  it 
to  be  argued,  that  you  can  break  a  law  covertly.  The  court 
will  not  execute  these  contracts." 

So  in  the  case  of  Webb  vs.  Pritcftett,  I  B.  fy  P.  264, 
where  the  action  'was'  by  a  tavern  keeper  against  a  candi- 
date for  provisions  furnished  to  the  voters  at  an  election, 
contrary  to  the  statute  of  William.  Although  the  statute 
does  not. declare  the  contract  void,  the  Cour^  declared  it 
void,  and  in  this  explicit  language :  ^^  This  action  ia  appar- 
ently founded  on  a  contract  to  disobey  the  law."  •  "  The 
defence  set  up  proves  the  principle  of  the  contract."  "  Then 
how  shall  an  action  be  maintained  in  that  which  is  a  direct 
violation  of  a  public  law.  The  contract  is  bottomed  in  ma- 
lum prohibitum  of  a  very  serious  nature  in  the  opinion  of  the 
legislature ;  how  tlien  can  we  enforce  a  contract  to  do  that 
very  thing  which  is  so  much  reprobated  by  the  act?"  "This 
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Court  cannot  give  any  assistance  to  the  plaintiff  coiiMtently 
with  the  principles  which  have  governed  the  courts  of  justice 
at  all  times.  Persons  who  engage  in  auch  transactions  must 
not  bring  their  cases  before  a  court  of  law,  &c.^ 

So  in  the  case  of  assurance  in  illegal  voyages,  even  where 
the  underwriters  have  contracted  with  their  eyes  open,  they 
are  notwithstanding  permitted  to  avail  themselves  of  the 
plea  of  illegality  ad  libitum ;  as  in  the  cases  of  Camdea  w. 
Anderson,  6' T.  R.  723$  adjudged  in  the  king's  bench  and 
affirmed  in  the  exchequer;  where  it  is  declared  that  *^ the 
defence  is  foupdedupon  a  principle  of  law  which  is  perma- 
nent to  all  obligation,  by  which  the  parties  to  a  contract  can 
bind  themselves.     I  B.  fy  P.  272. 

And  so  in  another  case  of  great  hardship,  Morck  vs.  Abel, 
8  B*  fy  P.  35,  where  the  insurance  was  upon  a  trading  in 
the  East  Indies  prohibited  by  an  obsolete  statute,  the  plain- 
tiff could  not  even  recover  back  his  premium,  although  ad- 
mitted tha^  the  risk  never  commenced  because  the  policy 
was  void  in  its  inception,  on  the  ground  of  illegality. 

Nor  is  it  to  voyages  illegal  by  stattHe  alone,  that  this  prin- 
ciple applies.  A  respectable  writer  oq  insurance  makes 
these  remarks.  ''  Whenever  an  insurance  is  made  on  a 
voyage  expressly  prohibited  by  the  common,  statute,  or 
maritime  law  of  the  country,  the  policy  is  of  no  effect.  The 
principle  on  which  such  a  regulation  is  founded,  is  not  pe- 
culiar to  this  kind  of  Contracts,  for  it  is  nothing  more  than 
that  which  destroys  all  contracts  whatsoever,  Parkj  232,  thai 
men  can  never  be  preeumed  t^  make  an  agreement  forbidden 
by  the  laws;  and  if  they  should  attempt  it,  it  is  in  Valid  and 
will  not  receive  the  assistance  of  acourt  of  justice  tp  carry 
it  mtd  execution. 

Nor  is  the  rule  applicable  only  ti>  contracts  expressly  for- 
bidden ;  for  it  is  extended  .to  such  as  are  calculated  to  affect 
the  general  interest  and  policy  of  the  country. 

Thus  a  note  gived  by  a  bankrupt  upon  a.  secret  compro- 
mise with  a  creditor,  is  declared  void  ;  as  it  produces  ine- 
quality in  the  distribution  of  the  bankrupt's  effects,  and 
evades  the  provisions  and  policy  of  the  law,  which  proposes 
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to  put  all  the  creditors  upon  ^an  equal  footing.    WeTfs  vs. 
Girling,  1.  Brod.  fy  Bing.  447. 

And  on  the  same  principle  a  note  given  for  a  wager  on 
the  fixture  fimonnt  of  a  hirani^ii  of  the  public  xenenuo  is  dei^- 
clared  void ;  because  it  interests  an  individual  in  diminishing 
the  production  of  the  revenue^  2  T.  R.  610.  2,B.Sr  P: 
ISO. 

After  citing  these  more  modem  decisions  upon  this  sub- 
ject, it  may  not  be  amiss  to  refer  to  some  reporters,  whose 
autnomy  nas  oeen  consecrated  by;  the  respect  of  ages. 
They  will  serve  to  show  tbe  antiquity  an^  universality  of 
this  doctrine. 

Thus  in-4  AfBs.  S8,  if,  is  laid  down  <«  that  wfajorever  the 
consideration  which  is  the  ground  of  the  promise,  or  the 
promise  which  is  the  consequence  or  effect  of  the  considera- 
tion be  unlawful,  the  whole  comract  is  void. 

So  in  Hcbarti  72,  and  Dyer^  356,  '<  if  one  promises  to 
do  a  thing  that  is  unlawful^  suoh  promise  is  void." 

And  innumerable  ancient  cases  might  be  cited  frotn  the 
best  reporters,  of  the  application  of  the  rule  to  maintenance, 
to  simony,  and  to  promises  made  to  public  officers,  engaging 
them  to  act  contrary  to  the  duties  of  their  offices,  or  to  in- 
dividuals imposing  upon  them  restraint  inconsistent  with  the 
public  interest. 

For  these  reasons,  and  upon  these  decisions,  ihe  majority 
of  the  Court  are  of  opinion  that  an  affirmative  answer  must 
also  be  certified  upon  th&  second  question  in  the  cause. 

And.this  renders.it  unnecessary  to  consider  the  third  ques-' 
tion. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  thaUnited  States,  for  the 
district  of  Kentucky,  and  on  the  questions  and  points  bnr 
which  the  judges  of  the  said  Circuit  coiirt  were  opposed  in 
opinion,  and  which  were  certified  to  this  Court  for  its  opinion, 
and  was  argued  by  counsel;  oh  consideration  whereof,  it  is 
^e  opinion  of  this  Court,  1.  That  the  facts  set  forth,  and  the 
averments  in  said  plea,  make  out  a  case  in  which  the  corpo- 
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ration  has  taken  more  than  at  the  rate  of  six  per  celkitum  per 
anilum  upon  a  loan  or  discount  contrary  to  and  in  ▼iplatioa 
of  the  ninth  rule  of  the  fundamental  articles  of  the  constku- 
tion  of  the  corporation.  2.  That  the  ptea  does  make  out 
siich  a  case  where  the  notes  sued  on,  or  the  contract  therein 
expressed  to  pay  the  plaintiffs  five  thousand  dollars  is  void 
in  law,  so  that  no  recovery  can  be  had  thereon  in  this  suit. 
And  3.  This  Court  being  of  opinion  in  the  affirmative  on  the 
first  and  second  points,  renders  it  unnecessary  to  consider  the 
third  question;  all  of  which  is  ordered  and  a^udged  to  be 
certified  to  the  said  circuit  court. 
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Tbm  PsiBsiDRirr,  Dirxotors  anb  Cokpaiit  of  thx  Bank  of  thb 

.  UnITXD  StATBS,   PLACITtFFi   IN   NBSOB   M.    ThOXAS    D.   CaR- 

NSAL,  Drfrndakt  tn  srror;. 

Thaevid^BM  In  tbe  cat^wai,  that  tba  day  when  the  dote  became  dae»  Che 
bank  being  the  holder  thereof,  and  it  being  payable  then,  after  the  mual 
banking  houra'  were  orer  it  was  deltyered  to  a  notary  by  the  officers  of 
the  1>ank,  they  informing  him  at  tliis  time  that  there  wererna  fands  there  for 
the  payment  of  the  note.  This  was  a  sufficient  proof  of  due  demand  of  pay- 
ment.   [M9] 

When  a  note  is  payable  at  a  hank,  it  is  not  necessary  to  make  any  personal  do-  • 
mand  upon  the  maker  elsewhere.  It  is  his  duty  to  be  at  the  hank  within  the 
iisQal  hoars  of  buahiess  to  pi^  the  same,  and  if  he  omits  so  to  do,  and  a  de- 
mand is  there  made  of  peyment  by  the  holder  within  those  hours,  and  it  is  re- 
fused or  neglected  to  be  made,  the  holder  Is  entitled  to  raafaitain  tils  action 
for  such  dishononr;    [6401 

It  is  difficnlt  to  lay  down  any  nolTeisal  mle  as  to  what  is  due  diligence  fai  respect 
to  notice  to  Indoraeis.    B^y  cases  must  be  decided  upon  their  own  .particular 
*  circumstanlces,  however  desirable  it  may  be,  when  practicable,  W  lay  down 
a  general  rule.    [5Sf) 

When  notice  U  sent  by  the  mall.  It  la  sufficient  to  direct  i)  to  the  town  where 
the  jiarty  resides,  if  it  is  a.  post  town ;  if  it  is  not,  then  to  the  poet  office  or 

*  poet  town  nearest  to  his  residence,  if  known.  But  the  rule,  as  to  the  nearest 
poet  office^  is  not  of*  unifersal  application ;  for  If  Jhe  party  is  In  the  habit  of 
receiving  his  lettem  at  at  more  distant  post  office,  or  through  a  more  citcuiteas 
rovtn.  and  the  fiict  Is  known  to  the  jierson  sending  notice,  notice  sent  by  the 
latter  qBode  wiU  be  good.  And  where  the  party  Is  in  the  habit  of  receiviog  his 
letters  at  Tarlous  post  offices,  to  suit  his  own  con?enlence  or  business.  It  may 
he  sufficient  to  send  it  to  either.    [5dl] 

A  ioggestion  wai  made  at  the  bar,  that  the  letter  to  the  Indorser,  statfaig  the  de- 
mand and  dishonour  of  the  note,  is  not  aufficlent,  unlesR  the  party  sending  It 
also  informs  ihe  hidorser  thatlie  li  looked  to  forpaymept.  But  where  such 
notice,  is  sent  by  the  holder,  or  by  his  order,  it  *  necessarily  implies  such  a 
itf  pomibiiity  over.    1562] 

ERROR  to  the  circait  court  of  Ohio. 
.  ;Thi6  suit  was  originally  brought  against  William  Steele,^ 
William  Lytle,  and  Thomas  D.  Carneal.  The  plaintifis 
counted  in  assumpsit  for  money  lent  and  advanced,  under  a 
ptoTisioh'of  the  statute  of  the  state  of  Ohio,  authorising  a 
joint  suit  against  all  the  parties  to  a  promissory  note. 

The  original  process  was  served  upon  WUliam  Steele  and 
iVilliam  Lytle.    As  to  Thomas  D.  Carneal,  the  marshal  of 
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the  district  of  Ohio  returned  *Vnot  found  f'  and  this  return 
being  suggested  of  record,  the  plaintiffsi  at  the  September 
term  of  the  circuit  couit  for  the  year  1833,  prooeetdedi  to 
judgment  against  Steele  and  Lytle. 

In  May  1824,  the  plaintifia*  in  pursuance  of  another  sta- 
tute of  the  state  of  Ohio,  sued  out  of  the  clerk's  office  of  the 
circuit  court  a  writ  of  scire'  (kcias  against  Thomas  9.  Car- 
neal,  (as  to  whom  the  marshal  of  the  district  bad  preri'ously 
returned  '^  notfound,*^)  the  object  of  which  writ  was  to  call 
upon  him  to  show  cause  s^hy  be  should  not  be  made  a  party 
to  the  judgment  against  Steele  and  Lytle,  add  why  execu- 
tion should  not  issue  a^rainsi  hiiaagreeably  to  the  provisions 
of  the  statute. 

This  writ  having  been  served  upoa^e  defendant,  a  rule 
waJB  taken  against  him  for  «  plea.  At  the  September  rules 
.1824,  the  defendant's  default  was  entered,  and- judgmeat 
<'nisi."  At  the  January  tetm.  1825,  this  -default  was  set 
aside,  and  the  defendant. filed  the  plea  of  non  assumpsit; 
upon  which  issue  was  joined* 

The  cause  was  regularly  continued  upon  the  docket  until 
the  July  term  1827 ;  at  which  term  the  defendant's  attorney 
filed  a  further  plea. 

<f  And  the  said  Thomas  D.  Carneal^  by  the  ll^ave  of  the 
<  court,  first  had  and  obtained  for  further  plea  in  this  behalf, 
defends  the  wrong  and  injury,  when,  &c.,  and  says.  That 
the  said  promise  in  the  said  declaration,  in  the  origioftl  cause 
supposed,  was  made  by  the  said  Cameal  as  co-indorser  with 
William  Lytle,  upon  a  promissory  note,  made  and  exeouted 
by  the  said  William  Steele,  the  said  Carneal  andXiytle  being 
indorsers,  as  securities  for  the  said  William  Steele;  aiid, 
after  the  making  of  the  said  promise,  and  qfta*  the  comr 
mencement  of  this  suit^  to  wit,  on  the  17th  day  of  December 
1824;  in  consideration  thaf  the  said  Lytle  had  transferred  to 
the  plaintiffs  a  large  amount  of  real  estate,  in  paymcfnt  and 
satisfaction  of  the  debts  of  the  said  William  Lytle  to  tiie 
said  plaintiffs,  including  the  debt  due  theplaintifis  upon  the 
indorsement  aforesaid,  and  had  given  his  noies  for  the  pay- 
ment of  a  large  sum  of  mioneyf  to  wit,  the  sum  of  forty  thou- 
sand dollars,  upon  account  of  and  In  satisfaction  of  hia  sttid 
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liabilities  to  the  plaiDtiffii,  ineludhig  the  indbraemept  aforp- 
said :  the  said  plaintiffs  agreed  with  the  said  Willtaia  Lytle 
tiiat.lbejr  would  accept  and  receive  the  real  estate  so  conr 
Teyedyiuid^the  notes  so  made  and  delivered,  in  satisfaction 
of  the  said  debt  dae  from  the  said  William  Steele^  upon 
which  .the  said  Cameal,  with  ike  jaid  William  Lytle,- were 
indocsers  and  securities  as  aforesatd;  and  did  then  and  there 
accept  and  receive  the  same  in  satisfaction  of  said  debt ;  and 
this  the  said  Carneal  is  ready  to  verify :  wherefore -he  prays 
ju<!^aientt  if  the  said  plaintiffs  their  action  ongbi  Jwthar  to 
hone  or  mainiain. against  /Urn." 

At  the  December  term  1S27,  the  plaintiffs  filed  their  re- 
plication to  the  above  plea,  in  the  following  words ;  ^'  And 
the  said  plaidtifis,.by  Daniel  J.  Caswelli  their  attorney,  as  to 
the  plea  of  the  defendant,  by  him  last  pleaded,  to  /ie/uffAer 
nudntmumee  ^  the  $aid  actiani  say,  that  for  any  thing  in 
the  said  plea  set  forth,  they  ought  not  to  i>e  bsored  yrnpi 
/vrtker  hamng  4md  mainiainii^  their  said  actUm^  because, 
protecting  that  the  said  William  Lytle  did  not  transfer  to 
the  said  plaintiffs  the  real  estate  in  the  said  plea  set  forth, 
nor  give  his  notes  for  the  sum  of  money  in  the  said  plea  set 
forth ;  for  replication  to  the.said  plea,  they  say  that  the  said 
-plaintiffe  did  not  accept  the  eame  in  eoHtf action  qftheewn 
itfmomydue  the  eaid  flaiintjffe,  aeeet  forth  in  their  eakLde- 
ckaration;  and  this  they  pray  may  be  inquired  of  by  the 
country,,  and  the  deiCendant  doth  the  like,  &c. 

The  cause  was  tried  at  the  July  term  1828,  and  a  verdict 
and  judgment  rendered  for  the  defendant. 

The  counsel  for  the  plaintiffs  tendered  their  bill  of  excep- 
tions, and  prosecuted  this  writ  of  error. 

The  bill  of  exceptions  sent  up  with  the  record,  contains 
the  whole  of  the  testimony  given  on  the  trial.  The.  facts 
of  the  case,  as  they  were  understood  and  considered  by  the 
Court,  are  stated  in  the  opinion  of  th6  Court  delivered  by 
Mr  Justice  Story. 

On  the  trial  in  the  circuit  court  of  Ohio,  after  the  evidence 
was  closed,  the  defendant's  counsel  moved  the  court  to  in- 
struct the  jufy  as  in  case  of  a  non-suit,  **  up<m  the  ground  that 
the  evidence  adduced  by  the  plaintiffs  was  not  sufficient  in 
VoL.IL— ST 
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law  to  charge  the  defendant  as  indoraer  of  the  note  afore* 
said ;  and  the  court,  upon  the  motion  aforesaid,  decided  that 
the  evidence  in  writing  adduced  by  the  plaintiffs  was  insuf- 
i^cient  in  iaw  to  charge  the  defendant  and  render  him  liable 
as  indoraer  of  the  note  aforesaid,  and  so  charged  the  jury : 
to  which  opinion  of  the  court,  and  charge  to  the  jufy^  the 
plaintiffs  by  their  coynsel  except,  and  pray  the  court  that 
this,  their  bill  of  exceptions,  may  be  signed>  sealed,  and 
made  a  part  of  the  record ;  which  is  hereby  ordered." 

The  plaintiffs,  by  their  counsel,  moredthe  court  to  charge 
the  jury,  that,  under  the  present  state  of  the  pleadings  in  the 
cause,  it  was  not  necessary  for  the  plaintiflb  to  prove,  that 
they  gave  notice  to.  the  defendant  of  the  non-payment  of  the 
said  QOte  at  the  time  the  same  became  due  and  pigrable,  in 
order  to  charge  the  said  defendant :  which  instruction  the 
court  refused  to  give  the  said  jury;  and  on  the  contrary, 
charged  the  said  jury  that  it  was  incumbent  upion  the  plain- 
tiffs  to  prove  such  notice.  To  which  opinion  and  charge  of 
the  court,  the  plaintiffs,  by  their  counsel,  excepted,  and 
prayed  that  this,  their  bill  of 'exceptions  may  also  be  signed, 
sealed,  and  made*  a  part  ot  the  record.  All  which  was  order- 
ed by  the  court. 

The  case  was  argued  by  Mr  Caswell  and  Mr  Sergeapt  for 
the  plaintiffs  in  error;  and  by  Mr  Benham  for  the  defendant. 

The  counsel  for  the  plaintiffs  contended : 

1.  That  the  Court  erred  in  deciding  that  it  was  incumbent 
upon  the  plaintiffs  to  prove  that  due  and  legal  notice  was 
given  to  the  defendant  of  the  non-payment  of  the  note  set 
forth  in  the  record.  In  order  to  sustain  this  position,  they 
relied  upon  the  fact,  that,  after  the  issue  of  non-assumpsit  was 
joined  by  the  parties,. the  defendant,  by  leave  of  the  court, 
filed  a  plea  of  accord  and  satisfiiction  pending  the  im/,  upon 
which  issue  was  joined.  This  plea,  it  is  contended,  was  a 
waiver  of  the  former  issue. 

2.  That  the  proof  of  notice  was  sufficient  to  charge  the 
defendant  with  the  payment  of  the  note :  and,  consequently, 
that  the  court  errad  in  charging  the  jury  as  in  case  of  non- 
suit. 
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For  the  defendant  in  error  it  was  argaed  that  there  was 
no  error  in  the  decision  of  the  circnit  court  of  Ohio. 

1.  Because  the  evidence  adduced  on  the  trial  by  the  plain-  > 
tifiy  to  prove  a  presentmerit  of  said  note  and  demand  of  pay- 
mentywas  not  sufficient  to  charge  the  defendant  as  indorsef. 

2.  That  the  evidence  of  notice  to  charge  defendant  as 
indorser  was  insufficient. 

3f  That  the  special  plea  filed  by  the  defendant,  at  the 
term  of  July  1827,  in  bftr  of  the  further  maintenance  of  said 
writ,  did  not  waive  the  issue  previously  joined. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Ohio.  The  Bank  of  the  United  States  brought  a  joint 
action  against  William  Steele,  Williani  Lytle,  and  Thomas 
D.  Cameal'(tbe  defendant  in  error),  upon  a  promissory  note 
dated  at  Cincinnati  on  the  22d  of -August  1820,  whereby 
Steele  premised  to  pay  Carneal  or  order,  at  the  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United  States,  at  Cin- 
cinnati, the  sum  of  $11,563  in  sixty  days  after  date;  .which 
pote  was  afterwards  successively  iadorsed  by  Carneal  and 
Lytle,  and  was  discounted  by  the  bank,  and  disbonoured  at 
itsmntarity. 

Tjie  deblaration  is  for  money  lent  and  advanced,  and  the 
suit  is  authorized  to  be  brought  .in  this  form  jointly  against 
all  the  parties  to  the  note,  by  a  statfite  of  Ohio.  The  pro- 
cess was  served. upon  Steele  and  Lytle,  but  returned,  **  not 
served"  upon.  Carneal.  .  Judgmtot  was  afterwards  duly  ob- 
tained against  Steele  and  Lytl^,  and  a  scire  facias  issued 
according  tq  another  statute  of  Ohio  against  Camealf  to 
which  he  appeared,  and  pleaded  the  general  issue  of  non 
assumpsit,  at  the  Januaiy  -  term,  of,  the  court  in  1825. 
Th^Vcause  was  then  regularly  continued,  until  July  term' 
1827,.  whea  by  leave  of  the  court  he  pleaded,  as  a  further 
plea,, the  receipt  of  certain  real  estate  of  Lytle  by  the  bank, 
after  ihs  commencement  qf  the  suU,  in  satisfaction  of  the 
debt-due  upon' the  note,  and  prayed  judgment  if  the  plain- 
tiffs, their  action  ought  further  to.  have  or  maintain  against 
him.    To  this  plea  there  was' a  replication,  and  issue  to  the 
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country ;  and  at  June  term  I8283  the  cadse  was  tried  afad  t 
▼erdict  wav  found,  iEuid  judgment  thereupon  entered  for  the 
defendant.   A  bitlof  ezcep^iond  was  taken  at  the  trial,  upon 
which  the  questions  arose  which  hare  been  discussed  at  the 

'  bar,  and  upon  which  the  opinion  of  the  Court  is  now  to  be 
delivered. 

The  first  qCiestion  is,  whether  the  plea  of  satisfaction,  so 
as  above  pleaded,  is  a  substitution  for  thd  former  plea  of 
Hon  assumpserunt,  sa  as  to  displace  it  entirely,  or  whether 
it  is  an  auxiliary  plea.  So  that  both  issuds  were  properly  be- 
fore th^  jury  at  the  trial  upon  which  they  might  pronounce 
their  verdict.  The  latter  is  contended  for  by  the  defendint 
in  error,  and  was  supported  by  the  judgment  of  the  circuit 
court. 

It  is  admitted  that  E  plea  jpnis  danrien  cimfifiiiaficis  is 
always  pleadied  by  way  of  substitution'  for  the  former  plel^ 
on  which  ht>  proceedittg  is  afterwards  had(a).  The  present 
plea  was  it  fact  pleaded  aft^r  the  lait  co^itinufUvce,  altho]agh 
it  is  n6t  BO  ninted  inthe  plea.  It  differs  from  a  technidrf 
ptea  of  puis.darrien  continuance,  only,  in  this  circumstante 
that  the  sutisfaction  is  alleged  to  have  been  q^  thedufr- 
meneemeni  qf  the  sott)  instead  of  afier  ihi  kut  contimumoB 

'  of  the  suit  In  principle,  however',  they  do  not  difl^'r  since 
each  of  them  requires  the  same  Colnmencement.and  conclu- 
noa;  that  -is,. instead  of  aciPio  nan,  generally^^each  must  be 
pleaded  with  the  prayer  of  actio,  non  uttsrAis  habere;  d&c. 
and  the  judgment  must  fallow  the  prayer,  and  is  repugnant 
10  and  incompatible  with  that  of  a  general  .judgment  upon 
matters  befote  the  suit  brought.  As  therefore,  the  same 
judgment'  cannot  be  rendered  upon  the  g^nes^l  ifsiie,  and 
upon  such  a  plea  of  matters  arising  After  the  suit  brought,  it 
is  difficult  to  perceive*  how  they  can  be  united.  But  it  is 
the  less  necessary  to  rest  any  absolute  decision  upon  this 
point,  because  we  are  all  of  opinion,  that  the  judgraient  be- 
low ought  to  be  reversed  iipon  the  exceptions  taken  to  the. 
merits. 
The  court  below  ruled,  that  the  evidence  adduced  at  the 

(a)  Aq^keM pn PkaOifiggBU  S8.    Omiyii't  Dig.  AbnteniBt» 1. 14. 
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trial  was  not  tiifficient  iti  law  to  charge  the  defeodanl  as  in- 
dorserr  That  evidence  waiB  supposed  to  be  deficient  in  two 
respects ;  Ist,  that  tbere.  was  not  a  proper  demand  of  payment 
of  the  note  of  thd  maker,  at  the  time  when  U  beoamer  doe ; 
and  3d,  that  doe-notito  was  not  gi^en  of  the  non-payment 

''to  the  defendant  as  indorser* 

Upon  the  first  point  the  evidence  is,  that  on  the  day  when 
the  note  became  dne,.the  note  was  in  the  bank  at  Cincinnati, 
the  bank  being  the  holder  thereof  and.  it  b^ing  payable 
tharoj  and  that  aider  the  usual  banking  hours  were  over,  it 
was  delivered  to  a  notary  by  the  officers  of  the  bank  for  pro- 
iest»  they  informing,  htm  at  the  time,  that  there  were  no  funds 
there  for  the  payment  of  the  note.  We  are  all  of  opinion, 
tbatthis  was  a  sufiicient  proof  of  a  due  demand  of  payment: 
Where  a  note  js  payable  at  a  :bank,  it  -is  not  necessary  to 
make  any  personal  demand  upon  the  maker  elsewhere.  It 
is  his  duty  to  be  at  the  bank  within  the  usual  bours  of  busi- 
ness to  pay  the  same,  and  if  he  omits  so4o  do,  and  a  demand 
is  there  made  of  payment  by  the  holder,  within  those  hours^ 
and  it  is  Irefused  or  neglected  to  b^  made,  the  holder  is  enti- 
tled to.maintain  his  action  for  such  dishonour.  But  where 
the  bank  is  itsel(  the  holder  of  the  note  so  payable,  no  ibr-> 
mal  demand  is  necessary  tp  be  made  of  payment.  The 
maker  has  th<5^^  whole  period  of  the  usual  braking  hours  to 
pay  it;  and  if'he  does  not  pay  it  writhia  those  hours,  it  is.equi^ . 
valent  to  a  demand>  and  refiisal  of  payment  on  his  part,  and 

'the  note  ought  not  to  b^  delivered  out  for  protest  until  isfter 
tfaiose  hours  are  passed.    If  the  bank  has  funds  .of  the  maker 

.  in  its  huids,  that  might  fii'mish  a  defence  to  a  suit  brought 
bt  non-payment.  But  this  is  properly  matter  of  defence  to 
be  shown  by  the  party  sued,  like  any  otheir  payment,  ahd  not 
matter  to  be  disproved,  by  the  bank,  by  .negative  evidence. 
This  dbctrine  was  recognised  by  this  Court  in  FuUenon  tis. 
The  Bank  of  the  United  States,  at  the  last  term!  1  Psisrs'a . 
iZip.  604.  617. 

Then  as  to  the  other  point  ofnotice,  the  facts  are,  that 
the  defendant.  Carnal,  resides  in  Campbell  county,  in  the 
state  of  Kentucky.  The  note  became  due  on  the  34th  of. 
October  1830,  and  on  the  next  day  the  notary  put'  a  sealed 
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BQtice  of  the  protest  and  non-payment  into  the  post  6ffice 
ii^  Cincinnati,  direeled  /^To  Thomas  D.  Carheal,  Campbell 
coQUty,  Kentucky/'  the  postage  on  which  was  not  paid.  At 
that  time  CarneaPs  residence  in  Campbell  county  was  with- 
out the  limits  of  any  post  town,  and  about  two  miles  from 
Cincinnati,  across  the  river  Ohio ;  and  his  residence  was  well 
known  to  the  officers  of  the  bank,  its  well  as  the*  postmaster 
at  Cincinnati.  The  county  seat  of  Campbell  county  is  New- 
port, where  there  is  a  post  office,  JEibout  three  miles  distance 
from  Cameal's  residence,  the  river  Licking  being  between 
them ;  and  there  is  alscf  another  post  office  at  CovingUm,  be- 
low the  riv^r  Licking,  about  two  mMes  distance  Srom  his  re- 
sidence. In  October  1820,  the  mails  from  Cinqinnati  passed 
once  a' vifeek  only  through  Covington,  and  three  times  a  week 
through  Newport.  •  Carneal  was  in  the  'habit  of  receiving 
letters  at  the  Newport  office,  as  well  as  at  the  offices  in  Co- 
vington and  Cincinnati.  He  was  in  the  habit  of  receiving 
all  the  letters  directed  to  bim  at  Cincinnati,  at  (be  office  in 
that  place,  and  had  given  orders  to  the  postniasiert  to  detain 
all  such  letters  there  until  he  calM  for  them.'  He  visited 
*  Cincinnati  very  frequently  and  almost  daily,  having  busi-. 
ness  and  being  a  director  of  a  bank  located  at  that  place. 
The  postmaster  was*  in  the  habit  of  sending  letters  directed 
to  him,  in  Campbell,  county^  by  the  Covington  mail,  when- 
ever he  observed,  the  address,  unless,  as  was  aometimea  the 
case,  he  called  for  letters  at  the  office  before  the  Coviogtdif 
mail  was  sent.  But  other  letters,  directed  generally  to  Camp- 
bell county,  when  the  place  of  residency  of  the  party. was 
unknown,  wire  sent  by  the  postmaster  io  Newport* 'The 
notary  himself,  when  he  pat  the  present  notice  into  th^  post 
office  at  Cincinnati,  supposed  that  Cameal'  received  all  bia- 
letters  ^t  that  office.  The  first  mail  whicb.lefl  Cincinnaiti 
for  Newjwrt,  after  the  .deposit  of  this  notice,  was  on  the  36tb 
of  October;  and  the  first  which  left  for  Covington  was  on 
the  28th  of  the  same  month.  There  is  no  evidence  in  the 
case  that  the  letter  in  question  went  either  by  the  mail  of  the 
36th  to  Newport,  or  by  that  of  the  28th  to  Covington.  .  The 
defendant,  Carneal,'has  not  produced  the  letter,  if  it  waiev^r 
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received  by  him-;  and  the  circumstances  afford  a  strong  pre- 
sumption  that  it  might  have  been  received  at  Cincinnati. 

Such  is  a  summary  of  the  material  &ct8)  upop  which  this 
Court  is  called  to  pronounce,  whether  there  was  due*  dili-> 
gence  in  the  tranamission  of  the  notice  to  the  defendant. 
The  latter  having  asked  the  court  below  to  instruct  the  jury 
as  in  case  of  a  non-suit ;  and  the  court  having  acceded  to 
his  request,  that  instruction  can  be  maintained  only  upon 
the  supposition  that  there  was  no  contrariety  of  evidenc^e  as 
to  the  facts  which  ought  to  have  been  left  to  the  jury ;  and 
consequently,  every  inference  faijrly  deducible  from  the  Acts 
which  JBifforded  a  presumption  of  due  notice,  ought  to  b6 
made  in  fevpur  of  the  plaintiffck 

It  18  difficult  to  lay  down  any  universal  rule,  as  to  what  is 
due.  diligence  in  respect  to  notice  to  indorsers.  Many  cases 
must  be  decided  upon  their  own*  particular  circumstances, 
however  desirable  it  may  be,  when  practicable,  to  lay  down 
a  general  rule.-  When  notice  is  sent  by  the  mail,  it  is  suf- 
fidnt  to  direct  it  to  the  town  where  the  party  resides,  if  it  is 
a  post  town.  If  it  is  not,  then  to  the  post  ofl^e  or  post  town 
bearesi  to  his.reBiden<;e)  if  known.  But  the  rule,  aa  to  the 
nearest  post  office,  is  not  of  universal  application,-  for  if  the 
pevty  is  hi  the  habit  of  receivibg  bis  letters  •at  a  more  dis- 
tant post  office,,  of  through  a  more  circuitous  route,  and 
that  fact  is  known  to  the  person  sending  notice,  notice 
aedf  by  the  latter  mode  will  be  good.  And  where  the  party 
is  in  the  habit  of  receiving  his  letters  at  various  post  offices,, 
to  suit  bis  own  convenience  or  business,  it  may  be  sufficient 
to  send  it  to  either.  The  object  of  the  law  in  all  these  cases 
is  to  enforce  the  transmission  of  the  notice  by  such  a  route 
as  that  it  may  reUch  the  party  in  a  reasonable  time.  This 
doctrine  itrfiilly  recognized  by  this  Court  in  the  case  of  The 
Bank  of  Columbia  v$.  Lawrence,  decided  at  the  last  term. 
}  Psto-t't  jRep.  578. 

It  has  been  objected  that  the  direction  of  thia  letter  to 
Campbell  county  generally  was-  not  sufficient,  but  tblit  it 
oi^ht  to  have  been  directed  to  the  nearest  office,  for.  Other- 
wise it  might  happen,  that  it  would  be  sent  to  a  post  office, 
which,  though  the  comity  seat,  might,  be  very  distnt  from 


553  SUPREME  COURT. 

[Buk  of  th«  United  Slatoi  «t.  Carneftl.] 

the  residence  of  the  party.  Whether  a  mere  direction  to 
the  county  without  farther  specification,  where  the  party 
does  not  reside  in  any  town  therein,  would  be  sufficient  in 
all  cases  and  under  all  circumstances,  we  do  not  think  it 
necessary  to  decide.  That  question  may  well  be  left  until 
it  is  necessary  in  judgment.  But  w¥ere  the  description  is 
general,  if  it  is  in  fact  sent  to  the  proper  post  o^ce,  or  if, 
after  due  inquiry  it  is  tlio  only  description  within  the  reach 
of  the  person  sending  the  notice,  we  think  it  may  be 
safely  declared  to  be  sufficiently  certain,  and  that  a&ffereqt 
doctrine  would  materially  clog  the  circulation  of  negotiable  • 
paper.  We  think  the  description  ip  the  present  case  was 
in  every  view  sufficient.  There  was  no  mis-direction  |  for 
Canieal  did  live  in  Campbell  county.  His  actual  residence 
was  well  known  to  the  postmaster  at  Cincinnati,  and  the 
4esQription  did  not  and  could  not  mislead  him.  If  the  di- 
rection was  observed,  it  would  be  sent  to  Covington,  or 
would  be  detitered  at  Cincinnati.  If  not,  it  would  be  sent 
at  farthest  to  Newport. 

Then,  was  the  notice  in  fact  duly  giyen,  or  duly  sent 
through  the  proper  post  office  ^  We  are  all  of  opinion  that 
it  w.as.  The  post  office  at  Cincinnati  was  almost  as  near  to 
the  party's  jresidenee  as  that  at  Covington.  J*he  difference 
is  too  trifling  to  afford  any  just  ground  of  preference ;  Imd 
Cincinnati  was  the  place  where  he  was  itaost  likely  to  re- 
ceive the  letter  promptly,  since  it  wa9  the  place  of  his  busi- 
ness and  of  his  hiibituaj.and  almost  daily  resort  If  it  had 
never  been  tnmstnitted.  from  that. office  at  all,  weare  not 
prepared  to  say,  that  under  suph  circumstances;,  the  notice 
left  t^re  was  not  of  itself  sufficient,  since 'th^)>arty' was 
known  there  and  his  description  unequivocal.  It  does  not 
appear  in  point  of  fact^  that  it  ever  left  that  place  for  bbj 
other  post  office*.  If  it  did  not,  the  strong  presumption  is, 
that  it  was  ihefe  delivered  to  the  party.  But  itii  was  sent 
to  Newport,  how  can  the  Court  say.that  it  was  mis-sentl  The 
party  was  in  the  habit  of  receiving  letters  there*;  it  was  the 
county  seat ;  and  the  mail  by  that  route  was  three  times  a 
week,  and  that  by  Covington  only  once  a  week.  The*pro- 
babilitiesi  therefore,  in  fkvour  of  an  ^arly  receipt  of  the  tet- 
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ter  from  this  circumstance  might  fairly  balance  any  in  the 
opposing  scale,  from  theiocrease  of  distance,  and  the  inter- 
vention of  the  river  Licking.  And  in  fact  the  letter  would 
at  that  time  have  reached  Newport,  twad^ys  earKer  than  it 
would  have  reached  Covington.  We  think  it  would  be  in- 
convenient and  dangerous  to  lay  down  any  rule,  that  the 
person  sending  a  notice,  ought  under  such  circumstances  to 
direct  the  letter  to  the  nearest  post  office.  We  think  that 
the  notice  would  have  been  good  by  either  route;  indeed 
good,  if  left  at  the  post  office  at  Cincinnati. 

A  suggestion  has  been  made  at  the  bar,  that  a  letter  to 
the  indorser  sUiUng  the  demand  and  dishonour  of  the  note, 
is  not  sufficient,  unless  the  party  sending  it  also  informs  the 
indorser  that  he  is  looked  to  for  payment:  But  when  such 
notice  is  sent  by  the  holder,  or  by  his  order,  it  necessarily 
implies  juch  a  responsibility  over:  For  what  other  jpurpose 
could  it'  be  sent?  We  know  of  no  rule  that  requires  any 
formal  declaration  to  be  made  to  this  effect.  It  is  sufficient, 
if  it  may  be  i:easonably  inferred  from  the  nature  of  the  no- 
tice. 

For  these  reasons  we  are  aU  of  opinion  that  the  judgment 
of  the  circuit  court  oiight  to  be  reversed ;  and  the  cause  re- 
manded, with  directions  to  award  a  venire  facias  xle  no?o. 
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Bavid  Caivtxx,  Appellaut  m.Thk.Amxrican  and  Ocban  Ih- 

SUKAlfCB   CoVPAJfY  OF  NkW  YoBK,  ApPBLLU. 

A  motion  to  dismiM  t  rait  for  wv^t  of  jurifldietioD»  applies  solely  to  esses  where 
this  Court  has  net  jurisdiction  of  llie  cause;  And  not  wh^i*  the  dreoit  court 
hss  exceeded  its  proper,  jurisdiction  in  the  particular  case. 

THIS  case  was  heard,  and  decided  upon  the  preliminary 
question  which  it  involved,  in  January  terin.  1 828.  Bee  1  PeUr$t 
.511.  On  the  hearing,  the  Supreme  Coiirt  decided  in  favour 
of  the  claimant,  and  decreed  restitution  of  the  cotton,  which 
was  the  iaubject  of  controversy.  By  the  mandalte>  directed 
to  the  circuit  court,  it  viras  crdered,  *^  that  such  execution 
and  proceedings  be  bad  as,  according  to  right  and  justic^e, 
and  according  to  the  laws  of  the  United  States*  ought  to  be 
had."  The  tnandate  being  -filed  in  the  circuit  court,  it  was 
ordered  thatthesaime' be  recorded,  ^^  that  the.  ca^  be  pot 
on  the  docket,  and  it  be  referred  to  the  officer  of  this  court 
to  examine  jnta  the  damage^  sustained  by.  the  claiviaiit, 
David  Canter,  in  consequence  of  the  proceedings  of  the 
libellants ;  and  report  thereon  at  as  early  a  dqr  as  pojisible 
to  the.  court." 

Upon  this  order  of  court  being  made,  Mr  Canter  filed  a 
statement  of  his  claim,  and  tbe  case  went  before  the'register. 
The  counsel  for  the  defendants  filed  with  the  register  the 
following  protest.: 

And  noWjOnthis  sixteenith  day  of  July,  Qne.thoqaand 
eight  hundred  and  twenty ^eight,  the  ^4  libellants,  by  Pe- 
tegru  and  Cruger,  their  proctors,  object  to  the  order  of  re- 
ference made  by  the  honourable  the  circuit  court  of  the 
United  States,  for  the  sixth  circuit,  to  ascertain  the  damages 
alleged  to  have  been  sustained  by  the  respondent  in  this 
case,  and  they  article  and  protest  against  all  acts  and  pro- 
ceedings under  the  same  for  these,  reasons,  to  wit :  1st,  That 
the  mandate  of  the  Supreme  Court  of  the  United  States, 
givies  no  authority  or.  instructions  to  th6  circuit  court,  to 
inquire  into  damages.    2d,  That  the  decrees  of  the  district, 
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oircttit  and  Supreme  courts  do  not  award  damages  to.  the 
jespondent.  3d,  That  the  Kbellants  are  not  in  any  manner 
liable  for  dankages.  4tby  That  at  all  events  the  inquiry^ 
to  damages,  cannot  extend  beyond  the  amount  of  libellants' 
stipulations,  by  which  alone  they  are  before  the  Court. 
PcTEORu  6l  Cruoer,  Proctors  for  Libellant. 

These  objections  were  disallowed,  and  the  register  pro- 
cedded  to  Udce  evidence  subject  to  the  protest,  and  to  exa- 
mine into  the  claim  of  damages;  and  afterwards  made  a  re- 
port upon  the  claim  to  the.  circuit  court. 

The  circuit  court  having  .by  their  decree  disallowed*  the. 
claims  of  the  appellant  to  damages,  with  the  exception  of  a 
small  amount,  an  appeal  was  entered  to  thisCburt. 

Mr  Cruger,  for  the  appellees,  moved  to  dismiss  the  appeal, 
on  the  ground  that  the  mandate  of  this.  Court  did  not  autho- 
rise any  proceedings  in  the  circuit  court  for  the  assessment 
of  damages. 

The  motion  was  supported  by  Mr  Cruger  for  the  appellees, 
and  opppsed  by  Mr.  Coxe  and  Mr  Webster  for  the  appellant. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

The  motion  mad^  is,  to  dismiss  this  case  for  want  of  juris- 
diction. But  ^  motion  to  dismiss  a  suit,  for  want  of  juris- 
diction, applies  solely  to  cases  where  this  Court  has  not 
jurisdiction  of  the  cause,  i^id  not  to  cas6s  where  the  circuit 
court  hak  exceeded  its  proper  powers  in  the  particular  case. 
In  the  present  tase,  this  Court  has,  certainly,  jurisdiction  to 
revise  the  decree  complained  of  in  the  circuit  court.  «Who* 
tber  that  decre,e  wi^  proper  or  not,  after  the  mandate  of 
this  Court,  is  matter  for  discussion  upon  an  argument  upon 
the  merits  of  that  decree;  but  not  on  a  motion  like  the  pre^ 
sent. .  The  motion  is,  therefore^  overruled. 
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JaXSS  CoHOLLT  AlfD  dnUBBS,  APIPBLLAIITS  «#.   RiCHABD  TaYLOB 
Ain>  0THXB8,  APFisLLXXS. 

WheD  tbera  ii  do  change  of  tiiepaiUM  to  i  suit,  doting  itf  progrew,  t  JoiMletion 
depeodiog  nn  the  condltioQ  of  the  partial,  ia  gOTomad  by  tlwt  condidoa  aa  it 
wif  at  tba  eommaDcemant  of  tba  auit.    [666] 

If  an  alien  ahould  sue  a  citizen,  and  aliould  omit  to  sute  tlia  character  of  the 
paHies  in  the  bill,  though  the*  Court  Could  not  eierdse  Jurisdiction  wblia  the 
defect  tai  the  bill  remained,  yet  it  might,  asb  erery  day'a  practice,  be  correct- 
ed at  any  time  l^efore  the  hearing,  and  the  Court  would  :not  hesitabi  to  deeiee 
in  the  cause.   .[666-] 

The  suit  was  originally  tostituted  by  aliens  and  a  citixen  of  the  United  Stales  as 
Complainants,  against  the  defendants^  citizens  of  the  United  States.  In  die 
progress  of  the  cause,  and  before  Ihe  final  hearing,  the  name  of  the  cltise»  of 
tho  United  States  who  was  one  of  the  plaintiffs  was  stiuck^  out  and  he  was 
made  a  defendant  by  the  Court.  It  was  he  1  i  '.  le  substantial  parties,  phdn- 
tiffii,  those  for  whose  benefit  the  decree  is  nought,  are  aliens,  and  the  Court 
has  original  jurisdiction  between  them  and  all  the  defendants^  But  theypra* 
foited  the  ezereise  of  this  Jurisdiction  by  uniting  wiUi  themselves  m,  petsoa 
betweeii  whom  and  one  of  the  defendants  the  Court  could  not  take  Jurisdiction  : 
strike  out  his  name  as  a  complainant,  and  the  impediment  Is  removed  to  die 
eiereisQ  of  that  orighial  Juiisdiotlon  which  the  Court  possessed  betweeii  the 
allea  parties,  and  all  the  citizen  defendants.  There  is  no  obJectioD,  founded  on 
convenience  or  law,  to  this  course.    [Cl66]' 

THIS  was  an  appeal  from  the  circuit  court  of  the  United 
Stfltes  for  the  district  of  Kentucky,  in  which  court  the  ap- 
pellants were  complainants,  and  the  appellees  wece  defend- 
ants. 

In  the  circuit  court  of  Kentucky,  on  the  20.th  of  February 
1818,  Thomas  Conolly,  James  Conolly,  Margaret  Conolly, 
David  David,  and  Francis  Badley,  aliens  and  subjects  of  the 
Ai«t^  of  the  iMtted  kingdoms  cf  Oreat  Britain  and  Ireland^ 
and  Samuel  Mifflin,  a  cUijsen  of  the  state  of  Pennsylvania, 
filed  their  bill  against  certain  defendants,  claiming  to  have 
an  equitable  title  to  a  large  tract  of  lands  in  right  of  colonel 
John  Conolly  deceased,  situated  at  the  falls  of  Ohio,  in  the 
state  of  Kentucky.  The  defendants  in  the  bill  were  Richard 
Taylor,  Fortunatus  Cosby  and  Henry  Clay,  citizens  of  Ken- 
tucky, and  fVUliam  Lytle^  described  in  the  subpcsna  as  a 
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citizmcf  Kentuckjft  but  who  im#  in  fact  a  citizen  of  Uk 

state  of.  Ohio.    Thesubpoeoa  was  served  op  all  the  defen4^ 

aotSi  Mr  Lytle  having. been  found  by  the  process  in  Ken-, 

tacky. 

^  ^e  answer  of  Mr  Lytle  protests  against  the  jarisdiction 

of  the  circuit  court,  he  being  a  citizen  of  the  state  of  Ohio. 

In  the  further  progress  of  the  suit  before  the  circuit  court, 
at  May  term  1823^  on  motion  on  the  part  of  the  complain- 
antB,  the  name  of  Samue]  MiflBin  was  struck  out  of  the  bill 
as  a  plaintiff,  and  he  was  made  a  defendant;  after  which  he 
answer^  ah  amended  bill  filed  against  him. 

When  therefore  the  case  calbe  on  to  a  hearing  in  the  cir- 
cuit courty  at  May  term  1826,  the  parties  complainants  were 
all  aliens  and  subjects  of  the  king  of  Great  Britain  and  Ire- 
land; two  6f  the  defendants  were  citizens  of  the  state  df 
Keptucky^  one  of  them  was  a  citizen  of  the  i^tate  of  Ohio* 
and  Samuel  Mifflin  was  a  citizen  of  the  state  of  Pennsyl- 
vania. 

The  cause  was  argued  upon  an  objection  to  the  jurisdic- 
tion of  the  case  tn  the  circuit  court  of  Kentucky,  and  upon 
its  merits.  This  Court  being  divided  upon  the  merits^  and 
no  opinion  having  been  expressed  upon  any  other  question 
in  the 'Cause  but  that  of  jurisdiction;  the  reporter  does  not 
consider  himself  permitted  to  state  any  of  the  facts  of  the 
case,  or  the  arguments  of  counsel,  other  than  those  connect- 
ed with  that  point. 

The  counsel  for  the  plaintiffs  in.  error  were  Mr  Wirt,  at- 
torney |[eneral,  Mr  WickUffe,  and  Mr  Peters.  For  the  de- 
fendants, Mr  Sergeant  and  Mr  Nicholas. 

In  support  of  the  jurisdiction  of  the  Court,  it  was  argued, 
that  it  was  a  subject  of  frequent  regret  that  the  whole  juris- 
diction proposed*  by  the  constitution  for  the  courts  of  the 
United  States,  has  not  been  conferred  by  congress  on  the^ 
courts.  The  wise  policy  of  the  constitution'  has  failed  )o 
take  effect ;  and  justice  has  often  fallen  short  and  been  de- 
feated by  the  mere  defect  of  the  judiciary  system. 

The  Court  will  not  be  disposed,  therefore,  to  narrow  the 
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defective  legislation  which  'h&4  taken  place,  by  potting  on  it 
m  too  rigoroub  cdnstructiion. 

In  the  present  instance  it  requiresi  only  a  fahr  constroction 
of  the  act  of  congress  to  sustain  the  jurisdictiqn.  ■  AH  the 
casea  cited  on  the  other  side  are  admitted, -bnt  it  is  conceiv- 
ed that  they  do  not  tpuch  the  question  of  jurisdiction  in  this 
case* 

The  11th  section  of  the  judiciary  act  of.l789,  gives  juris- 
diction to  the  circuit  courts  ^<of  iB.ll  suits  of  a  civil  nature  at 
common  law  or  in  equity,  where  the  n^atter'  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value,  of  five  hundred 
dbllars,  and  the  United  States  are  plaintiffs  or  petitioners^^ 
or  an  alien  is  a  party^or  the  suit  is  between  the  citizen  of  a 
state  fi^here  the  ^  suit  is  brought,  and  a  citizen  of  another 
state."  Thus  the  a6t  pre^nts  three  distinct  classes  of  cases, 
wtkete  the  Court  takes  jurisdiction  from  the  character  of  the 
parties;  1st,  where  the  United  States  are  plaintiffs  or  peti- 
tioners ;  2d,  where  an  alien  is  a  party ;  and  3d^  where  the  ac- 
tion is  between  a  citizen  of  the  state  where  the  suit  is  brought) 
and  a  citizen  of  another  state. 

The  counsel  for  the  appellees  suppose  that  this  case  falls 
within  the  third  class,  and  they  have  cited  several  cases  de- 
cided in  the  circuit  courts  to  show  that  where  the  case  does 
fall  under  the  third  class,  one  of  the  parties  must  be  a  citizen, 
of  the  state  in  which  the  suit  is  brought. 

If  it  Were  conceived  that  the  case  did  belong  to  the  third 
class,  it  might  well  be  contended  that  the  objection  came  too 
late  from  MrLytle;  because  it  is  a  privilege  on  which  the 
party  may  insist,  or. may  waive  at  pleasure;  and  that  after  ap- 
pearing and  answering  to  the  merits,  it  is  too  late  to  make 
it.  Oracle  v$.  Palmer^  8  Wheaion,  699.  The  case  of  the 
Abbey,  1  Mason,  360.^    3  Mason,  158. 

Lytle  appeared  and  answered  to  the  merits;  and  although 
in  his  answer  he  suggests  an  objection  to  the  jurisdiction  of 
the  court,  he  does  not  state  thespecific  grotmd  of  his^  ob- 
jection. 

Besides,  according  to  the  chancery  practice,  a  plea  in 
abatement  to  the  jurisdiction,  and  an  adswer  to  the  merits 
cannot  stand  together,  but  the  answer  overrules  the  plea. 
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But  the  conclusive  answer  to^the  objection  of  the  want  of 
jurisdiction  is,  that  thk  case  does  not  bebng  to  the  third 
class  of  cases  put  by  the  judiciary  act,  i^ut  b^elongs  to  the 
second. 

The  third  class  being  of  sdits  between  citizen  and  citizen, 
has  been  judicially  settled  to  relate  to  cases,  not  where  citi- 
zens were  the  nominal  parties  only,  but  where  the  interests 
also  are  citizen  interests. 

In  Brown  et  al.  vs.  Strode,  5  Cranch^  303,  this  Court  de- 
cidedj  that  the  courts  of  the  United  States  have  jurisdiction 
of  a  case 'between  citizens  of  the  same  9tate\  where  the 
plaintiffs  are  cnty  nominal  parties  far  the  use  qf  an  alien. 
The  plain tjffs,  in  that,  were  the  justices  qf  the.  peace  for  the 
county  of  Stafford  in  Virginia,  and  were  all  citizens  of  thoit 
state.  The  defendant  Strode  was  also  a  citizen  of  that 
state.  Thie  action  was  on  an  executor's  bond :  no  one  could 
have  sued  on  that  bond  but  the  plaintiffs,  to  whom  the  bond 
had.  been  given.  They  were*  therefore,  necessary  and  in- 
dispensable parties. 

But  the  interests  involved  in  the  suit  being  the  interest  of 
an  alien ;  the  suit  being  for  the  use  of  the  alien ;  the  no- 
minal plaintiffs  being,  quo  ad  hoc,  merely  trustees  for  the 
alien,-  sueing  solely  for  his  benefit,  without  any  interest  in 
the  subject  themselves,  the  jurisdiction  was  diaintained  on 
this  ground  and  on  this  alone. 

So  here,  MifHin,  one  of  the  nominal  plaintiffs,  had,  and 
still  has,  no  manner  of  injterest  in  the  case.  He  is  a  mere 
trustee  under  the  will  of|  John  GonoUy,  for  the  alien  com- 
plainants, and  the  suit  is  broughf  solely  for  the  use  of  aliens. 

In  principle  the  case  is  identical  with  that  of  Brown  et  al. 
vs.  Strode.  Like  that  it  is  purely  a  suit  for  the  recovery  of 
alien  interests,  and  like  that  this  suit  is  well  founded,  as 
being  in  substance  a  suit  by  aliens. 

Again, 'Mifflin  was  a  party  solely  for  conformity;  that  is, 
a  merely  formal  party^  The  test  of  a  defendant  being 
merely  a  formal .  party  is,  that  no  decree  can  be  repdered 
against  him,  that  is,  against  his  interests  or  affecting  his 
interest.  E  converse,  the  test  of  a  complainant  being 
merely  a  formal  party,  is,  that  no  decree  can  be  rendered 
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for  htm  ^  that  is,  no  d<6cree  id  favour  of  faia  interQats;  and 
the  joinder  or  non-joinder  of  such  a.  party  cannot  affect  bit 
interests. 

In  support  of  which  cited  the  following  authorities.  Rus- 
sell w.  Clark,  7  Cranch,  69;  Wormley  vs.  Wormley,  8 
fVheaian,  421 ;  West  vs.  Randall,  2  Mason,  )8l. 

The  suit,  then,  being  substantially,  and,-  according  to 
Brown  and  others  t^^.  Strode,  a  suit  by  aliens,  is  it  any. ob- 
jection to  the  jurisdiction  of  the  court  that  some  of  the  de- 
fendants are  citizens  of  Kentucky,  where  the  suit  is  brought^ 
and  one  of  them  is  a^citizen  of  Ohio  9  Is  it  necessary,  when 
the  plaintiffs  are  aliens,  that  the  defendants  should  be  citi- 
zens of  tt;e  particular  state  where  the  suit  is  brought  ? 

The  judiciary  ^ct  does  not  make  this  necessary.  The 
lltb  section  gives  the  jurisdiction  where  an  alien  is  a  parCy^ 
without  a  word  more ;  there  is  no  qualification  of  this  juris- 
diction from  the  residence  of  the  opposite  parties;  il  is 
enough  if  they  be  citizeiis  of  the  United  States. 

Will  this  Court  create  a  limitation  on  their  jurisdirtlion 
When  the  law  has  created  none. 

Is  it  not  thd  object  of  the  law  and  of  the  constitntipn,  in 
dl  cases,  to  give  the  alien,  ^here  he  is  a  party  to  the  suit,  an 
impartial  tribunal  in  the  courts  of  the  nation  9  And  is  not 
this  object  as  strongljr^demainded,  where  bis  antagonists  are 
citizens  of  different  states,  as  where  they  are  citizens  of  the 
same  state  ) 

The  manifeM  object  of  the  constitution  and  law,  is  to  pre- 
vent the  aFien  from  being  driven  into  the  state  courts,  and 
there  encountering  the  prejudices  which  were  to  be  appie-^ 
bended  in  th^  local  courts;  but  this  salutary  purpose  will  be 
totally  defeated,  if  by  the  residence  of  his  adversaries  10 
different  state9  you  compel  him  to  go  into  the  courts  of  the 
state  where  some  of  them  reside.  Hence  the  law  founds 
the  jurisdiction  in  any  case  where  an  alien  iaa  party. 

If  ybu  limit  his  right  to  a  case  in  which  all  his  adversaries 
rende  in  the  same  state,  you  defeat,  so  far,  the  salutary  pur- 
pose of  the  constitution  and  the  law. 

Reverse  the  case,  suppose  that  citizens  of  differeiit  states 
have  a  joint  claim  against  an  alien,  can  they  not  bring  a  suit 
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against' him  in  the  federal  court  1  The  single  criterion  of  ju- 
riBdictioD  put  by  the  law  has  occurred.  ^*  An  alien  is  a  ]>arty, 
and  it  is  no  where  -said  that  the  opposite  parties  must  ^1 
belong  to  the  same  state/' 

Will  you  not  apply  the  same  rule,  where  the  alien  is  the 
plaintiff,  the  case  being  the  same? 

So  far  as  the  Court  appear  to  have  touched  this  question 
in  former  cases,  it  may  be  inferred,  that  their  construction 
is  that  which  has  been  indicated. 

When  the  case  is^one  between  citizens,  Ft  is  necessary  to 
show  the  jurisdiction  in  the  bill  or  declaration,  by  averring 
that  the  plaintiff  is  a  citizen  of  one  state,  and  the  defendant 
of  another.  But  when  an  alien  is  a  party,  the  jurisdiction 
has  been  held  to  be  sufficiently  shown  by  stating  that  fact, 
without  averring  that  the  defendant  is  a  citizen  of  the  state 
in  which  the  suit  is  brought.  Gracie  et  al.  vs.  Palmer  et  ah 
8  fVheatan,  699. 

The  1 1th  section  contains  this  further  provision,  "  that  po 
civil  suits  shall  be  brought  before  either  of  the  said  courts 
agfiinst  an  inhabitant  of  the  United  States,  by  any  original 
process  in  any  other  district,  than  that  whereof  he  is  an  in- 
habitant or  in  which  be  shall  be  found  at  the  time  of  isuing 
the  writ.  •' 

Does  this  apply  to  suits  brought  by  alibns,  or  is  it  confined 
to  suits  brought  by  citizens  1  Considered  as  applying  to  suita. 
brought  by  citizens,  it  has  been  judicially  pronounced  to  be 
a  very  inconvenient  restriction  on  the  constitutional  grant  of 
jurisdiction.  White  V9.  Fenner,  1  Masan^  521.  That  it 
should  apply  to  suits  by  aliens  may  be  well  questioned. 

The  only  substantial  and  real  parties  in  interest  to  this  suit 
were  the  aliens.  Mr  Mifflin  was  made  a  party  complain- 
ant at  the  commencement  of  the  proceedings,  but  it  was  af- 
terwards found  that  in  order  to  carry  into  effect  the  object 
of  the  bHl,  and  to  obtain  fro*m  him,  what  the  real  parties  had 
a  right  to  demand,  it  was  necessary  to  make  him  a  defend- 
ant Thus,  therefore,  in  the  circuit  court,  wben.the  case  was 
beard,  all  the  parties  plaintiffs,  even  nominally,  were  aliens ; 
4Uid  the  defendants  were  alt  citizens  of  the  United  States, 
and  alleged  to  be  so  on  the  record. 
Vol.  II.— 3  V    . 
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For  the  defendants  in  error  it  was  contended  that  the  cir- 
cuit court  of  the  Kentucky  district  had  no  jurisdiction.  The 
bill  of  complaint,  which  is  the  foundation  and  commence- 
ment of  the  suit  in  equity,  states  Samuel  F.  Mifflin,  one  of 
the  comj^lainants,  to  be  a  citizen  of  Pennsylvania,  and  Wil- 
liam Lytle,  one  of  the  defendants,  to  be  a  citizen  of  Ohio. 
William  Lytle  pleaded  to  the  jurisdiction,*  and  thus  saved  his 
right  to  object,  even  if  he  had  had  power  to  waive 'it,  which 
he  had  not,  Cbnsent  cannot  give  jurisdiction.  Theobjec- 
tiod  is  not  founded  upon  the  provisiojn,  that  a  citizen  shall 
not  be  sued  in  the  courts  of  tl-e  United  States,  except  in 
the  state  where  he  resides,  or  is  found  at  the  time  of  serving 
the  process.  That  is  a  privilege  which  he  may  waive  by 
appearance. .  It  rests  upon  that  part  of  the  act  of  congress, 
{A^^tof  1789,  sec.  11.)  which  expressly  limits  the  jurisdiction, 
fand  so  far  a?  it  rests  upon  the  character  of  the  parties),  to 
suits  between  citizens  of  different  states,  one  of  them  being 
"a  citizen  of  the  state  where  the  suit  is  brought.*"  There 
is  no  doubt  "that  the  jurisdiction,  under  the  cosstitution, 
might  have  been  more  extensive.  The  terms  of  the  con- 
stitution only  require  that  ibe  parties  should  be  citizens  of 
different  states.  But  the  uniform  construction  of  this  grant 
of  power  has  been,  that  it  is  to  be  exercised  by  the  judiciary 
only,  to  the  extent  which  congress  may  authorise. 

It  is  perfectly  clear,  upon  this  statement,  that  the  circuit 
court  had  no  jurisdiction  between  Mifflin  and  Lytle.  Sec- 
tion 11,  of  the  act  of  the  24th  of  September  1789.  The 
Court  is  bound  to  notice  the  question  of  jurisdiction,  when- 
ever it  may  occurs  and  however  proposed.  2  DoU.  368.  The 
plaintiff  may  assign  as  ercpr,  the  want  of  jurisdiction,  though 
the  tribunal  of  the  United.  States  were  resorted  to  by  himi- 
self.    The  Court  must  see  that  it  has  jurisdiction. 

The  jurisdiction  must  appear  on  the  record  affirmatively 
Every  thing  miist  be  alleged  that  is  necessary  to  give  juris* 
diction.  3  DM.  382.  4  DaU.  8.  1  Cranch,  343.  2  Cranch 
186;     5  Cranch,  185.    6  fVheat.  450. 

This  would  be  clear,  if  Mifflin  and  Lytle  were  the  sob 
parties.  Does  their  joinder  with  others  make  anytlifferdnce  % 
The  answer  has  long  since  been  given:    The  platntifis  and 
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defendants  must  all  be  competent  to  sue  and  be  sued.  Straw- 
bridge  vs.  Curtis,  3  Cranch^  267.  Hope  Insurance  Com- 
pany V8.  Boardinan,  5  Cranchj  57.  Bank  of  the  Unil^ 
States  vs.  Deveraux,  5  CrancA,  61. 

If  the  plaintiffs  be  not  all  competent,  it  is  immaterial  whe- 
ther the  joinder  is  from  necessity  or  voluntary.  Corporation 
of  New  Orleans  vs.  Winter,  1  Whec^.  91.  94.  Ward  vs. 
ArredondOj  1  Faine^  410.  The  rule  is  the  same  as  to  de- 
fendants. 

Some  exceptions  have  been  made,  out  of  the  generality  of 
the  proposition;  but  none  that  in  its  terms  or  spirit  can  com- 
prehend the  present  case.  In  Cameron  vs.  M'Roberts,  3 
Wheat.  591,  it  was  decided,  that  if  a  distinct  interest  vested 
in  one  of  the  parties  defendant,  he  being  the  one  within  the 
jurisdiction,  so  that  substantial  justice  could  be  doneisofar 
as  he  was  concerned,  without  affecting  the  other  defendaiitSy 
the  jurisdiction  of  the  Court  might  be  exercised  as  to  liJUi 
alone.  That  is,  to  apply  it  to  the  present  case,  if  Lytle  were 
within  the  jurisdiction,  the  case  might  proceed  against  him 
«alone;  for* here,  Lytle  vitas  the  sole  party  in  interest.  .It 
so  appears  by  the  bill  of  complaint, -the  title  having,  come 
to  be  entirely  vested  in  him.  But  he  who  was  thus  the  only 
material  party,  was  the  very  party  who  was  out  of  the  juris- 
diction, and  not  anienable  to  the  Court. 

So,  it  is  very  true,  that  the  joinder  of  a  mere  formal  party 
defendaqt,  does  not  take  away  the  jurisdiction.  Wormley  vs. 
Wormley,  8  Wheat.  421.  451.  The  criterion  in  such  cases 
is  whether  a  decree  is  sought  against  him.  Ward  vs.  Arre- 
dondo,,  1  PhAm,  419.  If  he  be  amaterial  party,  he  must  be 
brought  in,  even  though  the  jurisdiction  would  thereby  be 
ousted.  Harrison  vs.  Rowan^  Circuit  Court,  New  Jersey  Dis^ 
trict.  But  Lytic  was  not  a  mere  formal  party,  he  was  an  in- 
dispensable party,  without  whom  no  decree  could  be  made. 

So,  if  improper  persons  be  made  parties  by  mistake,  who 
are  not  subject. to  the  jurisdiction.  Carneal  t^^.  Banks,  10 
niieat.  187,  188.  But  here  there  was  qq  such  mistsike  in 
joining,  improper  persons. 

There  is  no  case*  therefore,  whi^re  the  decision  has  been 
contrary  to  what  is-now  contended  for.     The  opinion  that 
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in  a  suit  at  common  law  in  Pennsylvania,  where  non  est  in- 
ventus is  returned  as  to  one  who  is  not jsubj^t  to  the  juris- 
diction, (2  ffash.  €!.  C.  Rep.  505.  I  Peiers's  /{€p.431, 
fiofe)  the  proceedings  may  go  on  against  the  others;  has  no 
application 

It  is  true,  that  in  ^his  case,  the  court  in  1821,  (three  years 
after  suit  brought)  peimitled  the  coosplainants  to  amend  their 
bill,  by  striking  out  Mt  Mifflin  as  complainant,  and  making 
him  a  defendant.  But  this  was  itself  an  exercise  of  judicial 
authority,  which  could  not  rightfully  take  place,  but  in  a  case 
over  whiph  th6  court  had  previously  a  power.  The  court 
could  not  make  the  amendment,  unless  it  first  had  jurisdic- 
tion. The  time  of  suit  brought,  is  the  period  to  which  the 
question  of  jurisdiction  applies.  Mollan  vs.  Torrance,  9 
Wheat.  537.  It  cannot  afterwards  be  either  vested  or  di- 
vested. 

Mr  Chief  Justice  Marshall  delivered  The  opinion  of  the 
Court. 

A»  an  objection  was  made  to  the  jurisdiction  of  the-Court 
in  this  case,  it  may  be  proper,  in  order  to  prevent*  a  pot- 
'sible  misunderstanding  of  the  principle  on  which  jurisdic- 
tion is  sustained,  briefly  to  state  it. 

The  bill  is  filed  in  the  court  of  the  tJiiited  States,  sitting 
in  Kentucky,  by  aliens  and  by  a  citizen  of  Pennsylvania. 
The  defendants  are  citizens  of  KentCicky,  except  one  who  is 
a  citizen  of  Ohio,  on  whom  process  was  served  in  Ohio. 
The  jurisdiction  of  the  court  carnio^  be  questioned,  so  ftr 
atf  respects  the  alien  plaintiffs.  As  between  iht  citizen  of 
Pennsylvania  and  of  Ohio, '  neither  of  them  being  a  citizen 
of  the  state  in  which  the  suit  was  brought,  the  court  could 
exercise  no  jurisdiction^  Had  the  cause  come  on  for.  a 
hearing  in  this  state  of  parties,  a  decree  ooiild  not  have 
been  made  in  it  for  the  want  of  jurisdiction.  The  name  of 
the  citizen  plaintiff,  however,  was  struck  out  of  the  bill  bet 
fore  the  ciiuse  was  brought  before  the  court ;  and  the  ques- 
tion is,  whether  Vie. original  defect  was  cured  by 'this  cir- 
cumstance; whether  the  court,  having  jurisdiction  over  all 
the  parties  then  in  the  cause,  could  make  a  decree. 

The  ooiinsel  for  the  defendants  maintam  the  negative  of 
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this  question.  They  contend  that  jurisdiction  depends  on 
the  state  of  the'  parties  at. the  commencement  of  the  suit; 
and  that  no  subsequent  change  can  give  or  take  it  away. 
They  say,  that  if  an  alien  becomes  a  citizen  pending  the 
suit,  the  jurisdiction  which  was  once  vested  is  not  divested 
by  this  circumstance.  80,  if  a  citizen  sue  a  citizen  of  the 
same  state,  he  cannot  give  jurisdiction  by  removing  himself, 
and  becomings  a  citizen  of  a  different  state. 

This  is  true,  but  the  court  does  not  understand  the  prin-. 
ciple  io  be  applicable  to  the  case  at  bar.  Where  there  is 
no  change  of  party,  a  jurisdiction  depending  on  the.dondi- 
tion  of  the  party  is  governed  by  that  condition,  as  it  was  at 
the  commencement  of  the  suit.  The  court  in  the  first  Case 
had  complete  original  jurisdiction;  in  the  last  it  had  no 
jurisdiction  either  in  ibrm  or  substance.  But  if  an  i^lien 
should  sue  a  citizen,  and  should  pmit  to  state  the .  character 
of  the  parties  in  the  bill:  though  the  court  could  not  ex- 
ercise its: jurisdiction  while  this  defect  in  the  bill  remained; 
y^t  it- might,  as  is  every  day's  practice^  be  corrected  at  taj 
time  before  the  hearing,  and  the  court  would  not  hesitate 
to  decree  in  Che  cause. 

Ro  in  this  case.  The  substantial  patties  plaintiffs,  those 
for  whose  benefit  the  decree  is  fought,  6re  aliens;  and  the. 
court  has  originat  jurisdiction  between  them  .and  all  thede- 
'fibndants.  But  they  pretented  the  exercise  of  this  jurisdic- 
tion, by  oniting  with  themselves  a  .person  between  whom 
and  one^  of  the  defendants  the  court  candot  take  jurisdiction. 
Strike  out  his  name  as  a  complainant,  and  the  impediment 
is  removed  to  the  exercise  of  that  original  jurisdiction  which 
the  court  possessed,  between  the  alien  plaintiffs  and  all  the 
citizen  defendants.  We  can  p^irceive  no  objection,  founded 
in  convenience  or  in  law,  to  this  course. 

Upon  examining  the  recor^d,  the  judges  are  divided  in 
opinion  on  Uie  question,  whether  the  defendants,  whp .  are* 
purchasers,  have  taken  the  lands  charged  with  the  equity 
which  was  attached  to  it,  while  in  possession  of  Campbell 
and  his  heirs;  or  are  to  be  considered  as  purchasers  without 
notice.  It  would  be  useless  to  state  the  arguments  and 
facts  4n  support  of  each  opmion.  The  decree  is  affirmed 
by  a  divided  Court. 
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Charlbs  a.  Bbatty  and  John  T.  Ritchib,  Appsllants  m. 
Danibl  Eubtz.  and'  others,  Tsvstbbs  of  the  Gbrxan  Lu- 
theran Church  of  Georobtown,  Afpbllees. 

A  lot  of  ground  bad,  in  the  original  plan  of  an  addition  to  Oeorgotown,  been 
marlced  '*  for  the  Lutheran  church,*'  and  by  the  German  Luthermna  *  of  the 
place,  bad  been  uaed  afl<«  place  of  burial  from  the  dedication^  and  who  bad 
erected  a  achool  bouse  on  it»  but  do  church ;  exerclalDg  acta  of  protection  and 
ownership  over  it  at  some  periods,  by  .committees  appointed  by  the  German 
l^utberans;  the  original  owner  acquiescing  in  the  same.  This  may  be  con- 
sidered as  a  dedication  of  the  lot  to  public  and  pious  uses  :  and,  although  dra 
German  Lutherans  were  not  incorporated,  qor  were  ther«  any  peiaoq»  who  as 
trustees  coulkiJiold  the  property,  the  appropriation  was  also  valid  under  the 
bill  of  right's  of  Maryland .  The  bill  of  rights,  to  Uiis  ex^tent  at  least,  recognizes 
the  doctrines  qf  the  statute  of  Elizabeth  A)r  charitable  uses ;  under  which  It  Is 
well  Jcnown,  that  such  uses!  would  be  upheld,  aUboogh  the»e  was  no  specific 
grantee  or  trustee.  This  might  at  all  times  have  been  enforced  as  a  cl^ptable 
and  pious  use,, through  the  intervention  of  the  government,  a»  jMir^n^  patria, 
by  Its  attorney  general  or  other  law  officer.  It  was  originally  conaecrated  for 
a  religious  purpose,  .It  baa  become  a  depository  of  the  dead ;  and  it  cannot 
now  be  resumed  by  the  heirs  of  the  donor.    [684] 

If  the  complainants  in  the  circuit  court  were  proved  to  be  the  regularly  appomt- 
cO  committee  cf  a  .voluntary  society  of  Lutherans  In  aptual  possession  of  the 
premises,  and  acting  by  their  direction  to  prevent  a  disturbance  of  that  poasee- 
sion;  under  the  circumstances  of  this  case,  there^does  not  appear  to  be  a  serious 
objection  to  their  tight  to  maiiftain  a. suit  for  a  perpetual  injunction  against  the 
heirs  of  the  donor,  who  sought  to  regain  the  property,  and  to  disturb  their 
ptfsseasion.    [684] 

The  duly  difficulty  which  presents  Itself  upon  the  question, whether  die  com-' 
plainants  in  the  circuit  court  have  sbolvo,  in^eniselves,  sufficient  authority  to 
mainlaiA  their  suit,  is,  that  it  is  not  evidenced  by  any  formal  vote  or  writings 
If  it  were  necessary  to  decide  the  case  on  t^is  point,  under  all  the  ctreutfi- 
Btimcea,  it  might  be  fairly  presumed.  "But  this  is  not  necessary ;  because  this  is 
one  of  those  cases  in  which  certain  persons  belonging  to  a  voluntary  society, 
and  having  a -common  interest,  may  sue  in  behalf  of  themselves  and  othefS» 
having  the  like  interests,  as  part  of  the  same  society,  for  purpoaei'  common  to ' 
alt,  and  beneficial  to  all.    {686]    . 

APPEAL  froD)  the  circuit  counof  the  county  of  Wash- 
ingtOD. 

The  appellees  filed  their  bill  in  the  circuit  court -against 
Charles  A.  Beatty  aad  John  T.  Ritchie,  which  states,  in  sub- 
sUinoe,  that  the  }ate  colonel  Charles  Beatty  and  George 
Frazier  Hawkins,  in  the  year  1769,  laid  out  on  lands  belong- 
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ing  to  them,  and  adjoining  the  towni  of  Georgetovh,  a  cer- 
tain town  known  by  the  name  of ''  BeaUy  &&d  Hawkins's  ad-* 
dition  to  Georgetown  ;"  the  lots.whereof  were  laid  down  and 
distinguished  on  a  plot,  and  disposed  of  by  lottery.  Thai 
Beatty  in'  laying  oat  the  said  addition,  distiqguished  and  set 
apart  a  certain  lot  or  portion  of  ground  in  the  said  additi()nj 
for  the  sole  u6e  and  benefit  of  the  German  Lutheran  churph; 
declaring  the  same  to  be  their  absolute  right  and  property, 
to  be  held  •  by  them  for  religious  purposes,  and  the  use  of 
said  congregation,  and  caused  the  safne  to  be  so  entered . 
and  designated  in  the  plot  of  said  addition,  as  now  appears 
by  the  plot  and  papers  on  record  in  the  clerk's  office  for 
Washington,  to  which  they  beg  leave  to  refer :  which  plot 
.  and  papers  were  recorded  under  authority  of.lhe  act  of  Mary- 
land 1796,.ch.  54;  which  lot  is  described  in  the  saidplot  of 
said  addition,  as  the  German  Lutheran  church  lot,  and  also 
in  the  general  plot  of  the  town  of  Georgetown  and  its  addi- 
tions, depojsited  in  the  office  of  the  clerk  of  the  ^corporation 
of  Georgetown^  That  soon  after  the  lots  in  the  said  addi- 
tion were  laid  off  and  disposed  of  as  aforesaid,  the  said  lot 
was*  taken  pos^ssion  of  by  the  said  German  Lutherans,  and 
wits  enclosed,  and  a  church  erected  thereon }  and  hath  been 
kepi  and  held  by  them  ever  since,  during  a  period,  as  they 
believe,  of  upwards  of  fifty  years^  and  hath  been  used  by 
them  as  a  burying-ground  for  the  members  of  the  said 
church,  with  the  avowed  intention  of  building  thereoh  an- 
other church  or  place  of  worship,  the  building  first  erected 
being  decayed,  whenever  their  funds  would  enable  thetm  to 
do  so.  That  during  all  this  period,  neither  their  possession 
nor  title  hath  ever  been  questioned,  and  the  lot  has  been  ex- 
empted from. taxation  at  their  request,  by  the  corporation  of 
Georgetown,  as  being  church  property.  That  Charles  Beatty 
died  about  sixteen  years  ago,  and  without  having  made  any 
conveyance  of  the  said  lot,  and  that  Charles  A.  Beatty  ishis« 
heir  at  law.  They  therefore  pray  that  he  may  be  made  de- 
fendant, and  be  compelled  to  convey  the  title  to  the  com- 
plainants, in  trust  for  the  German  Lutheran  church. 

They  further  state  that  the  defendant  John  T.Kitchie*, 
without  any  pretence  of  title,  disputes  the  title  of  complain- 
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ants  and  their  right  of  possession,  and.  has  undertaken  to. 
enter  on  part  of  the  lot,  and  to  remove  tomb  stones^  &c. 
and  they  fear  that  be  means  to  dispossess  them :  wherefore 
they  pray  subpoena,  &c.  and  that  they  may  be  quieted  in 
their  possession  of  said  lot,  and  that  the  defendant,  Ritchie,, 
may  be  enjoined  from  disturbing  their  possession;  and  for 
general  relief. 

The  answer  of  the  defendants  in  the  court  below,  admits  . 
that,  Charles  Beatty  deceased,  did  designate  a  lot  in  his  ad- 
dition to  Georgetown,  by  inscribing  on  the  plot  thereof  these 
words,  "  for  the  Lutheran  church ;"  that  they  always  under- 
stood and  believed  that  he  meant  by  that  inscription  to 
manifest  an  intention  to  appropriate  that  lot  to  the  Use  of 
the  Lutherans,  provided  they  would  build  On  it,  within  a 
reasonable  ^  time,  a  house  of  public  worship,  which  would 
conduce  to  diffuse  piety,  to  enhance  the  value  of  his  pro- 
perty, and  to  adorn  his  addition  to  Georgetown.  But  they 
deny  that  this  inscription  was  ever  meant,  or  could  be  inter- 
preted to  be  a  contract  wttH.the  Lutheran  church,  to  convey 
to  that  body  the  property  in  question.  That  the  writing 
itself  could  not  operate  as  a  conveyance^  and  there,  wi^  no 
cotisideration  to  sustain  it  as  a  contract.  They- deny  that 
Chi^rles  Beatty  ever  declared  the  lot  in  question  to  be  the 
absolute  right  and  property  of  the  Lutherans;  or  did,  in  any 
manner,  by  means  thereof,  hold  out  inducements  to  them  or 
the  public  to  purchase  tickets  in  the  pretended  lottery  men- 
tioned in  the  bill,  or  to  purchase  and  improve  lots  in  that 
part  of  the  town.  They  aver  that  no  church  had  ever  been 
built  on  it,  and  that  itGr>occupation  by  graves  and  a  Jichool 
house,  was  a  use  of  it  by  no  nieans  beneficial  to  defendants, 
or  him  under  whooi  they  claimed. 

The  answer  denies  the  possession  averred  in  the  billj-ttnd 
.  also  that  .there  ever  was  an  organized  congregation  of  Ger- 
man Lutherans  in  Georgetown.. 

It*avers  also,  that  the  lot  in  question  has  remained  unen- 
closed for  at  Ibast  three  fourths  of  the  time  since  it  became 
a  part  of  Georgetown ;  and  that  the  enclosures  which  occa- 
sionally surrounded  it,  were  not  erected  by  the  con^plain- 
ants  nor  those  whom  they  ^pretend  to  represent.    The  re- 


JANUARY  TERM  1829.  569 

[Betttyand  Ritchie  v$\  Kortx  and  otheft.j 

spondenU  admit  that  the  lot  was  used  as  a  burying  ground ; 
but  aver  that  it  was  thus  used  by  Beatty's  permission,  and 
not  exclusively  by  the  Lutherans,  but  the  public  generally. 
But  they  farther  say,  that  if  the  Lutherans  had  enjoyed  the 
possession  alleged  in  the  complainants'^bill,  they  might  and. 
should  have  enforced  the  rights  thereby  acquired  at  law,  and 
ought  not  to  have  come  into  equity  for  a  remedy.  Finally, 
confessiqg  that  they  had  resumed  possession  of  the  property, 
they  deny  the  authority  of  the  complainants  to  act  in  behalf 
of  the  pretended  German  Lutheran  churchy  and  pray*the 
same  benefit  of  these  defences  as  if  they  had  been  urged  by 
plea  to  the  bill. 

The  plaintiffs  amended  their  bill,  by  stating,  the  German 
Lutheran  church,  mentioned  in  their  biH,  was  coiiiposed  of 
the  members  of  the  German  Lutheran  church  in  George- 
town, duly  organized  as  such  ;  '^  that  the  lot  was  set  apart 
by  C.  Bealty,"  from  and. out  of  that  "  part  of  the  said  land; 
composing  said  addition,"  of  which  he,  the  said  Beatty,was 
seised.  ".  The  said  Beatiy»  by  the  said  designation,  declara- 
tion, and  setting  apart,  holding  out  to  the  public,  and  to  the 
German  Lutherans  particularly,  inducements  as  well  to  pur- 
chase tickets  in  a  lottery,  by  which  the  said  lots  were  dis- 
posed of,  as  to  purchase  and  improve  that  part  of  the  town 
in  other  ways.  And  thereby  meaning  to  transfer  to  the  said 
German  Lutherans,  as  soon  els  they  should  organize  them- 
selves into  a  congregation  or  churchy  all  his  right  to  said  lot 
in  fee,  to  be  used  for  the  religious  purpose  of  such  congre- 
gation or  church,  and  thereby  deolaring  that  intention.  That 
they  orgatiized  themselves  into  a  congregation  or  church, 
and  erected  a  church,  or  house  of.  worship  on  the  said  lot." 
That  the  complainants,  and  the  congregation  for  whom  they 
act,  have  called  upon  C.  A.  Beatty,  and  required  a  convey- 
ance according  to  the  promiso  and  declared  intent  of  the 
said  Charles  Beatty,  deceased :  that  upon  organizing  the 
church  or  congregatioif  aforesaid/  certain  officers,  called  a 
committee,  were  appointed  to  take  charge  of  the  concerns 
of  the  church;  which  appointments  were,  from  time  to  time, 
made  and  renewed,  and  that  complainants  were  appointed  in 
J  824,  and  have  continued  to  hold  such  appointment  ever  since. 
Vol.  IL— 3  W 
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To. those  amendmehts,  the  defendants  answered;  and  de- 
nied all  the  allegations  in  the  amen'de^'bllK 

It  wa&  in  evidence,  that  soon,  after  this  lot  was  thus 
set  apart  for  the  Ltitherans,  it  was,  with  Colonel  Beatty's 
permission,  taken  possession  of  by  certain  persons  of  thai 
sect  in  Grebrgetown,  who  had^  a  log  house  erected  on  it; 
which  was  called  a  church,  and  used  as  such  frequently,  and 
also  as  a  school  house  by  the  German  Lutheran^.  That  in 
the  year  1796,  a  German  minister  came  from  Philadelphia 
and  was  employed  by  them,  and  preached  in  this  house  for 
thfee  months,  being  employed  and  paid  by  the  Crerman  Lu- 
therans of  Georgetown ;  and  about  the  year  1799,  the  con- 
'igregation  of  German  Lutherans,  of  which  Travers,  the  wit- 
ness in  this  cause,  was  one,  employed  a  German  minister,* 
wha  officiated  in  said  house  for  about  nine  monthis.  Though 
divine  senriqe  was  frequently  administered  in  tUat  building, 
there  was,  at  no.  other  periods  than  those  just  mentioned,  a 
stationed  preacher  who  ministered  to  acongregaition  in  regu- 
Jar  l^ltendaiice  there,  except  a  Mr  Brooke,  who  was  an  Epis- 
copal clergj'man,  and  who,  Dr  Balch  testifies,  bad  possession 
of  that  building  as  a  church  in  1779.  In  the  same,  or  the 
following  year,  a  steeple  was  erected  on  the  said  house,  in 
which  a  bell  was  hung,  at  the  expense  and  by  the  direction, 
of  the  German  Lutherans  of  Georgetown.  This  building 
some  years  afterwards  went  to  decay,  anri  no  church  has 
been  since  rebuilt  on  the  lot ;  though-efibrts  have  been  since 
made  for  that  purpose^  and  as^  late  as  1823  a  considerable 
subscription  was  raised,  but  not  sufficient  for  the  object. 

During  the  whole  period  frOm'l769  tothe  bringing  of  this 
suit,  the  lot  in  question  Wals  generally  uilidef  enclosures,  pu 
up  at  the  expense  of  the  Lutherans  of  Georgetown,  and  un- 
der the  care  and  custody  of  a  committee  appointed  by  them. 
It  has  been  continually  so  enclosed  for  more  than  twenty  years, 
before  the  «ntry  and  claim  set  up  by  the  defendants  in  this 
•suit.  The  said  lot  has  been  also  used  by  the  Germans  as  a 
burying  ground  from  the  year  176&  tiH  a  short  time  before 
the*  bringing  this  suit,  and  has  been  called  and  known  as 
the  Dutch  burying  ground,  and  one  of  thawif^esses;  Styles, 
acted  as  sexton,  under  the  orders  of  the  com  aittee  of  the 
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congregation.    It  does  not  appear  that  tim  Gterman  Lather- 
ana  in  Georgetown,  ever  were  incorporated  by  law  as  a  re-, 
ligious  society. 

It  also  appeared  from  the  evidence,  that  from  the  yea,r 
176'9,  till  within  a  month  or  two.  before  the  bringing  this 
Buit>  no  claim  to  the  possession  or  property  in  the  lot  now 
in  dispute,  was  ever  set  up  by  Col.  Charles  Beatty,  or  by 
either  of  the  <]efendants;  but  on  the  contrary^  Col;  Charles 
Beatty,  jip  to  the  tjme  of  his  death,  always  declared  it  to  be 
the  property  of  the  German  Lutherans  of  Georgetown;  his 
administrator^  Abner  Ritchie,  who,  it  is  stated,  sold  nil  bis 
lots  in  said  addition  left  by  him  at  his  death,  never  claimed 
or  offered  to  sell  the  lot  in  question,  as  part  of  his  property; 
that  his  son  and  heir  the  defendant,  Charles.  A.  Beatty,  has 
repeated  the  same  declarations  to  a  witness,  (Mountz)  a  few 
years  before  this  suit— he  expressed.  V his  surprise,  that  the 
Germans  had  been  so  indifferent  about  getting  their  title  to 
this  property,  as  he  was  always  ready  and  willing  to  give 
them  a  deed  for  it.** 

A  witness,  Mr  Rhasffer,  testified  that  in  1823,  the  defend- 
ant Beatty,  in  bis  presence,  declared,  **  that  the  lot  aforesaid 
was  the  property  of  the  Lutherans,  and  that  he  was  very 
anxious  to  make  them*a  deed.  He  also  confirmed  the  eiv* 
dence  of  the  other  witnesses^ 

It  also  appeared  from  the  evidence,  that  since .  the  year 
1769,  the  said  lot  has'never  been  assessed. for  taxes  to  Col. 
Beatty  or  his  heirs,  nor  have  any  taxes  ever  been  paid  by 
them.  That  it  has  always  been  recognize4  by  the  corpora- 
tion of  Georgetown,  since  their  charter  in  1789,  as.  the  church 
property  of  the  Lutherans;  and  as  such,  has  been  exempted 
from  taxation,  with  other  church  property  in  'the  town. 

It  was  in  evidence,  ih^i  the  Lutherans  of  Georgetown  al- 
ways had  a  church,  committee  to  act  for  them,  and  to  take 
charge  and  .custody  of  the  lot  in  question ;  and  the  appelleea 
constituted  that  committee  from  1816,  till  the  bringing  this 
suit,  and  to  the  present  time.  ^In  virtue  of  ths\t  appointment, 
when  Ritchie  entered  ou  the  premises,  and  threw  down  the 
fence  and  tombstones,  they  filed  this  bill  for  a  coirveyancc 
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ID  fee  of  the  lot,  to  complainants  as  trustees  for  said  church; 
to  be  quitted  in  the  possession  thereof;  and  for  an^injunction 
to  restrain  the  appellants  from  disturbing  their  possession,  or 
trespassing  on  said  lot 

The  circuit  court  decreed  a  perpetual  injunction  against 
the  defendants^  the  appellants;  who,  by  their  appeal,  brought 
the  case  bdbre  this  Court. 

The  cause  was  argued  for  the  appellants,  i>y  Mr  C.  C.  Lte ; 
atid  for  the  appellees,  ;bj  Messrs  Key  and  Duntop. 

For  the  appellants  it  h.  .  oiaimed  that  the  decree  of  the 
court  below  ahould  be  reversed,  and  the  bill  dismissed. 

1.  Because  neither  C.  Beatty  nor  hi?  son,  ever  tlid  any  act 
wbicfa  divested  either  of  them  of  the  right  of  propertvand 
possession^  in  the  lot  in  question. 

2.  Because  neither  of  them  ever  entered  into  any  con- 
tract, (and  least  of  all  such  an  one  as.  a  court  of  equity  will 
enforce),  with  the  appellees,  or  those  whom  they  pretend  to 
represent,  to  convey  to  them  or  their  pretended  oesfiii  que 
iru$t8  the  lot  in  question. 

3.  Because  the  appellees,  or  those  whom  they  pretend  to 
represent,  have  never  had  such  an  adverse-  possession  of  the 
lot  as  gave  them  a  title  to  ft^ 

4.  Because,  if  they  had«  it  was  such  a  title  as  they  jnight 
and  should  have  enforced  at  law  and  not  in  equity. 

5.  Because  the  appellees  have  failed  to  show  any  authority 
in  themselves  to  prosecute  tiiis  suit. 

,  Mr  Lee  contended  that  the  only  act  done  by  C.  Beatty  or  his 
heirs,  which  can  be  pretended  to  have  divested  them  of 
the  title  to  the  lot  in  question,  js  the  inscription  by  C.  Beatty 
on  the  plot  of  the  lot,  of  the.  words'**  for  the  Lutheran  church." 
No  possible  interpretation  of  these  can  make  them  act  as  a  con- 
veyance ;  and  the  bill  itself  j  which  attempts  to  interpret  theoi 
iato  it  contract,  and  which  seeks  to  have  that  contract  spe- 
cifically performed,  necessarily  admits  the  title  of  the  lot  to 
be  still  remaining  in  the  appellants. 

Dismissing  then  this  point,  as  scarcely  made  in  the  case, 
it  win  be  most  perspicuously  treated  by  consider ii\g  the  bill 
in  ref<irence  to  its  differcydt  prayers,  which  are  for  specific 
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performaoce,  and  lo  be  quieted  in  possession.  This  leads 
directly  to  the  point  that  the  bill  shows  no  contract  of  which 
equity  will  4ecree  performance.  The  words  Irelied  on  as  ere* 
ating  a  contract  are  the  aforesaid  inscription,  "for  the  LutBe* 
ran  church.''  But  of  the  three  requisites  of  a  contract,  tWo  are 
wanting  here,  viz.  parties  and  a  price;  and  interpret  them  as 
you  will,  no  mutuality  can  be  pretended.  This  of  itsolf  is  suffi- 
cient to  prevent  the  assistance  of  a  cpuft  of  equity.  Efow^l 
vs.  George,  1  Mad.  12.  Moreover,  the  contract  alleged  con^- 
cems  lands,  und  must  therefore,  by  the  statute  of  frauds,  be 
in  writing,  But  there  is  no  consideration  pientioned  in  the 
contract  as  set  out;  and  this  has  been  too  often  decided  te 
be  an  essential  part  of  a  contract^  and  therefore  te  be  em* 
braced  in  the  written  instrument,  to  need  iliustratioa  from 
cited  authorities.  True,  the  plot  of  Beatty  &  Hawkins's  ad- 
dition to  Georgetown,  with  the  said  inscription  thereon,  was 
recorded,  as  alleged  in  the  bill,. by  the  act  of  1796,  ch.  54; 
but  the  Court  will  perceive^  by  inspecting  that  act,  that  it 
does  not  affect  this  discussion. 

The  appellees  will  doubtless  insist  on  fi  part  pericNrmanca 
of  the  pretended  contract,  to  relieve  themselves  from  opera- 
tion of  the  statute  of  frauds..  This  is  a  matter  of  fact,  which 
the  dwixt  must  decide  on  from  the  evidence.  They  will  at 
least  remetnber,  that  if  the  appellees  rely  on  their  jMretended 
erection  of  a  pretended  church,  as  an  execution  on  their  part 
of  the  pretended  contract,  they  admit  that  they  Were  bound 
by  that  contract  to  erect  a  church;  while- it  will  be  impossi- 
ble to  regard  a  log  school  house,  afterwards,  converted  into  a 
dwelling  house,  and  now  destroy^,  whoever  may  have  called 
it  a  church  and  have  preached  in  it,  aa  such  a  building  to  be 
applied  to  such  a  purpose  as  is  called  for  by  a  contract  to 
biiild '  a  church.  And  it  may  also  be  observed  upon 
this  part  of  the  case,  that  this  prayer  of  the  bill  was 
refused  by  liie  court  below,  and  no.  appeal  was  taken  from, 
that  decision. 

As  to  the  secondprayer  of  the  bill,  he  argued  tJiat  it  might 
be  viewed  under  two  aspects.  1.  As- regarding  the  com- 
plainants .below^,  dispossessed  by  the  defendants,  and  seeking 
to  be  xepossessed  and  quieted;  and  2.  As  regarding  the 
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complainants  in  possesiBion,  and  seeking  protection  again^ 
the  defendants  as  intruders  or  trespassers.  Eitller  yjew  of 
the  case  is  equally  fatlil  io  the  bill-;  and  for  the  satoe  reasoily 
because  the  proper  remedjr  is  at  l^w..  For,  regarded  under 
the  first  aspect;  the  bill  is  what  is  reproachfully  termed  an 
€feciment  biU^^nd.  clearly  condemned.  Coaper^s  Plea4tl2b ; 
Locker  v^  Rolie^  3  Fes.  Jun*  4,  and  Ryves  vs.  Ryves,  9  Fes. 
Juti.  .349*  And  re{;arded  under  Ihe  second  aspect,  no  pre- 
cedent can  be  found'  tdr  authorisier  h.  The  piily  species  of 
bills  which  can  be  mistaken,  as  affording  such  a  precedent^ 
are  bills  of  peaico)  and  bills  founded  on  the  sobt.  But  the 
least  reflection  wHl  show,  that  this  is  not  a  case  for  a  bill  of 
peace;  whigh  Is  >^'made  uiie  of  where  a  person  has  a  right 
which  majrbe  controYerted  by  various  persons  at  different 
times,  and  by  different  actions/'  and  ^' where  there  have 
been  rej>eated  attempts  to  Utigate  the  same  question  by 
ejeOBtisnt,  and'  repeated  and  siatisfaolory  triftls."  1  JIfacL 
C&.  166. '  In  shorty  bitts  of  pgace  lie  to  prevent  multiplicity 
of  actions;  and  this  is  not  pretended  to  be  brought  for  that 
purpose; 

Bills  founded  on  the  solet  are  used  ''where  a  man  is  en- 
titled to  a  rent  ou^t  of  lands,  as  chief  rents  or  quit  rents,  and 
from  length  of  time  the  remedy,  at.  law  is  lost,  or  become 
very  difficult;"  relief- has,  in  siich  case,  been  given  in 
equity,  on  the  so^e  ground  ofiong  and  undisputed  paymimt 
of  the  rent.  1  Mad.  Ch.  29.  But  the  appellees  in  this 
cascr  or  .those  whom  they  pretend  to  represent,  never  had 
such  an  adverse  possession  of  the  lot  in  question  as  gave 
them  .a  title  to  it;  and  if  they  had,  the  argument  supposes 
them  in  possession,  and  they  can  maintaiir  all  their  rights 
at  law  without  the  aid  of  the  court  of  equity. 

He  also  contended,  that  fv:hatever  rights  any  society 
of  German  Luthei'ans.  might  have  to  the  lot,  the  appel- 
lees had  shown  no  authority  to  them  to  prosecute  their 
claim  to  those  righU;  and  that  the  bill  they  4iad  filed,  tc- 
garded  in  Its  true  light,  is  a  biU  to  establish  jb.  legal  title 
ai|d  to  obtain  a  perpetual  inaction.    Thai' such  a  bill  is 
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mftdmitoiblej  18  clearly  iefstablisbed  by  Wilby- m.  The  Doke 
of  Rutkrfd,  2  Broum's  P.  C.  41. 

Mr  Lee,  in  reply  to- the  argqment  of  the  couonel  for  the 
appetleest  said,  the  tnie'^onrces  of  the  soccess  of  the  appel- 
lees io  the  court  below  were  in  the  clamour  about  the  pbllu- 
tioa  of  the  remains  of  the  dead,— in  thto  declamation  about 
violating  the  sanctuary  of  the  tomb ;  which  triumphed  before 
the  inferior  tribunal;  and  which  now  places  the  appellants, 
literally,  hi  the  situation  which  .was  but  figuratively  ascribed 
toSeittius-— 

Jtm  ta  planet  iioi»^^ftlHpl»qoe  nan^i, 
Et  dofflut  tfiSt  Pliitoiiia.-^Bbr. 

•  And  after.  aH,  the  only  thing  done  was  by  one  of  the  appel- 
lants, who  threw  down'  a  part  of  the' enclosure  of  the  lot  in 
idispute  ;'but  it  was  that  part  which  separated  it  fiHom  his  own 
garden.  Yet  that  is  complained  of  as  such  a  nuisance,  as 
l^at  the  chancellor  will  prevent  it  by  injunction !  ^  Biit  while 
this  is  complained  of  as  a  nuisance,  why  is  notthat  considered 
towhich  the  appellants  are  subjected?  It  may  well  be  that  one 
will  consent  .to  have  a  grave  yard  in  his  vicinity,  if  it  be  hal- 
lowed by  a  church.  The  spire  which  points  us.to  the  skies. 
may  reconcile-as  to- the  mound  which  tells  of  what  is  mout 
dering  in  the  earth.  3ut'  we  Qbject  to  th^  bane  without  the 
antidote, — the  objects  which  awaken  ihe  mortal  shudderings, 
without  that  which  inspires  the  immortal  hopes. 

He  contended  that  .the  old  acts  of  Maryland  referred  to, 
Wereentirely  inapplicable  to  this  cause.  TKat  the  case  cited 
from  7  John.  Ch.Rep.  does  not  refer*  to  perpetual  injunctions ; 
and  that  in  the  one  cited  from  the  4th  vol.  of  the  same  book, 
there  was  a  dispute  about  boundaries^  to  ascertain  and  estab- 
lish which  has  long  formed  a  head  of  chancery  jurisdiction ; 
and  that  the  extraordinary  powers  of  one  of  the  parties  en- 
titled the  other  to  the  extraordinary  aid  of  the  chancellor. 

As  to  the  possession  contended  for,  Mr  Lee  insisted,  that 
no  persons  were  pointed  out  who  held  that  possession ;  tAat 
the  temporary  committees  wer^  never  incorporated,  and 
there  could  have  been  no  holding  by  succession ;  and  that 
the  appelleoi,  so  far  from  showing  any  authority  vested  in 
them  to  institute  these  proceedings,  had  even  failed  to  sh6>v 
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any  congregation  or  religious  society  which  could  confer 
such  an  authority. 

For  the  appellees  it  was  contended : 

The  decree  below,,  for  a  perpetual  injunction,,  was  right, 
if  the  appellees  had  title,  either  under  the  grant  or  b}  )»os- 
^es^jofis  and  we  contend  that  tliey  had  title  under  both. 

1.  Under  the  grant,  three  objections  are  made  to  it:  that 
it  .is  without^consideration^  that  there  is. no  certam  grants; 
ihat  it  is  withia  the  statute  of  frauds. 

As  to'consideration,  we  admit  the  general  rule  t6  be,  that 
equity  will  not  lend  its  aid  to  enforce  a  mere  voluntary 
agreement.  But  here  there  is  a  consideration.  The  diffusion 
of  piety  and  promotion  of  religion  are  sufficient  to  support  it. 
Besides  there  was  a  money  consideration.  The  designation 
of  this  lot  as  a  church  lot,  caused  the  tickets  to  sell,  and  eik- 
abled  the  grantor  to  dispose  of  his  property.  It  is  in  proof, 
that  the  Germans  were  by  this  means  induced  to  buy. 

<*  That  there  ia  no  certain  grantee.^'  It  is  agreed  that  upon 
general  principles,  this  grant  could  not  be  executed  in  favour 
of  a  voluntary,  unincorporated  eooiety^  and  that  the  statute 
o{4S  Eliz.  ch.  4,  having  been  decided  not  to  be  in  force  in 
Maryland,  ao  aid  can  be  deiived  from  that  statute. 

But  this  grant  has  had  a  legielativerecognUUm;  act  of  as- 
sembly of  Maryl^d,  1796,  ch.  54,  sections  3  and  4.  That 
act  is  as  strong  a  recognition  of  the  grant  by.  the  Maryland 
legislature,  as.  if  they  had  passed  a  special  laio  with,  the  ae- 
eent  of  Beatty,  declaring  the  lot  in  question  to  be  the  pro- 
perty of  '*  the  German  Lutherans  of  Oeorgetown*^^ 

If  such  A  special  law  had  passed,  would  not  the  courte  be 
bound  to  give  effect  to  the  intent  of  the  legislature  and  do- 
nor. Would  they  4qo(  apply.to  it  the  principles  of  construc- 
tion adopted  b?  England,  in  relation  to  the  43  EUz.  and  the 
charities  provided  for  by^that  statute.  See  AJVieaton^np* 
pendizy  p.  11. 

it  is  i(lso  contended,  that  thie  grantis  protected  and  made 
valid  by  the  SAth.artide  of  ik^hiUqf  rights  of  Maryland. 
The  grant  is  within  the  exception  contained  in  the  34th  ar- 
ticle, and  that  earc^fiofi  ought  to  have  a  liberal  constructioo* 
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Within  the  narrow  limits  prescribed  by  th^  ezceplion,  the 
principles  of  construction,  adopted  in  England  as  to  the  4S 
Eliz.,  ought  to  be  applied.  Within  these  limits  it  was,  and 
had  been^  thepMcy  of  the  people  and  legislature  of  Mary- 
land,; tp/OTOur  the  church*  Acts  of  assembly  of  Maryland, 
1704,  ch.  38;  1722,  ch.4- 

The  last  objecfion  urged  against  thb  grant  is,  that  it  con- 
cerns lands,  is  not  in  writing,  and  is  avoided  by  the  statute 
of  frauds.  We  answer,  that  die  contract  ii  in  writing.  The 
inscription  on  the  plot  i»  by  Btttty  himself,  and  describes 
the  lot  mih  certainty.  But  If  it  was  not  in  writing,  the  con- 
tract has  been  performedf  the  gift  ixeouUd^  and  ppssessiod 
deliirered  and  retained,  for  mor^  than  fifty  years. 

If  the  grant  was  void  for  uncertainty  of  the  donee^  then 
it  is  contended;  that  the  appellees,  and  those  under  whom 
they  claim,  haye  a  good  title  by  possession.  The  lot  has 
been  in  their  adoeraary  possession,  by  actual  enclosures,  for 
more  than  twenty  years. 

•Hajring  title  eiiher  under  the  grant  or  b>. possession,  the 
only  remaining  question  is^is  jhere  a  right  to  the  jnterfereyace 
of  a  court  of  equity,  to  restrain  Ritchie,  Hib  trespaeeer,  by 
injunction; 

It  is  said  the  Only  remedy  is  at  law,  for  damages;  that  a 
court  of  equity  has  no  jurisdiction  to  enjoin  trespass.  It  is 
known  that  in  ordinary  cases  of  private  trespass,  the  proper 
remedy  is  at  law,  for  damages;  and  this* has  been  found  suffir 
cient  for  the  protection  of  property.  But  in  cases  of  tres^ 
pass,  of  KpecuHarnatwre,  where  the  mischief  is  irremediable^ 
which  damages  could  not  conifpensate ;  where  the  injury 
reaches  to  the  very  su&stonce  and  value  of  the  estate,  and 
goes  to  the  destruction  of  it  in  the  character  in  which  it  is 
enjoyed;  the  English  court  of  chancery,  and  the  courts  of 
chancery  of  this  country,  are  in  the  habit  of  granting  in- 
junctions. 

To  this  point,  and  in  support  of  the  distinction  here 
taken,  cited  the  case  of  Jerome  V9>  Ross,  7  Johns,  Cha* 
Rep.  332;  also  ^Vesey,  147.  7  Fesey,  307.  1  Brown, 
688.     lOFesey,  290.     17  Fcscy,  128.     iQVesey,  W4. 

If  any  case  could  justify  the  strong  and  menacing  hand  of 
Vol.  11.— 3  X 
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an  injttnctionr  th%9  %9  it.    What  damages  can  redress  the 
feelings  of  the  injured,  or  punish,  as  they  ought,  the  aggres- 
sor.   Wha^  trespass  could  more  effectually  deftroy  the  pro* 
pertf  in  the  character  in  which  it  if  enjoyed. 

if  the  appellees  had  no  other  title  but  possession,  the  c^se 
of  Varicktis^  The  Mayor,  &c.  of  New  York,  4  JotosoH's 
Ckk  Rey^  'S3>  fully  sustains  the  decree  of  the  court  be- 
low. In  that  case  Varick,  who  applied  for  and  got  the  in- 
junction, set  up  no  other  title  hui  poaeeseion  for  twenty-five 
years. 

Chautcellor  Kent  says,  *'  alter  such  u  length  of  time,  it  is 
right  and  just  that  the  .plaintiff  should  be  protected  in  his 
property,  &c*  The  defendant  must  first  acquire  possession 
of  the  ground  in  dispute,  not  by  forcible  entry,  but  by  regu- 
lar process  of  law.  The  principle  upon  which  the  injunc^ 
tion  18  to  be  upheld  is,  that  after  a  claim  of  right,  accom- 
panied with  actual  and  constant  possession  for  twenfy-five 
years  and  upwards,  the  corporation  of  New  York  cannot  be 
'permitted,  without  due  process  of  law,  to  enter  upon  posses- 
sion, pull  down  buildings,''  &c. 

In  the  case  at  bar,  our  adversary  possession  is  long,  enough 
to  take  away  the  aj^llants'  right  of  entry. 

Mr  Justice  SxqBT  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  a  suit  in  equity  from  adecree  of  the 
circuit  court  of  the  district  of  Columbia,  sitting  for  the 
county  of  Washington. 

Georgetown  was  erected  into  a  town  by  an  act  of  the  le- 
gislature of  Maryland^  passed  in  1751,  ch.  26.  By  subse- 
quent acts  additions  were  made  to  tJie  territorial  limits  of 
the  town;  and  the  town  was  created  a  corporation,  with  the 
usual  municipal  officers,  by  an  act  of  the  Maryland  legisla- 
ture,, passed  in  1789,  ch.  23.  The  charter  of  incorporation 
has  been  subsequently  amended  by  congress,  by  various  acts 
passed  upon  the  subject  since  ihe  cessiofa. 

In  the  year  1769,  Charles  Beatty  and  George  F.  Hawkins 
laid  outa  town^  known>  by  the  name  of  Beatty  and  Hawkins's 
addition  to  Georgetown;  and  which  is  now  included  within 
its  corporate  limiu.  The  lots  of  this  addition  were  disposed 
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of  by  way  of  lottery^  under  the  direction  of  cooimissioiierB 
appointed  to  lay  oiat  the  isaine,nnd  conduct  the!  drawing  of 
the  lottery*  The  bodks  of  the  lottery  and  the  plan  of  rthe 
lots,  and  abonneeted  sunrey  thereof,  were  afterwards,  by  net 
passed  in  1796,  ch.  54,  ordered  to  be  recorded  in  the  clerked 
office  for  the  territory'  of  Colombia,  and  copies  thereof  to  be 
good,  evidence  in  all  courts  of  law  and  equity  in  the  state. 
Upon  the  original  plan  so  recorded,  one  lot  was  marked  out 
and  itiseribed  with  these  words,  ^*  for  4he  Lutheran  church  ^" 
and-  this  lot  was  in  fact  part  of  the  land  of  which  Charles 
Beatt;  was  seised. 

The  bill  was  brought  up  by  the  original  plaintiffs,  ialleging 
themselves  to  be  trustees  and  and 'agents  for  the  German 
Lutheran-church  composed  of  the  members  of  the  German 
Lutheran  church  of  Georgetown,  duly  organized  as  such,  in 
behd^qf  ihenuelves  and  the  members  iff  the  said  ^ureh*  It 
charges  tiie  laying  out  of  the  lot  in  question  for  the  sole  use 
and  benefit  of  the  Lutheran  church,  to  be  hield  by  them  tor 
religious  purposes  and  the  use  of  the  congregation,  as  above:* 
mentioned.  That  soon  afterwards  the  lot*  was  taKeii  podses^ 
sion  of  by  the  said  German  Lutherans  in  Creorgetown';  who 
organized  themselves  into  a.  church  or  eongregatiod,  and 
erected  a  church  or  house  of  worship  thereon ;  and  the  lot 
was  enclosed  by  them  amf  a  church  erected  thereon;  and 
hath  been  kept  and' held  by  them  during  a  period  of  fifty 
yiars;  and  hath  been,  used' as  a  burying  groupd  for  the  mem* 
b^rs  of  the  church,  with  the  avowed  intention  of  building 
thereon  another  chnrch  or  place. of  worship,  the.first  build- 
ing erected  thereon  being  decayed,  whenever  their  ftinds 
would  enable  them  so  to  do.  That  during  all  this  period 
their  possession  has  never  been  questioned,  and  the  lot  has 
been  exemnted  firom  taxation  as  property  set  apart  for  &  re- 
Ifgipus  purpose.  It  further  charges  that  upon  the  organisa- 
tion of  the  church  or  congregation,  certain  officers,  called  a 
committee  and  trustees,  were  appointed  to  take  care  of  the 
said  church,,  which  appointments  have  been  from  time  to 
time  renewed;  that  in  1824  the  plaintifis  wore  re-appointed  as 
such,  having  been  so  appointed  at  former  timesi-  It  further 
charges  that  Charles  Beatty  died  about  sixteen,  years  ago. 
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without  having  made  any.  conveyailQe  of  tho  said  lot;  and 
that  Charles  A.  Bealty,  the  d^endant,  is  his  heir,  and 
has  the  titte  by  descent;  and  pimys-that  he  nnsy  be  compel- 
led to  convey  it  to  them.  It  fdrtber  charges  that  Ritchie, 
the  other  defendant,  has  unwarrantably  disputed  their  title; 
anld  has  entered  upon  the  lot  and  femoved  some  of  the  tomb 
stones  erected  thereon,  and  means  to  dispossess  the  plain- 
tiffs and  to  remove  the  tomb  stones  and  graves.  The  bill 
therefore  prays  that  they  may  be  quicfted  in  their  possession, 
and  that  a  writ  of  injunotion  may  issue,  and  £>r  further  re- 
lief. 

The  defendwts  -put  in  a  joint  answer.  They  adfaiitted 
that  the  lot  was  so  marked  in  the  plot  as  the  bill  spBiteB^pibd 
that  it  was  Cha^fes  Beatt/s  intention  to  appropriate  the 
same  to  the  use  of  the  Luthentn  congregation^provided  they 
would  build  thereon,  within  a.  reasonable  time,  sc  honae  of 
public  worship.  They  deny  that  the  German  Lutherans 
were  ever  organiced^  as  stated  in  the  bill ;  or  that  any  such 
church  has  been  buUt ;  or  that  there  has  been  any  sqcb  pos- 
session 6r  enclosure  as  the  bill  asserts ;  or  that  Charles  Beatty 
ever  made,  any  conveyance  of  the  property  to  transfer  his 
title/  They  admit  that  the  lot  has  been  used  as  a  grave 
yard^but  not  exclusively  appropriated  to  the  use  of  the  Lu- 
theran congregation.  They  admit  that  a  building  was  erectr 
ed  thereon,  but  that  it  was  used  as  a  -school  house.  They 
admit  that  the  defendant,  Beatty,  is  heir  at  law,  and  as  such, 
that'he  claims  the  lot  in  question,  and  has  authoriied  .the 
defendant,  Ritchie,  to  take  possession  thereof.  They  deny 
all  the  equity  in  the  bill,  as  well  as  the  authority  of  the 
plaintifis  to  sue  ;.declaring  them  to  i>e  mete  volunteers^  wd 
demanding  proof  of  their  authority^  4^c. 

The  general  replication  was  filed,  and  the  cause  jcame  on 
for  a  hearing  upon  the  bill,  answer,  exhibits  ahddepositiMS; 
and  the  court  decreed  a  perpetual  injunction  a^iiost  the 
defendants,  with  costs.  The  appeal  is  brought  firoai4hat 
decree. 

Upon  examining  the  evidence,  it  appears  to  us  that  the 
materiid  allegations  of  the  bill  are  aatisfactorily  estabfisfaed. 
It  is  proved  that,  shortly  after  the  appropriation,  and  more 
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than  fifty  years  ago,  the  LuUierans  of  Georgetown  proceeded 
to  erefit  a  log  house  on  the  lot,  Which  was  psed  as  a  church 
for  public  worshii:^,  by  that  denomination  of  Christians;  and' 
was  also,  occasionally,  and  at  different  titnes  since,  used  as  a 
school  ^ouse  under  their  direction.  That  at  a  much  later 
period,  a  steeple  and  beir were  added  to  the  building;  that 
the  laiid  was  used  as  a  church  yard ;  that  a  sexton  appointed 
by  Lutherans. had  the  direction  of  it;  that  more  than  half  of 
the  lot  is  covered  with  graves;  and  others  as  well  as  Luthe- 
rans have  been  buried  there;  that  the  Lutherans  have  caused 
the  lot  to  be  enclosed  froin  time  to  time,  as  the  fences  fell 
into  decay,  and  procured  subscriptions  for  that  purpose; 
that  the  possession  of  the  Lutherans,  in  the  manner  in  which 
it  was  cfxercised  over  the  lot,  by  erecting,  a  house,  by  public 
worships  by  enclosing  the  ground,  and  by  burials,  was  never 
questioned  by  Charfes  Beat^in  his  life  time,  or  in  any  man- 
ner disturbed 'untiLa  short  period  before  the  commencement 
of  the  present  suit.  That  Charlies  Beatty  in  his  life  time 
constantly  avowed  that  the  lot  was  appropriated  for  the  Lu- 
therans, and  that  they  were  entitled  to  it. 

The  Lutherans  have  constituted  but  a  small  number  in 
the  town. of  Georgetown ;  they  have  not  been  able,  therefore, 
to  maintain  public  worship  constantly  in  the-hous'e^sc  erect- 
ed, during  the  whole  period;  and  sometimes  it  has  been  in- 
termitted .for  a  considerable  length  of  time.  But  eJSbrts  . 
hUve  beea  constantly  made,  as  far  as  practicable,  to  keep 
together  a-eongregation,  to.usethe  means  of  divine  worship, 
and  to  support  public  preaching.  The  house,  however,  in 
consequence  of  inevitable  decay,  felldown  some  time  ago; 
the.  exact  period  of  ^hich,  however,  does  not  appear ;  but  it 
seems  to  have  been  more  than  forty  years  after  its  first  erec- 
tion. Efforts  have  since  been  made  to  rebuild  it^biit  hitherto 
tbey  have  not  been  successful. 

The  Lutherans  in  Georgetown,  who  have  possessed  the 
lot  in  question,  are  not  and  never  have  been  incorporated  at 
a  feligioua  society.  The  congregation  has  consisted  of  ji . 
wlnntary  society, 'acting  in. its  general  ammgemetit  by  com- 
mittees and  trustees,  chosen  from  time  to  time  by  the  Luthe- 
rans belonging  to  it    There  do  not  appear  to  have  been 
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any  formal  record^  kept  of  their  proceedings ;  and  there  bafd 
been*  periods  of  coiiisiderable  intermission  in  their  jipiM>iQt- 
ment  and  action.  There  is  no  other  proof  that  the  plaintiflii 
are  a  committee  of  the  congregation,  than  what  ariies  from 
the  statement  of  witnesses,  that  they  were  sp  choibh  by  a 
meeting  of  Lutherans,  and  that  their  appointni^nt  has  always 
been  Acquiesced  in  by  the  Lutherans,  and.  they  hav^  aa- 
sumed  tp.act  for  them  without  any  question  of  their,  author* 
rity;  thi^t  they  are  them>dlTes  Lutheristiis,  living  in  George- 
town, and  .forkning  a  jMut  of  the  Toluntary  society,  is  not 
disputed. 

There  is  decisive  evidence  ako  that  the  defimdant  .'Beatty 
has,  since  the  decease  of  hi&  fiiiher>  repeatedly  admitted  the 
claim  of  the  Lptherai^s  to  the  lot,  and  his  willingness  that  it 
should  remain  for  them,  as  it  had  been  drigin8itty:ap|pro^' 
priated.  No  assertion  of  ownership  was  ever  niade  by  him, 
until  the  acts  were  committed,  which  form  the  gravamen  of 
the  pntsent  bill. 

Such  are  the  material  facts;  and  the  principal  questions 
arising  upon  this  p9sture  of  the  case,  arcf  first,  whether. the 
title  to  the  lot  in  question  ever  passed  from  Charlea  Beatty, 
so  far  at  least  as  to -amount  .to  a  perpetal  appropriation  of  it 
to  the  use  of  the  Lutheran  chui^h,  or  to  the  pious  juses  to 
which  it  has  been  in  fact  appropriated.  And  secondly,  if  so, 
whether  it  i^  Competent  for  the  ptaintifis  to  maintain^the 
present  bilt.- 

As  to  the  first  queption,  it  is  not  disputed  th4t  Charles 
Beatty  did  originally  intend  that  this  lot  should  be  appro- 
priated for  the  Use  of  a  Lutheran  church  in  the  town  laid 
ofi*  by  him.  But  as  there  was  not  at  that  time  any  church, 
eithet  corporate  or  unincorporated,  of  that  denomination  in 
that  town,  there,  waa  no  grante^  papable  .of  taking  the  same, 
immediately  by-  grant.  Nor  cain  any  presumption  of  a  grant 
a,l*i8e  from  the  subsequent  lapse  of-  tim^,  since  there  never 
has  been  any  such  incorporated  Lutheran  church  there 
capable  of  tdLing  the  donation.  If,  therefore,  it  were  neces- 
sary that  th'ere«hould  beagran)tee  legally  capable  of  takings 
in-order  to  support  the  donation  in  this  case  ;  it  would  be 
utterly  void  at  law,  and  the  land  might  be  resumed  it  plea- 
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sure.  To  be  sar^,  if  an  uninoorporated  society  of  Lnthe- 
rsDS  had,  upon  the  faith  of  sach  donation^  buik  a  church 
thereon,  with  the  consent  of  Beatty,  that  might  famish  a 
istrong  ground  why  a  court  of  .equity  should  compel  him  to 
contey  the  same  to  trustees  in.  perpetuity  for  their  y8e;'or  at 
least  to  execute  a  declaration  of  trust,  that  he  and  his  heirs 
should  hold  the  same  for  their  use.  For  such  conduct  would 
amount  to  a  contract  with  the  persons  so  building  the  church, 
tl)at  he  would:  perfect  the  donation  in  their  favbur;  atid  a 
Wusal  to  do  it  would  be  a  fraud  upon  tQem,  which  a  court 
of  equity  oughtto  redress.  And  if  the  town  of  Georgetown 
had  been  capable  of  holding  such  a  lot  for  such  uses,  there 
WOjuId  be  no  difficulty  in  considering  the  town  as  the 
grantee  under  such  circumstances^  since  the  qses  would  be 
of  a  public  and  pious  nature,  beneficial  to  the  inbabitanta 
generally.  But  it  does. not  appeui  that  Creorgetown,  in 
1769,  or  indeed  until  its  incorporation  in  1789,  was  a  cor* 
potation,  so  as  to  be  capable  of  holding  lands  as  an  inci- 
dent to  its  corporate  powers: 

If  the  q)propriation,  therefore,  isto  Wdeetn'Ml  valid  at 
all,  it  must  be  upon  other  principles  than  those- which. ordi- 
narily apply  be^een  grantor  and  grantee.  And  ^6  tiudt 
it  may  be  supported  as  a  dedication  of  the*  lot  to  publia 
and  pious  uses.  The  bill  of  rights  of  Maryland  gives  vali- 
dity to  ''any  sale,  gift,  leape  or  devise  of  any  quantUy  of 
landj  not  exceeding  two  acres^  for  a  church, 'meeting  or 
other  house  of  worship,  and  for  a  burying  ground,  which 
shall  be  improved^  enjoyed  or  used  only  for  such  purpose.?' 
To  this  extent,  at  least,  it  recognizes  the  doctrines  of  the 
statute  of  Elizabeth  for  ciharitable  uses,  uodek;  whiph  it  ia 
well  knowa,  that  such  leases  wouid.be  upheld,  although 
there  werer  no  apecific  grantee  or  trustee.  In  the  case  of 
The  .Town  of  Pawlet  vs.  Clarke,  9  Cranch^  292.  331,  this 
Court  considered'  cases  of  an^  appropriation  or  dedication  of 
property  to  particular  or  religious  uses,  .as  an  exception  to 
the  general  rule  requiring  a  particular  grantee;  and  like 
the  dedication   of  a    highway   to  the   public(a).    There 

(a)  Sec  also  Brown  v$.  Porter,  10 Ma$s.  Rep.  93;  We«(oD  vs.  Hunt,  2 Ma$f. 
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[Beatty  koii  Rijtekie.M.  KurU  and  othMt.1 
ifl  no  pretence  to  ttajr  tfafit  tl^e  present  appropriation 
was  ever  attempted  to*  l>e  withdrawn  by  Charles  Bealty 
during  his  life  time^  and  iiedid  not  die  until  about  sixteen 
yeailB  ago«  ^On  the  cdntrary,  the  original  plan  and  appro- 
priation were  constantly  kept  in  view  by  all  the  lisgislative 
.  acts  passed  on  the  subject  of  this  addition.  The  plan^ras 
^e^uii-ed  to  be  recorded  as  ah  evidence  of  title,  and  its  in-, 
corporation  into  the  limits  4>f  .Georgetown  had  reference  to 
It.  We  think  then  it  might  at  all  times  have  been  enforced 
as  a  charitable  and  pious  use,  through  the  intervention  of 
the  government  as  parens  patriae,  by  its  attorney  general  ot 
6ther  law  officer.  It  was  originaHy  consecrated  for  a  reli- 
gious purpose ;  it  ha3  become  a  depository  of  tbQ  deikd ;  and 
it  cannot  now  be  resumed  by  the  heirs  of  Chicles  Beatty. 

The  next  question  ii^as.  to  the  competisnby  of  the  plain- 
tiffs to  maintain  the  present  suit  If  they  were  proved  to 
be  the  regularly  appointed  committee  of  a  voluntary  society 
of  Lutherans,  in  actual  pdssesaion  of  the.  premises,  and  act- 
ing by  their  direct46n  to  prevent  a'disturbance  of  that  pos^ 
session,  under  circumstances-  like  those 'stated  in  the  bill, 
we  do.  not  perceive  Any  serioas  objection  to  their  right  to 
maintain  the  suit.  It  is  a  casoi  where  no  action,  at  laW| 
^en  if' one  could  be  brought  by  the  votuntary  society^ 
(whi8h  it  would  be  difficult  to  maintain,)  would  aflbrd  an 
adequate  and;  complete  ren«edy.  Th«s  is  not  the  case  of  a 
mefe  private  trespass;  but  a  public  nuisance,  going  to  the 
irreparable  injury  of  the  OeorgetoWn  congregaOon  of  Lu«^ 
tberahs.  The  property  consecrated  tp. their  :use  by  a  perpe- 
tual servitude  oreasement,  is  to  betaken  from  them;  the 
sepulchres  of  the  dead  are  to  be  violated ;  the  feelings  of 
religion,  and  the  sentiment  of  natuf  al  affection  of  the  kin- 
d^d  and  friends  of  the  deceased  are  to  be  wounded ;  and 
the  memorials  erected  by  piety  or  love,.to  the  meqAOry  of  the 
good,  are  to  be  removed  so  as  tb  leave  no*  trace  of  the  last 
hoihe  of  their  ancestfy  to  -those  who  may  visit  the  spot  in 
future  generations.    It  cannot  be  that  such  acts  are  to  be 


RepL  500 ;  rnhabltants  of  Shapleigh  ««  GilmAn,  18  MaB$.  Bep,. 190 ;  Borrtnl*s 
ciM.  l^Jac,  C^B.    2  Mod.  En^.  41S.  b,. 
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redressed  by  the  ordinary  process  of  law.    The  remedy,, 
most  be  sought,  if  at  all,  in  the  protecting  power  of  a  court, 
of  chancery ;  operating  by  its  injunction  to  preserve  the  rfe*- 
pose  of  the  ashes  of  the  dead,  and  the  religious  sensibilt^efs 
of  the  living. 

The  only  difficulty  is  whether  the  plaintiffs  have  shown 
in  themselves  a  sufficient  authority,  since  it  is  not  evidenced 
by  any  formal  vote  or  writing.  If  it  were  necessary,  to  de- 
cide the  case. on  thisr  point,  we  should  incline  to  tiiink  that 
under  all  the  circumstances  it  might  be  fairly  presumed. 
But  it  is  not  necessary  to  decide  the  case  6n  this  point ; 
because,  we  think  it  one  of  those  csLses^  in  which  certain 
persom,-befoiigiiig  ^^  «  voluntavf  society,  and  haying  0 
common  interest,  may  sue  in  behalf  of  themselves  aod. 
others  having  the  like  interest,  as  part  df  the  s^me  society^ 
for  purposes  common  to  all,  and  beneficial  to  all.  Tbui, 
some  •of4he  parishioners  may  sue  a  parson  to  establish  a  ge^ 
neral  modus,  without  joining  all;  and  some  of  the  memb^ 
of  a  voluntary  society  or  company,  when  the  patties  are  very 
oumerdos,  may  sue  for  an  accbuat  against  others,  Wilhpm 
joining  all(a). 

And  upon  the  whole  we  are  of  opinion,  that  the  decree  of 
the  circuit  dourt  ought  to  be  affirmed  with  cost8.(6) 


Thia  cause  came  00  to  be  h6wri  on  the  transcript  ol'^  the 
record  from  the  circuit  court  of  the  United  States,  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  considered,  ordered  and  decreed  by  this  Court  thai  the 
decree  of  the  said  circuit  court  in  this  cafuse  be,  and  the 
same  is  hereby  affirmed  with  costs. 

{a)  Cooper's  Xq.  PUad.  40, 41*;  MS^.  PtSad.  14». 

(^)  If  ft  iftym^;  by  Uie  dJMolutioo  pf  moDMteriM,  hath  a  moouHoryia  which 
there  if  ft  church,  part  of  it,  aod  he  aufieri  the  parishioner! ,  for  a  long' time  to 
come  there  to  hear  divioe  service,  and  to  use  it  as  a  parish  church  ;  that  shall 
give  a  Jurlsdiedon  to  the  ordinary  to  order  the  seats ;  because  that  now,  la  fact, 
it  hteonet  the  pariah  chureb,  which  before  wae  not  aiibjeet  to  the  Aidinaor :  ^d' 
judged  12  /a.  C.  B. ;  Buxzard's  case,  2  Mod»  E.  418.  6. 
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Vak  Lxax,  Ctoxmsb  ov  thb  ff^TATB  OP  Mabtlasoi. 

BtUf  of  axcbioge  dnim  ill  9M«tat6  of  mo  anioB,  on  perMHi0\liWDg  Id  toodifr 
ttite,  ptrUke  of  the'ehftracter  of  for^ip  bills,  and  ought  to  Im  to  {roatod  in 
tiio  eoarU  of  the  United  Stated. 

For  alt-national  purpoiet  embraced  by  the  federa)  eonttUution,  the  statea  and  the 
cIMkeni  fhereof  are  pne»riinited  under  the  same  Mnrenaign  authority,-  and  go- 
▼emed  by  thrtaihe  laws.  >  In  all  other  respects,  the  ftatesve  necessarily 
foreign  and  hidependent  of  each  other.    [BOO] 

THIS  case  came  before  the  Court  from  the  citcait  cottrt 
of  the.  United  States  for  the  Maryland  districtt  The  actipa 
was  ihstitated  in  the  circuit  CQurtj  on  a  bill  of  jezchaoge, . 
drawn  on  the  16th  of  March  1819,.  by  the  defendants,  «t 
•JBailifitor^,  oil  Stephen  Dever  at  JSTeto  OrleoM,  in  fitvour  of 
Rosewe]!  L.Colt  or  order,  of  Balfimore^  and  by  him  indorsed, 
forTaluereceivedyto  the  plaintiff,  Vdiurenq/^JVato  York, 

A  judgment  was  confessed  by  the  defendants  for  ^3,100, 
subject  to  the  opinion  of  the.  court,  «upou  a  case  stated;  and 
which  presented  the  question,  whether  the  circuit  court  bad 
jurisdiction  in  the  ^ase. . 

The  defendants  objected  to  the  jurisdiction,  on  the  ground 
that«the  bill  was  an  iiilan^,  and  not  h  foreign  bill  qf  ex- 
change;  and  therefore,  the  defendants,  and  the  drawee  Rose- 
well  L.  Colt,  being  cltizekis  of  Maryland,  although  the  bill 
was  regularly  in  .the  hands  of  the  plaintiff,  Hii  indorsee,  who 
is  a  citizen  of  a  different  staie^  the  circuit  cotiirt  had  no  cog- 
nizance of  the  claim... 

The.  provision  of  the  act  of  congress  upon,  which  the  quei- 
tion  arisen,  is  in  the  1 1th  section  of  the  "  act  to  Establish  the 
jcidicial  powers  of  the  courts  of  the  United  States,"  pa^ed 
September  24th,  1789.  The  words  of  the  ^ct  are,  '^  nor^hall 
any  district  or  circuit  couft  have  cognizance  of  any  suit  to 
recover  the  contents  of  ai)y  promissory  notOt  or  other  chose 
in  action,  in  favour  of  an  assignee;  unless  a  suit  might  have 
been  prosecuted  in  such  courts  to  recover  the  sidd  contents* 
it  no  assignment  had  been  made^;  esceq^l  tii  eaeee  ^foreign 
biU$  of  exchange." 
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The  judgeB  of  the  circuit  court  divided  id  opinion  'tm  the 
question  of  jurisdiction,  und  drdered  the  fecord  to  be  cer- 
tified to  this  Court. 

The  case  was  argued  by  Mr  Hofimaiii  for  the  defendanti^ 
no  counsel  appei^ring  for  the  plaintiff. 

He  contended,  I.  That  in  aU  cases  of  promissory^  notes, 
inland  bills  of  exchfinge,  and  other  choaes  in  action,  an  as- 
signee, or  an  radorsee,  is  incompetent  to.  sue  the  makei'  in 
the  courts  of  the  United  States,  except  where  such  suit  might 
have  bei^n  there  prosecuted,  had  there  been' no  oeeigmMnt 
or  indoreement;  and'that  as  thepiiyee  oCthis  biU  of  exchange, 
when  calling  on  the  makers,  must  have  resorted  lb  the  state 
tribunals,  the  ituiorsse  must  be  referred  to  the  feame  tribu- 
nals. 

2.  That  this  being  a  bill  of  exchiinge  drawn  within  this 
union,  and  payable  there,  viz.  between  citizens  of  sister 
stages,  cannot  be  regarded  as  b^  foreign  bttt,  within  the  sound 
interpretation  of  the  11th  sectioaofthe  judiciary  act  of  1780; 
but  that  it  is  an  udand  6iB,  which,  like  promissory  notes,  re- 
mains forever  subject  to  state  jurisdiction,  though  transferred 
to  citizens  of  another  etate. 

3.  That  congress  did  not  design,  by  the  exception  icontaiii- 
ed  in  that  section^  te.  legislate  inToference  \o  dtizene  of  the 
different  etatee  of  fhie  Union,  or  to  confer  on  the  circuit 
courts  a  jurisdiction  in  regard  to  them,  sous  to  comprehend 
in  their  favour  as  *^ foreign  hiUe^^^  those  that  should  be  drawn 
between  citizens  of  tiflter  etatee. 

4.  That  congress  used  this  expression  in  its  pcpiflof  sense, 
which,  indeed,  is  the  only  one  in  which  that  body  could  have 
thus  legislated ;  and  that  bills  foreign  to  the  union,  viz.  bills 
drawn  in  or  <m -countries  alien  to  the  *«gt^emgn^y  of  the 
United  Statee,  were  the  only  foreign  bills  that  either  the 
policy f  or  the  obyious  meaning  of  the  exception  embraces. 

5.  Thedforeignxountrieei  ^nd foreign  Mtts,  are  correlative 
expressions;  whereas,  no  eiHer  state  is  foreign  to  the  unionf 
nor  is  any  sister  state  truly  foreign  to  any  other  state  of  the 
union.  Congress,  therefore,  when  legislating  in  reference 
Xojuriedielionf  must  have  bad  that  union  eind  foreign  etatee 
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in  Its  view.;  and  designed  to  legiilate  iinder  A\s  exception 
only  ID  reference  to'  bills  drfiwn  in  .or  an  the  unioni  but  tis 
or  on  any  e'ountry  other  than  one  of  the  states  of  this  union ; 
they  beipg  in  regard  to  the  union  itself  one,  and  not  foreign; 
and  also,  in  regard  to  each  otber,^  not  foreign  either  in  a 
popular  or  strictly'  legal  sense. 

6v  That  the  exception  in  regard  to /or€i|^  (lib  was,  per- 
h«pa.  founded  on  the  policy  of  extending  to  tfUens,  (who 
were  most  likdy  to  become  the  holdei;s  of.  bills  drawn  here 
on  foreign  countries,  or  drawn  in  fore^n  countries  on  this) 
the  benefit  of  the  naUonal  ttibunala  ;/^nd  was  not  designed 
to  embrace  citizens  of  different  states,  ortpdistrnguisbsuch 
bills  from  promissory  notes^  which  remain  with  the  state 
courts,  though  in  the  hands  of  4  itizens  of  different  states- 
Such  citizens,  though  bona  fide  indorsees,  and  for  full  value, 
being  incompetent  to  sue  makers  in  tbefeberaj  courts,  though 
diey  are.  competent  to  sue  their  own  indofssrs,  because  every 
indorsemet  t  is  a  new  and  independent  contract,  as  between 
indorser  and  indorsee. 

7.  That  the  legal,  no  less  than  the  joopidor  understanding, 
has  classed  such  bills  under  the  head  of  inland  jnnd  that 
being  the  norma  loquendi  renders  it  highly  probable  that 
congress  had  no  other  bills  in  viewjthan  such  as  are  drawn 
in  or  on^  countries  wholly  foreigi^.to  the  jurisdiction  and  so- 
vereignty of  this  unions 

8*  That  ulthougb  most  of  the  legislatures  of  the  differl^nt 
states  have  allowed  damages  on  the  protest  of  bills  drawn 
ou  sister  states ;  yet  nearly,  witbout.exception,  the  word  "inr 
land''  has  bee^i  applied  to  such  bills,  and  the  word  **  foreign" 
to  those  drawn  in  or -an  other  couqtries. 

For  the  popular  and  legcd  sense  of  the  expression  "  inland 
bills,''  4  Griffith's  Law  Eegister,  627.  699.  697.  799.  943. 
1006.  1007.  i067.  1140. 

.  9.  The  question  is  rss  nova  in  this  Court,  but  has  been 
the  subject  of  judicial  discussion  in  three  -instances,  viz.  in 
Millar  vs.  Hackley,  5  Johns.  Ajp.  375  j  and  liS.  C.  Canst. 
Rep.  100;  and  in  Lonsdale  vs.  Brown,  1621,  before  Mr  Jus* 
tice  Washington(a). 
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Mr  Hoffman  stated  th&t  he  was  Dot  iaformed,  whether  in 
this  last  case  the  point  turned  oi>  the  question  qfjuriaiietianf 
or  only  on  the  necessity  of  proiesiy  as  was  the  cieise  ia  two 
other  cases.  The  case  in  New  York  holds  such  bills  to  be 
ifdand.  But  had  the  decisions  in  the  stale  coufija  been  oni- 
formly  otherwise,  it  is  difficult  to  conceive  how  the  states  are 
to  be  regai'ded  as  foreign  to  each  other  in  the  nattawU  tribu- 
nals. A  bill  may  well  be  foreign  in  the  state  eourts,  and  in- 
land in  the  federal  courts ;  and  the  constitutionality  of  the 
very  exception  cooteined  in  the  11th  section  of  the  judi- 
ciary act,/if  designed  to  embrace  wVibtn  its  jurisdiction  bills 
between  state  and  ^ate,  seems  to  have  been  doubted  by  Mr 
Justice  Stoty  in  I  Jlfasoii,^51.  But  if  this  point  bew&ived, 
the  -only  inquiry  is  as  to  the  probable  intention  (rf  congress; 
which,,  the  piainfiff  contends,  was  to  embrace  only  such  bills 
as  are  drawn  between  countries  actually  foreign  to  each 
other.  ChancelFor  Kent,  in  his  Commentaries,  Vol.  III.  p.  §S, 
inclines  to  the  opinion  that  bilU  between  the  states  of  the 
union  are  foreign  in  all  courts ;  but  the  point  of  protest  ap- 
pears to  have  mainly  occupied  the  mind  of  the  learned  wri- 
ter; and  the  questbn  ofjiirl  ^fion^  arising  from  .the  sound 
constnictien  of  the  act  of  congress,  does  not  specially  claim 
iu9  attention. 

Mr  Justice  Washington  delivered  the  opinion  of  the 
Court* 

This  is  an  aetiod  of  assumpsit  founded  on  a  bill  of  ex- 
change drawn  at  Baltimore,  in  the  state  of  Maryland,  upon 
Stephen  Dever  at  New  Orleans,  in  favour  of  R.  L.  Co)t,  k 
citizen  of  Maryland,  who  indorsed  the  same  to  the  plaintrfi^ 
a  citizen  of  New  York.  The  action  was  brought  in  the  cir- 
cnit  court  of  the  United  States-for  the  district  of  Maryland ; 
and  upon  a  case  agreed,  stating  the  above  facts,  the  judges 
of  that  court  were  divided  in  opinion,  whether  they  could 
entertain  jurisdiction  of  the  cause  upon  the  ground  insisted 
ppon  by  the  defendants'  counsel,  that  the  bill  was  to  be 
considered  as  inland.  The  difficulty  which  occasioned  the 
adjburnment  of  the  6ause  to  this  Court,  is  produced  by  the 
llth'section  of  the  judiciary  act  of  1789,  which  declares, 
that  no  district  or  circuit  court  shall  have  ''cognizance  of 
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any  suit  to  recover  the  coDtents  of  any  promisfory  note,  or 
oth^r  chose  in  action  in  favour  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  the 
said  contents,  if  no  assignment  bad  been  made,  except  in  cases 
o£ foreign  bills  of  exchange." 

The  only  question  is,  whether  the  bill  on  which  the  suit 
ia  founded,  is  to  be  considered  a  foreign  bill  of  exchange) 

It  is  to  be  regretted  that  so  little  aid  in  determining  this 
question  is  to  be  obtained  from  decided  cases,  either  in 
England,  or  in  the  United  States. 

Sir  William  Blackstone,  in  his  commentarie8(o),  distin- 
guishes foreign  from  inland  bills,  by  defining  the  former  as 
bills  drawn  by  a  merchant  residing  abroad  upcm  his  corres- 
pondent in  England,  or  vice  versa^  and  the  latter  as  those 
drawn  by  one  person  ion  another,  when  both  drawer  and 
drawee  reside  within  the  same  kingdom.  Chitty,p.  16,  and  the 
other  writers(b}  on  bills  of  exchange  are  to  the  same  effect; 
and  all  of  them  agree,  that  until  the  statutes  of  8  and  9  fV. 
ZTi.eh.  17,  and  d  and  4  .ffme,  ch.9,  which  placed  these  two 
kinds  of  bills-  upon  the  same  footing,  and  subjected  inland 
bills  to  the  same  law  and  custom  of  merchants  which  go- 
verned foreign  bills ;  the  latter  were  much  more  regarded  in 
the  eye  of  the  law  than  the  former,  as  being  thought  of  more 
public  concern  inthe  advancement  of  trade  and  commerce. 

Applying  this  definition  to  the  political  character  of  the 
several  states  of  this  unioti  in  relation  to  each  other,,  we  are 
all  clearly  of  opinion,  that  bills  drawn  in  one  of  these  states, 
upon  persons  living  in  any  other  of  them,  partake  of  the 
character  of  foreign  bills,  and  ought  so  to  be  treated.  For 
all  national  purposes  embraced  by  the  federal  constitution, 
the  states  and  the  citizens  thereof  are  one,  united  under  the 
same  sovereign  authority,  and  governed  by  the  same  laws, 
In  all  other  respects,  the  states  are  necessarily  foreign  to, 
and  independent  of  each  other.  Their  coUstitutioQs  and 
forms  of  government  being,  although  republican,  altogether 
different,  as  are  their  laws  and  institutions.   This  sennment 


(a)  Tol.  II.  467. 
\b)  Bayley,  Syd. 
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was  espreBsed,  with  gi eat  force,  by  the  prevident  of  the  coart 
of  appeals  of  Virginia,  in  the  case  of  Warder  tm.  Arrell,  3 
Wash..29S}  where  be  states^.that  in  cases  of  contracts,  the 
laws  of  a^  foreign  country,  where  the  contract  was  made, 
must  govern  9  and  then  adds  as  folIows*r-<*  The  same.prin<» 
ciple  applies,  though  with  no  grfftter  Ibpep,  to  the  difibrent 
states  of  Ainerica ;  for  though  they  form  a  confederated  go* 
vernment,  yet  the  several  states  retain  their  individua^  sove- 
reignties, and;  with  respect  to  their  rou)aicipar  regulations, 
are  to  each  other  foreign*'' 

This  character  of  the  laws  of  one  state  in  relation  to  the 
others,  is  strongly  exemplified  in  the  particular,  subject  Hai- 
der consideration ;  which  is  governed,  a*  to  the  necessity  of 
protest  iind  rate  of  damages,  by  different  rules  in  the  differ- 
ent states*  In  none  of  these  laws  however,so.far  as  we  can  dis- 
cover from  Griffith's  Law  Register,  to  which  we  were  referred 
by  the  counsel, 'except.those:6f  Virginia,  are  bills,  drawn  in 
one  stato  upon  another,  designated  as  inland;  although  the 
domages-allowed  upon  protested  bills  of  thtft  description,  are 
generally,  and  with  great  propriety,  lower  than  upon  bills  . 
drawn  upon  a  country  foreign  to  the  United  Stater,  since 
the  disappointment  and  injury  to  the  holder  must  always  be 
jgreater  in  the  latter,  than  in  the  former  ca8e4  h  is  for  the 
same  reason,  no  doubt,  that,  by  the  laws  of  most  of  the  states, 
bills  drawn  in  and  upon  the  same  state,  and. protested,  are 
either  exempt  from  damages,  altogether,  or  the  rate  is  lower 
upon  them,  than  upon,  bills  drawn  on  some  other  of  the 
states. 

The  only  case,  which  was  cited  at  the  bar,  or  which. has 
come  to  our  knowledge,  to  sboW  that  a  bill  drawn  in  one 
state  upon  a  person  in  any  other  of  the  states,  is  an  inland 
bill,  is  that  of  Miller  vs.  Hackley,  5  Johns.  R^.  375.  Al- 
luding to  this  case,  in  the  third  volume  of  his  Commentaries, 
p.  63,  in  a  note.  Chancellor  iCent  remarks  very  truly,  that  the 
opinion  was  not  given  on  the  point  on  which  the  decision, 
rested ;  and  he  adds,  that  it  was  rather  the  opinion  of  Mr 
Justice  Van  Ness  than  that  of  the  court.  It  is  not  unlikely, 
besides,  that  that  opinion  was,  in  no  small  degree,  influenced 
by  what  is  said  by  Judge  Tucker  in  a  note  to  2  Black.  Com. 
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467;  which  was  mdch  relied  upon  by  one  of  the  counsel  in 
the. argument,  where  the  author  would  appear  to  define  an 
inland  bill,  as  being  one  drawn  by  a  person  residing  in  one 
state  on  another  within  the  United  States.  He  is  so  under^ 
stood  by  Chancellor  Kent,  in  the  passage  which  has  been 
referred  to :  but  this  is  undoubtedly  by  a  mistake^  as  the  note 
manifestly  refers  to  the  laws  of  Virginia^  and  by  an  act  of 
that  state,  passed  on  the  28th  of  December  1795,  it  is  ex- 
pressly declared,  that  all  bills  of  exchange  drawn  by  any 
person  residing  in  that  state,  on  a  person  ill'  the  United 
States,  shall  be  considered  in  all  cases  as  inland  bilb.  The 
case  of  Miller  vs.  Hackley,  therefore,  can  hardi jjr  be  consi- 
dered as  an  authority  for  the  positron  which  it  was  intinded 
to  maintain.  We  think  it  cannot  be  so  considered  by  the 
courts  of  New  York,  since  the  principle  supposed  to  be  de* 
cided  in  that  case,  would  seem  to  be.  directly  at  variance 
with  the  uniform  decisions  of  the  same  courts  upon  the  subject 
of  judgments  rendered  in  the  tribunals  of  the  aster  states. 
In  the  case  of  Hitchcock  t;«.  Aicken,  1  Caines^  460,  all  the 
judges  seem  to  have  treated  those  judgments  bs  foreign  in 
the  icourts  of  New  York;  and  the  only  point  of  diQference 
between  them  grew  out  of  the  construction  of  the  1st  section 
0:f  the  4th  article  of  thi  constitution  of  the  United  States^ 
and  the  act  of  congress  of  ther  26th  of  May  1790,  ch.  38, 
'  respecting  the  effect  of  those  judgments,  and  the  credit  to 
be  given  to  thena  in  the  courts  of  the  sister  states. 

It  wolild  seemHrom  a  note  to  the  case  of  Bartlett  v$. 
Knight,  4  Jtfas^.  Rep*  430,  where  a  collection  of  state  deci- 
sions on  the  same  subject  is  given ;  that  these  judgments  had 
l^enerally,  if  not  universally,  been-  considered  as  foreign  by 
the  courts  o^  many  of  the  states.  If  this  be  so,  it  is  difl|cult 
to  understand  upon  what  principle  bills  of  exchange  drawn 
in  one  state  ap()n  another  staie  can  be  considered  as  inland; 
unless  in  a  state  where  they  are  declared  to  be  such  by  a 
statute  of  that  state. 

It  has  not  been  our  good  fortune  to  see  |the  case  of  Duncan 
M.  Course,  1  South  i/arolina  ConsiUuiUmal  Repwt^  100 ; 
but  the  note  abova  referred  to  in  3  KenPs  Com,  informs  us, 
that  it  decides  that  bills  of  this  description  are  to  be  cohsi- 
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dered  in  the  KgKtaf  foreign  bilb;  and  the  Jetrnod  "Commen- 
tatot  ponelodeif,  itpoa  Ihe  whol0,  and  principallji.qpon  the 
ground  of  the  ddeisiioo  ju9t.  quoted;  that  the  weight  of  Ame- 
ricw-aiaytborilf.is  on  that  side; 

;That'iti8.»o»  in.refirpeGlto  the  necenityof  protdttingbilb 
of  that  deBeriptionv  ^as  not'.vef;  strenuonsljt  controverted 
by  the  eouii9el;ior  the  defendant*  But  he  insists,  thaltmdef 
aUjustconstraciion  of  the  11th  section  of  the  judiciluy  act^ 
cbndmriung  the  jurisdiction  of  the  federaLcourts,'  these  bills 
Jpugbt  tor  be  Considered  and  tueaied  as  inland.  The  argur 
ment  is,  that  the  imschief  intended  to  be  ren^e(ije4"  by  -^^ 
pn>v4sions  in.  the  latter  p^  of  that  seption,  by;tfae.lusign^ 
medjt  is,  .pr^Biissofy  notes  and. .otber  chosea  in  action,-  is  the 
fame  In  relation  ^to  bills  of  exchanore  of  the  character  under 
conaideralion. 

We  are  of  a  different  opinion.  The  policy  which  .probal>)y 
dictated  this  provision  in  the  above*  section,  was ,46  prevent 
frauds  upon  the  jurisdiction  of  those  courts  by  pretended 
assignments  of  bonds,  notes,;  aqd  bills  of  exchai^ge  strictly, 
inland;  an4  as, these  evidences  of  debt  generally  concern 
the  interna)  negotiations  of  tKeinhabitants  of  the  same  state, 
and  would  speldom  find  their  way  fairly  into  the. hands  of 
.persoQ/ij%stf)ng  in  another  state;' the  prohibition  Ibis  to  them 
would  vimpose-  a  vejryrttifling  Tost'rii^tion,  if  any,  upqn  the 
commercial  Intercourse  of  the  different  states  with  each 
other*  It  is  quiteotherwisea&to  bills  drawn  in  one  state 
upon  another^  They  answer  all  the  purposes  of  remittances, 
and  of  comnnercial  ia9ililies,  equally  with  bills  drawn*  upon 
other  countries,  or  vice  versa ;.  and  jf  a  choice  of  jurisdictions 
be^iniporiant  to  the  credit  of  bills  of  the  latter  class,  which 
it  undoubtedly  is,  it  must  be  equally  so  to  that  of  the  former. 

Nor  does  the  r<^W>n  for  restraining  the  transfer  of  other 
choses  in  aotion,  apply  to  bills'^of  exchange  of  this  descrip- 
tion; .wBich,irpm  their  commercial  character,  might  be  ex- 
pected to  pajss-  fairly  into  the  hands  of  perscms  residing  in 
the  different  states  of  the  union.  We  conclude  upon  the 
wfaofe,:that  in  nopoint  of  view  ought  (hey  to  be  considered 
other  vise  than  as  foreign  billsi. 
Voh.  IL— 3  Z 
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This  cauae  came,  on  to  be  heard,  on  the  transcript  of  the 
vecord  from  the  circuit  *court  of  the  United  States,  for  the 
district  of  Maryland,;  and  on  the  qaestions  and  points  on- 
which  the  judges  of  the  said  circuit  court  were  opposed  in 
opinion,  land  which  were  certified  to^thisCourt  for  its  opinibUi 
and  was  argued  by  counsel;  on  consideration  whereof^  it  is 
the  opinion  of  this  Court  that  the  bill  of  exchange  on  which 
this  action  is  brought,  ought  to  be  considered  as  a  foreign 
bill  within  the  meaning  of  the  II  th  sectioli  of  the  judiciary 
act  of  the  24th  of  September  1787>  aftd  that  the  said  circuit 
court  has  jjarisdicti.on  pf  this  cause;  whereupon  it  is  con- 
sidered, oidered  and  adjudged  by  this  Courts  that  it  be  cer- 
tified to  the  said  circuit  court  for  the  district  of  Maryland, 
that  the  bill  of  Exchange  on  whicb  this  action  'is -brought, 
plight  to  be  considered  jis  a  foreign  bill,  within  the  meaning 
of  the  1 1th  section  of  the  judiciary  act  of  the  34th  of  Sep- 
tember 1787:  and  that  that  court,  has  jurisdiction  of  the 
cause(a). 

(ay The  opinioii  of  Mr  Juftioe  Washutotom,  in  tb«  cm  of  Loiwdal*  m. 
Bfowo,  in  which  the  same  point  wm  ruled  in  the '  circuit  court  of  the  United 
Stttee  for  the  eeete^n  dittHet  of  Pennnylvauit,  will  h^  Ibund  in  ttie  appendix* 
Wo.  II. 
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THABOTB   FeZAliL,  AfPBLLBB. 

EnOLUB,  SjQTB,  MaQEALL,  fioFFMAH,   M'KxniOBT  ANO  OTHXBS, 
AJPFBLLAHTS  9#.    CATHAXiNfi  FoXALL,    AfFBIXBX.. 

A  n^arritge  MttlemeDt  proTided  that  the  trasteei,  after  the  death  of  the  huabaiid, 
^hottld  ftaiid  poMMied  of  a  hood  executed  to  them  by  the  huiband,  i|nd  of 
Ibe  fmn  of  •87,088  fioLbe  ioceiTed  by  them;  upon  traal  to  pkeo  oat  the  aemo 
when  it  ihall  come  Into  their  haoda,  at  inteioft»  oU  teeboM  iocurftiee,  oc  fai- 
rest it,  or  any  part  of  it,  in  the  pi^cbase  of  atock  of  the  United  Stat^  of 
No^th  Amerieay  or  bank  stock  there,  yyith  the  approMion  of-  thiwife;  and 
to  can  In  and  replace  the  aame,  and  reinveit  Mm  nme,  and  the  produce 
tlieieofi  from  tinio  to  tiino»  upon  or  in  auch  aeendtlee,  or  atork,  tpilA  tA#iy- 

. .  probata  qfiK$  wife. 

it  ia'not  an  unreatonable  interpretation  to  ny,  that  th^  wlfe^  who  tunrived  the 
httoband,  waa  to  h»Te  a  cpntrolliif|(  afoncy,  widifn  the'  Ihnifltion  praeeiibed  by 
the<;ontcact  She  baa  nofan  i^bitrary  and. unlimited  dtoeredon.  Tbeloveat- 
ment  ia  restricted  to  three  of>jecta  :'freeb^d  secQrities»  United  States  stock, 
or  bank  stock :  and  the  trustees  are  not  authorised  to  make  any  otlter  in? 
veatttent.  The  ttusteea  are  bound  to  make  the  Jnteetment  iU  any  one  of  tho 
funds  menliftned,  which  th^wtfe  m%ht  requast  or  direct 

The  husband  by  his  will  confirmed  the  marri^^  settlement,  and  be  further  do* 
clared,  *<  that  if  the  sum  of  987,088  secured  to  be  paid. to  the  tiuatees  should 
at  anytime  be  found  insufBcient  to'iaiseand  bring  into  the  handa  of  Ihe 
trustees  the  dter  annual  aum  of  4|S,288.29,  the  antauity  t'^corad  to  lie  paid  to 
his  wile  by  the  .settlement, then  thci  trustees  of  liis  will  shall,,  from  time  to 
tim^,  transfer  to  themselves,  as  trustees  of  the  settlement,  outi>f  the'  residuum 
of  his  estatoy  such  sum  or  sUms  of  money  as  may,  from  time  m  Qme,  be  fouHd 
necossary^to  make  op  any  deficiency  there- may  hiippen  |p  be  between  the 
current  amoudC  of  the  intereat  and  prodiitee  of  the  principal  aum,  and  the 
amount  of  the'annuity^^'so  tlMt,  in  no  event,  less  than*  f%722.22  shall  be 
Adsed  attnually  for  his  wife,  or  for  her  benefit  4n  the  United  S|atea. 

The  poraenal  oatate  of  the  buaband,  •«xelualye  of  the  eutn  placed  In  the  hands  of 
Che .  trusteeii  of  the  annuity,  was  so  iiivested  as  to  produce  sis  per  «entum 
per.  annum;  aod  the  direction  of  the  wife  to  keep  invested  in  .six  percent, 
stock  of  the  Unhed  States  the  $87,688,  produted  a  deficiency  in  the  annui^, 
which  she  Claimed  to  have  made  up  from  thb  residuary  estate,  the  wile  baa 
si  fight  to  clirim  this  deficiency  to  be  so  made  up. . 

There  is  no  doubt*  but  that  under  the  general  •  prayer  in  a  bill  ini^banceiy  for 
general  relief,  otiier  ^llef  may  be  granted,  than  that  which  is  particolariy 
prayed  foe.;  hut  such  rsllef  must  be  a^reoable  lo  the  ta«e  inade  by  the  bill. 

APPEAL  from  the  ciroiat  court  of  ihe  coQDtv  of  Wash* 
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The  appellee  in  these  casea,  is  the  widow  of  Henry  F^z- 
all :  and  the  appeilants  in  the  first  case,  are  the  trusteei 
named  in  a  marriage  settlement,  executed  by  Henry  Fo)iall 
at  the  time  of  his  marriage  with  the  appellee ;' and  in  the 
second,  they  are  the  trastees,  Executors  and  lefi^atees  named 
in  the  will. 

Oil  tlie  marriage  of  Henry  Foxall  with  the  appellee,  in 
England  in  1816,  a  contract  was  entered  into  for  an  annual 
income  of  £500  sterjing,  or  $2,222.29,  for  the  life  of  Mrs 
Foxall;  to  coinmence  at  his  death;:  for  her  joipture,  and  in 
lieu  of  her  dower ;  and,  on  the  decease  of  Mr  Foxall,  the 
Slim  of  $37,038,  was  then  to  be  raised  and  paid  to' the  trus- 
tees, for  the  purpose  of  Securing  the  same. 

In  the  settlement  it  is  declared,  that  upon  the  treaty  for 
the  marriage,  it  was  agreed  between  the  parties  thereto, 
Henry  Foxall  and  Catharine  Holland,  that  should  she  sur^ 
vive  him,  he  would  provide  and,  settle  on  her  an  annual  ia-» 
come  of  £500  sterling,  equal  to  $2,222  32  cents,  in  the  na- 
ture of  a  jointure  for  life,  and  in  bar  of  dower ;  that  be  should 
devise  to  her  his  niessuage  in  Georgetown,  and  assign  Jier 
his  furnituse  and  carriage  for  life>  in  increase  of  her  jointure; 
that  her  property,  which  was  wholly  personal,  should  vest  in 
her,  bat  that  ^11  future  property  should  be  at  her  disposal, 
ab  tf  she  were  a  femme  sole;  and  that  the  cbildrmi  of  the 
marriage  as  well  as  'a  present  daughter  of  Henry  Foxall, 
should  be  dependent  on  him  for  support.  The  marriage  set- 
tlement also  recites,  that'ia  part  performance  of  the.  same, 
Henry  Foxall  had  made  his -bond  in  the  penalty  of  $74,116, 
to  the  trustees,  to  be  void  on  payment  by  his  executors,  with- 
in six  months  from  bis  death,  of  $37,038,  with  interest  at  six 
per  cent. 

It  is  then  declared  by  the  debd,  that  in  case  the  appellee 
should  survive  said  Henry  Foxall>  the*  said  trustees  should 
stand  possessed  of  said  bond,  and  said  $87,038  to  bereceiv-. 
ed  by  them  "  upon  trust  to  place  out  the  same,  when  it  shall 
come  into  their  hands,  at  interest,  on  freehold  securities,  or 
invest  it,  or  any  part  of  it,  in  the  purchase  qf  stock  of  the 
United  States  of  North  America^  orimnk  stock  there,  with 
the  approbation  of  said  Catharine  Holland,  and  to  call  in 
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and  replace  and  reiBvesi  the  saaie,  and  tbe  produce  thereof 
from  time  to  time,*  upon  or  in  such  secoritiea  or  stock,  urith 
theappro^ion  afaaid  Catharine  HcUand;  and  to  pay  the 
interest  and  dividends  of  the  said  sum^  securities  or  stocks 
from  time  to  time  ap  the  same  should  be  receivedj:  to  her 
the  wd  Catharine  Holland  or  her.assigns,  or  permit  her  or 
them  to  receive  such  interest  or  dividends  for  her.  life,  for 
her  separate  use,"  &c.  And  after  her  de^  upoiq  trust  to 
pay,  transfer,  and  assign  said  |I37,038,  and  the  securities  or. 
stocks  in  or  upon  which  it  should  be  placed  out  or  invested, 
and  the  dividends,  &c.  unto  the  executors  or  assigns  of  the 
said  Henry  FoxalK 

Mr  FoxiGill  died  in  England  in  1823,  having  left  a  will  dated 
the  I2th  of  ApnlJ823.  The  first' clause  in  the  will  is  in 
these  word»:  ^*  I'irst,  I  do  hereby  ratify  and  confirm  in  every 
respect  the  settlement  made  upon  my  marriage  with  my  dear 
wife  Catharine,  and  do  direct  the  provisions,  and  trusts  of 
the  same,  and  the  condition  of  the  bond  entered  into  by 
mis  upon  my  saidmarriage,  to  be  iaithfully  performed  and 
observed:"  and  afterwards,  ^*I  do  farther  direct,  that  if 
the  s«|m  of  4|37,038,  secured  tio  be  paid  to  the.  trusted  of 
said  settlement,  should,  at  any  time,  and  from  time  to  tinoie; 
be  found  insufficient  to  raise,  within*  these  United  States, 
and  bring  into  the  hands  of  the  said  trustees  of  said  s^tle*- 
ment  there,. the  clear  annual  sum  of  $2,222  22  cents,: the. 
annuity  secured  to  be  paid  to  my  said  wife  by.  the  said  set- 
tlement ;  then,  and  in  such  case,  the  trusCees  of  this  my  will 
do  and  shall,  from  time  to  time,  transfer  to  themselves,  as 
trustees,  of  said  settlement,  out  of  the  residuumof  ray  estate, 
such  *nm  or  sun;is.  gf  money,  as  may  from  time  to  time  be 
found  Kiecessary  to  make  up  any  deficiency  there  may  hap* 
pen  to. be  between  the  current  amount  of  the  interest  and 
produce  of  said  principal  sum,  and  the  amount  of  said  an- 
nuity, so  as  that,  in  no  event,  less  than  the,  said  sum.df 
42,222  i22  cents  shall  be  annually  raised  for  my  said  wife,  or 
for  h^r  benefit  ^within  the  United  States." 

He  also  gives  her^over  and  above  the  provisions  made,  for 
her  benefit  by  said  settlement^  a  legacy  of  $500;  the 


598  SUPREME  COURT. 

[EogfMh  and  othen  ot.  Foxall.] 
plfttOj  4^c.  purchased  since  the  marriage,  md  all  his  ser- 
tants. 

Qe  then  gives  the  $37,038,  "  stipuUted  to  be  raised  and 
paid  to  the  trustees  of  his  marriage  settlement,"  after  the 
death  of  his  said  wife,  *^  to  the  children  of  the  marriage  ab- 
tolotely ;"  and  if  none,  directs  it  after  the  death  of  his  wi^ 
to  sink  into  the  residuum  of  his -estate. 

The  will  contained  a  proviso,  that  any  depreciation  in  the 
value  6f  his  property,  should  be  borne  equally  by  all  his 
legatees,  ^'  his  tof/e,  and  any  child  or  children  he  might  have 
by  her,  exceptedJ'*    ' 

Hoffman,  Smith,  M'Call  .and  M'Kenney  were  appointed 
executors  of  the  will.  There  were  no  children  of  the  mar* 
riage,  and  but  one  daughter,  Mrs  M'Kenney,  by  a  former 
wife.  The  estimate  placed  by  Mr  Fbxall  upon  his  property, 
at  the  time  of  his  decease  was  $270,000.  In  December 
1427,  the  trustees  valued  the  real  estate  at  $70,000,  and  the 
personalty  at  $88,000. 

At  the  decease  of  Mr  Foxall  in  1623,  $32,645,  of  six  per 
cent  stock  of  the  United  States,  stood  in  bis  name ;  and  at 
that  time  the  government  stocks  were  as  much  above  par,  as 
they  were  when  this  bill  was  filed.  .  Mr  Foxall  was,  at  that 
time,  well  acquainted  with  ahe  price  of  government  stocks, 
and  of  the  stocks  of  the  local'banks,  the  latter  of  which  it 
was  in  evidence,  could  have  been  purchased'at  that  time  at 
tunety-six  per  cent. 

On  the  (7th  of  July  1824,  Mrs  Foxall  being  then  in  Eng- 
land, the  executors  addressed  the  following  letter  to  her: 

^*The  executors  of  year  late  husband  are  desirous  of  pay- 
ing over  to  the  trusteed  of  the  marriage  settlement,  the  sum 
of  37,038,  according  to  the  directions  in  the  will.  It  is 
deemed  necessary  that  you  should  give  instructions  to  the 
trustee^  named  in  the  marriage  settlement,  before  they. can 
feel  themselves  authorised  to  invest  the  money.  You  will 
please  to  communicate,  at  as  early  a  date  as  •convenient, 
your  wishes  on  this  subject." 

And  on  the  same  dny,  the  tri*8tee»  addressed  the  follow- 
ing: 

"  The  executors  ot  your  late'  husband,  '  the  Rev.  Henry 
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Foxallt'  ai'e  ready  to  pay  over  to.  u»,  the  trustees  named  in 
the,  marriage  settlement,  the  sum  of  $37,038,  for  the  parpose 
of  providing  the  annuity  secured  to  you  in  said  settlement. 
In  said  settlement  it  is  stipulated,  that  we  are  to  place  it 
out  ^  at  interest  oq  freehold  security,  or  invest  it,  or  any  part 
of  it  in  the  purchase  of  stock  of  the  United  States  of  North 
America,  br  baqk  stock  there,  with  the  approbation  of  Mrs 
Fozall.'  We  are  therefore  compelled  to  wait  for  your  in- 
structions. The  will,  you  will  doubtless  have  perceived,  has 
made  provision,  that  in  caise  the  said  fund  of  $37,038  should 
not  produce  in  interest,  the  annual  payment  to  be  made  to  yofii 
of  $2,222  22  cents,  there  ishall  be  provided  from  his  estates 
whatever  niay  be  deficient,  so  tiiat  in  no  case  shall  you  re- 
ceive a  less  amount. 

"It  is.  presumed,  therefore,  you  will  give  the  trustees  a 
general  authority  to  manage  said  trust  fiind,  so  as  to  produce 
the  best  interest  which  can  be  safely  done:  unless  such  gene- 
ral authority  be  given,  we  should  have  to  wait  for  new  in- 
structions whenever  any  payment  of  principaKmay  come  intjo 
our  hands.  It  is  highly  probable,  that  when'  you  answer  the 
Jetter  sent  with  acopy  of  the  will,  yon  will  give  such  direc* 
tions  as  we  Have  alluded  to.  If  you  have  n6t^  you  will  per- 
ceive the  necessity  of  having  it  done  without  delay :  as  we 
cannot  move  in  the  businein  until  we  have  your  directions, 
which  may  be  given. either  by -letter -or  any  other  authentic 
writing.  It  will  be  necessary,  in-  case.yoti  do  not  come  to 
this  country,  that  you  authorise  some  person  here  to  receive 
for' you  the  annuity,  as  we  are  bound  to  pay  it  within  the 
United  States*  We  are  thu^  particular,  as  it  takes  at  least 
three  or  four  months  to  g,et  an  answer  from  the  interior  >f 
England.^' 

To  these  letters  the  foiiowmg  answer  was  written  by.Mrs 
Foxall,  and  received  by  the  executors,  and -trustees: 

Gentlemen  ;^n  reply  to  your  letter  of  the  17th  of  July 
last,  in  which  you  request  my  approbation  relative  to  the  in- 
vestment of  the  $37,038,  to  provide  my  annuity  according  to 
my  marriage  settlement,  I  aeqqaint  you,  that,  in  the  judg- 
ment of  my  late  busbatifi»  and  according  -t^  my  .own,  the 
wtock  of  the  Untied  States  ofJ^oHh  Jiniencaie  frtferred  6y 
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tne,  to  freehold  security  or  bank  stock ;  tod  that  I  shall  ap- 
prove of  the  investment  of  the  principal  sun>  io  thai  fiind, 
and  not  on  real  security  or  bank  ptock,  and  begit^may  beso 
invested." 

Mrs  Foxall  returned  to  the  United*  States  in  December 
1824,  and  a  similar  application  was  made  to  her  by  the  trus- 
tees, with  the  same  effect;  and  ahe  remained  in  the' belief 
that  the  investment  wa^  made  according  to  hel*  wishes,  in 
stocks  of  the  United  Statics.  TenF  thousand  ^\x  hundred  and 
forty-five  dollars,  six  percent,  stock,  were  afterwards  paid  off 
by  the  government,  without  the  knowledge  of  Mrs  Fozall; 
and  of  this  sum  $10,OQd  were  also,  wiUiout  her  knowledge^ 
loaned  to  one  of  the  trustees  and  to  another  persoui^onthciir 
promissory  note,  secured  by  a.  pledge  Of  $12,<XX),  stock  d 
the  Farmers'  and  Mechanics*  Bank;  of  Georgetown? 

In  1826,  Mrs  Foxall  catne  to  know  that  no  separate  invest- 
ment had  been  made  for  her  annuity;  and.shei  then,  in 
writing,  requested  that  the  sum  of  $3,7038  should  be  invesd* 
ed  m  stock  pf  .the  United  States  for  that  purpose.  This  was 
refused  by  the  executors  and  trustees;  they  contending  that 
the  right  was  with  them  to  make  the  investment  as  they 
should  think  best,  free  from  the  control  of  Mrs  Fpxall,  and 
without  her  approbation. 

Upon  this .  refusal  i  Mrs  Foxall  filed  tii^  bill  in  tbet  eirouit 
court  against  the  trustees,  claiming  to  have  the  provisions  of 
the  marriage  settlement  carried  into  effect,  and  to  have  the 
aboiint  of  the  same  invested  in.  sofne  of  the  govemmcipt 
stocks,  in  her  and  their  joint  names.  The  bill  calls  fi^r  .a 
discovery  where  the  $37,038  had  been  invested,  and  to  . 
whom  in  partiouiar  it  had  been  loaned;  and.  for  geneild 
relief. 

The  trustees,  in  their  answer,  submit  tfaeip9etve8r  to  th6 
court,  admitting  they  have  ample  funds  for  the  purpose, :but 
raise  the  question  whethf^r  Mrs  Foxall  has  the  right  to  have 
the  $37,038  invested  in  the  stobi^  of  the  United  States  tc- 
fei'ring  to  a  cross  bill  fileci  by  them,  for  the  reasons  wby.tb^y 
^Mppose  she  has  not  that  right*  They  atate  that  $32,000  were 
then  invested  in  Unitfsd  States  stocky  and  that  all  the  residue 
of  th^  per^nal  estate  was  in  their  hands  and  vested  in  r-^l 
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fllpcurities  of  the  most  undoubted  safety,  producing  an  iu" 
terest  of  six  per  centum  per  annum. 

They  deny. the  right  of  Mrs  Foxail  to  the  bene&t  of  the  pro- 
vision of  the  settlement  requiring  her  approbation  to  the  in- 
vestment, and  of  that  of  the  -will,,  throwing  tlie  loss  of  such 
investmejDt  upon  the  residue  of  the  estate,  averring  th^tn  to  hi 
inconsistent ;  and  require  that  she  be  held  to  elect  between 
them.  And  that  if  her  bill,  already  filed,  be  considered  as 
an  election  to  take  under  the  settlement,  and  the  investment 
prayed  by  her  shall  be.  decreed,  that  it  shall  be  further  d^ 
creed,  that  she  shall  receive  the  interest  of  the  •same^  so  to 
be  invested,  in  bar  of  all  claim  upon  the  residuum  of  the 
estate,  under  the  provision  of  the*. will  for  any  deficiency. 

In  December  1827^  a  statement  was  filed  by  tAe  trustees, 
showing  the  nature  of  Ihesecurities  in  which  the  estate  was 
invested  ^  ai^d  to  whom  the  moneys  paid-in  had  been  loaned. 

The  trustees  in  the  mitrriage  settlement,  the  executors  o* 
the  will  of  Mr  Foxall,  and  the  daughter  of  Mr  Foxall  with 
her  husband  Samuel  M'Kinney,  filed  a  bill  against  Mrff 
Foxall  the*  appellee,  the  object  of  which  is  to  k(^ep  the 
|I37,038,  in  the  hands  pf  the  trustees,  of  the  will  mixed  up 
with  the  gendt'al  mass  of  Mr  Fox'all's.  estate,  aud  to  prevent 
the  investment  of  that  sum  in  the  stock  af  the  United  States;^ 
because  so  investedi  the  stoicks  being  above  par,  it  would 
not  produce  the  full  amount  of  the  annuity.  ..The, bill  denies 
the  right  of  Mrs  Foxall  to  select  the-  fund  for  the  investipent , 
of  the  Slim  of  |I37,Q38,  aqd  asserts  thsit  if  she  -has  that  right, 
she  must  forego  the^same,  in  order  to  enjoy  the  benefit  of 
the  provisions  in  the  will,  asserting  that  the  testator  by  insert- 
ing that  clause  in  his  will,  providing  that  evefy  deficiency,  in 
the  amount  of  thp  annuity  should  be  borne  by  his  generial 
estate,  intended  to  curtail  the  righu  of  the  settlement;  and 
that  she  must  be  put  to  her  election  between  the  provisions 
of  the  will  and  those  of  the  settlement. 

The  answer.  Of  Mrs  Foxall  to  this  bill,  denies  the  incdni- 
sistency  between  the  provisions  of  the  settlement  and  the  will; 
contends  that  she  is  entitled  to  the>  benefit  of  both;  thatt&e 
has  a  right  to  choose  tb(t  funds  for  inyestipent,  and  io  call 
on  the  residuum  of  the  estate,  .to  make  good  the  d^ficieney 
Vol.  il.— 4  A 
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that  may  arise  from,  its  not  prodacing  six  per  centum  to  pay 
her  annuity ;  and  declaring  that  her  hqaband  always  advited 
and  reconnneDded  her  to  invest  it  in  United  States  stockt 
and  intimates  her  desire  to  insist  oh  its  being  so  done;  even 
if  the  loss  to  arise  from  it  is  to  fall  upon  h«r. 

The  causes  were,  by  consent,  heard  together  in  thaciroait 
court :  and  that  court  decreed  in  the  fir$t  cause,  that  the 
investment  of  the  $37,0d8  shoul4  be  made  as  she  deftiredi 
and  the  interest  paid  annually  to  her;  and  that  if  sUchi  in- 
terest fell  abort  of  producing  ^,232.22  (that  is,  6  per  cent.) 
per  annum,  the  deficiency  should  be*  paid  to  her  annually, 
out  of  tne  residuum  of  the  estate  in  the  hands  of  the  trustees. 

In  the  second,  case,  the  court  decreed  the  bill  to  be  dis- 
missed. 

From  these  decrees,  the  defendants  in  the  court  below  in 

e  first  case,  and  the  complitinants  in  the  second  case,  ap- 
pealed to  this  Court. 

The  cases  were  argued-  by  llr  Key  for  the  appellants  and 
by  Mr  Jones  for  the  appellee. 

For  the  appellants  it  was  contended : 

1.  That  the  provisions  of  the  deed  of  settlement  and  of 
the  will  are  inconsistent,  and  that  the  widow  is  not  entitled 
to  the  benefit  of  both ;  that  she  caailot  choose  the  fund  Ibr 
investment  under  the  deed  •and  throw  the  loss  from  such  in- 
vestment upon  others,  under  theivill. 

2^  That,  part  6f  the  decree  which  directa  the  payment  of 
the  deficiency  from  the  residuum  is  erroneous,  according  to 
the  true  construction  of  the  will;  which  only  authortzeirsuch 
payment  when  the  funds  shall,  he  found  in9%^Mint  to  rolas 
within  the  UniUd  State9j  the  dear  income  of  $2,222.22 :  and 
the  proof  taken  in  the  cause,  shows  that  the  funds  are  suffi- 
cient, and  are  now  so  invested  as  to  produce  that  sum. 

S.  Thfi  construction  of  the  clause  of  the  deed  of  settle«^ 
ment  giving  the  widow  the  exclusive  direction  of  the  invest*^ 
ment  is  erroneous.  The  deed  requires  it  to  be  made  by  the 
trusted.,  with  her  apprebaticuy  so  that  both  must  concur  in 
the  investment. 
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For  the  appellee  it  wa9  argued,  that  she  can  require  the 
$37,038  to  be  Separated  from  the  general  estate,  and  iuvest* 
ed  in  the  stock  of  the  United  States. 

And  if  there  be  any  deficiency  in  the  income  ilrom  the  in- 
vestment, she  can  charge  Che  same  to  the  general  estate : 
1st,  under  the  settlement;  and  2d,  under  the  will. 

Mr  Justice  Thompsoh  delivered  the  opinion  of  the  Court. 

Th^se  cases  come  before  the  Court  on  appeal  from  the 
cijcuit  court  of  the  district  of  Colunobta,  atid  have  been 
argued  togjether.  The  first  was  a  bill  filed  by  Mrs  Foxall 
against  the  appellants^  as  trustees  in  a  marriage  settlement 
contract,  entered  jnto  between  her  and  her  late  husband 
Henry  Foxall,  deceased.  The  object  of  this  bill  was  to 
compel  the  trustees  to  carry  into  effect  the  marriage  con- 
tract, according  to  her  construction  of  it,  by  aeparatinf 
$37,038  from  the  general  mass  of  her  late  husbsuid's  estate 
and  inTestiqg  the  same  in  stock  of  the  United  Stated. 

The  sippellants,  in  their  answer,  admit  that  they  have  re- 
ceived funds  of  the  estate  of  Henry  Foi^all,  to  a  much  larger 
amount  thaft  the  ^7,038,.but  allege  that,  they  are  also  trus- 
tees under  the  provisions  of  the  will  of  Henry  Foxall,.and 
have  not  inyested  it  in  stock  of  th^  United  Stiates,  because 
it  could  not  be.done  without;  great  loss-;  and  that  they  con- 
sidered siich  an  investment  injudicious  and  prejudicial  to  the 
estate,  and  to  the  rights  of  others  interested  4n  the  jresiduusa 
of  the  estate,  and  its  income.  And  they  aver  that  they  have 
securely  vested  in  real  securities  and  bank  stocks,  producing 
an  ii^terest  of  six  per  cent,  the  whole  of  the  personal  estate 
except  ^2,645  in  United  States  stock,  purchased  by  H. 
Foxall  in  his  life  time.  They  admit  they  have  ample  funds, 
and  are  witling  to  make  the  investment  required  by  the  ap- 
pellee, if  the  construction  6f  the  deed  of  settlement,  which 
she  contends  for,  should  be  deemed  by  the  Court  to  be  cor- 
rect. 

With  this  answer,  aiid  referring  to  it,  was  filed  the  cross 
bill  in  the  second  cause,  in  which  the  trustees  m  the  mar- 
riage settlement,  and  Samuel  M'kinney,  who  are  the  exe- 
cutors named  in  the  will  of  Henry  Foxall,  together  with 
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sundry  other  persons,  who  are  the  tcestui  que  trusts  under 
the  will,  are  complainalits,  atid  Catharine  Foxall  defendant. 

In  this  bill  the  appellants  set  forth  the  will  of  Henry  Fox- 
alt,  and  aver  that  by  it 'the  whole  real  and  personal  estate  of 
the  testator,  is  boUnd'to  secure  to  the  appellee  her  annuity. 
That  the  investment  in  United  States  Stock  of  the  $37,038 
would  occasion  a  loss  in  the  income  of  the  whole  estate  of 
six  or  jevien  hundred  doHars  a  year,  which  would  fallj  accord- 
JDg  to'the  will,  upon  the  other  xefetui  que  trusts.  They  deny 
th^  ri^ht  of  the  appellee  to  claim  the  benefit  of  the  provi^ 
sioH'of  the  settlement  requiring  her  approbation  to  the  in- 
.yestment,  and  also  that  of  the  will  to  make  up  the  deficiency, 
and  thereby  throwing  the  loss  of  such  investment  upon  the 
residue  of  the  estate ;  averrihg  the  two  provisions  to  be  ihcqn- 
slstent,  andjequiring  the  appellee  to  elect  between  them  ; 
and  jiraying  that  if  her  bill,  already  filed,  h$  considered  an 
election  to  take  under  the  settlement,  and  the  investment 
prayed  by  her  shall  be'  decreed,  that  it  may  be  further  de- 
creed, that  she  shall  receive  ^he  interest  of  the*  same,  so  to 
be  invested,,  in  bar  of  all  claim  upon  the  residuum  df  the 
eitate,  under  the  prdvisionsof  the  will  for  any  defiqiency. 

The  answer  in  this  case  denies  the  inconsistency  between 
the  provisions  of  th6  will  and  the  marriage  settlement,  and 
clakns  that  the  appellee  is  entitled  to  the  benefit  of  both. 
That  she  has  the  right' to  choose  the  funds  for  investment, 
and  to  look  to  the  residuum  of  the  estate  to  make  good  the 
deficiency  that  may  arise -ftom  the  investment  not  producrng 
si'x  per  cent.,  so  as  to  pay  her  annuity  of . $2)^22  22  cents. 

The  court  below  decreed  in  the  first  cause,  that  the  appel- 
lants, as  trustees  in  the  will,  should  transfer  to  themselves,  as 
trustees  in  the  marriage  settlement,  the  sum  of  $37,038,  and 
should  invest  the  same  in  the  purchase  of  stock  of  the  United 
States,  and  pay  the  dividends  from,  time  to  time,  as  received, 
to  Catharine  Fox^lly-for  and  durihg  the  tefmof  her  Kfe;  and 
that  the  appellants  should  make  the  investment  of  the  said 
principal  sum,  jointly  in  the  names  of  themselves  and  the 
said  Catharine;  and  cause  the  trust  upon  which  the  same  is 
to  be  invented*  t<)  be  Expressed  in.the  certificates  of  invest- 
ment, and  upon  the  books  of  the  treasury  department.   And 
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fortheFi  in  ca$e  tKe  said  principal  sum  of  j(37,038,  so  in- 
yfestedf.  should  be  found  insufficient  to  raise  and  pay  ibe 
annuity  of  ^2,222  22  cents,  that  the  deficiency  should  froo) 
time  to  time  be  made  good  out  of  the  residuum  of  the  estate,; 
&c.  And  in  the  second  cause,  the  court  decreed  the  bill  to 
be  dismissed.  *  From  both  these  decrees,  appeals  have  been 
brought  to  this  Court. 

The  two  questions  which  arise  upon  these  cases  are  : 
(  1 .  Whether:  the  appellee,  Mrs  Fozall,  has  a  right,  under  the 
inarriage  settlement,  to  require  the  trustees' to  separate  the 
^37,038  from  the  general  mass  of  the  estate,  and  invest  the 
same  in  stock  of  the  United  States. 

2.  If  such«in vestment  should  be  insufficient.to  pay  her  the 
annuity  of  $2,222  22  cents,  has  she  a  right  to  have  the  /de- 
ficiency made  up,  out  of  the  general  estate,  either  under  the 
marriage  settlement,  or  Under  the  will  of  her  deceased  bus* 
band. 

The  answers  to  these  questions  will  depend  upon  the  con- 
struction to  be  given  to  the  marriage  settlement,  and  the 
will  of  Henry  Foxall. 

The  settlement  recites,  that  a  marriage  was  intended  to  be 
solemnized  between  Henry  Fozall  and  the  appellee,  then 
Catharine  HoHand ;  that  upon  the  treaty  for  such  marriage, 
it. was  agreed  betweoti  the  said  Henry  Foxall  and  Catharine 
Holland)  that  he  should  provide  and  settle  on  her,  in  case 
she  should  survive  him,  an  annual  income  of  $2,22222  cents, 
equal  to  £500  sterling,  in  the  nature  of  a  jointure  for  her, 
for  life,  and  in  bar  of  dower,  &c.;  and  t.lso  reciting,  that  in 
part  performance  of  said  agreement,  the  said  Henry  Foxall 
bad  made  his  bond,  in'the  penalty  of  $74,1 16,  to  the  trustees 
named  in>  the  settlement,  to  be  void  oti  payment  by  his  exe- 
cutors, within  six  months  from  his  jdeath,  to  the  said  trustees 
of  $37,038,  with  interest  at  six  per  cent,  from  hi^  decease.  It 
is  then  declared  by  the  deed,  that  in  case  the  said  Catharine 
Holland  should  survive  the  said  Henry  Foxall,  the  trustees 
should  stand  possessed  of  said  bond,  and  the  $37,038,  to  be 
received  bf  them,  upon  trust,  to  place  out  the  same,  when 
it  shall  come  into  their  hands,  at  iqterest,  on  freehold  Becu* 
rities,or  invest  it,  or  any  part  of  it,''in  the  purchase  of  stock 
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of  the  United  States  ef. North  America,  or  bank  stock  ther«, 
with  the  approbation  of  said  Catharine  Holland ;  and  to  call 
in  and  re-placo,  and  re-invest  the  same,  aiid  tha  produce 
thereof,  from  thne  to  time,  upon  or  in  such  securities  or 
stock,  with  the  approbation  of  the  said  Catharine  Holland; 
and  to  pay  the  interest  and  dividends  of  said  sum,  securities 
or  stocks  from  time  to  time,  as  the  tone  shall  be  received, 
to  her  or  her  assigns,  or  permit  her  or  them  to  receive  such 
interest  or  dividends  for  her  life,  for  her  separate  use. 

That  the  appellee  has  a  right  to  require  the  $37,038  to 
baseparated  from  the  general  ihass  of  the  estat^,  and  invested 
in  funds  for  her  use,  according  to  the  tr^ists  declared  in  the  ^ 
marriage  nettleroent,  cannot  admit  of  a  doubt« 

The  circumstance  that  the  trustees  are  also  eiecuton 
named  in  the  will,  cannot  affect  the  rights  of  Mrs  Fozall. 
This  contract  was  -entered  into  in  the  year  1&I6,  long  before 
the  will  was  made,  or  it  could  be  known  who  would  be  ap- . 
pointed  executors ;  and  besides,  the  trustees  are  not  the  only 
aiecutors.  But.it  would  be  immaterial  if  they  were.  They 
are  acting  iii  separate  and  distinct  capacities,  and  are  bound 
to  eiecnte  the  respective  trusts  according  to  the  provisions 
of  the  marriage  settlement  and  the  will.  This  settlement 
was  accompanied  with  a  bond  given  by  H.  Foxall,by  which 
he  bound  his  executors  to  pay  over  to  the  said  trustees  the 
$37,038.  within  six  months  from. his  dea^h.  And  the  sejttle- 
inent  d^lares  that  the  trustees  shall  stand  possessed  of  said 
bond,  and  the  $37,038  to  be  received  by  them  upon  trust  to 
place  out  the  same,  when  it  shall  come  into  their  hands,  at 
interest, -d^e.  in  the  manner  therein  directed.  Whether  Mrs 
Fe^call^d  a  right  to  control  the  investment  of  this  money 
when  it  came  into  the  hands  of  the  trustees,  may  admit  of 
more  doubt. 

The  trust  declared  is,  that  the  $37,038,  when  it  shall 
come  into  tl>e  hands  of  the  trustees,  shall  be  placed  dot  at 
interest  on  freehold  security,  or  invested  in  the  purchase  of 
stock  of  the  United  Stsites  of  North.  America,  or  bank  stock 
there,  toith  the  approbation  of  the  said  Catharine  Holland; 
and  the  re-investmenti,  when  necessary;  were  to  be  made  in 
like  manner  with  her  approbation;  and  the  interest  and 
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dividends  to  be  paid  lo.her,  daring  her  life,  for  ber  sepa- 
rate nse. 

The  question  is  not  whether  she  is  at  present  in  danger  of 
losing  her  annuity,  nor  does  she  in  ber  bill  charge  the 
trustees  with  misconduct.  She  is,  in  judgment  of  law,  a 
purchaser  of  .this  annuity,  her  rights  rest  in  contract,  and 
she  seeks  to  have  that  contract  carried  into  executioil.  And 
whether  this  will  work  an  injury  to  third  persons  or  not, 
cannot  control  her  rights,  secured  to  her  by  the  marriage 
settlement.  When  this  contract  was  entered  into,  there 
was  no  existing  interest  in  any  third  parties.  And  no  sub- 
sequent act  of  one  of  the  contracting  parties,  can  change 
the  rights  of  the  other.  This  fiind,  or  the  securities  or 
stock  in  which  it  should  be  invested,  were,  after  her  death, 
to  be  transferred  to  the  executors  or  assigns  of  Henry  Fox- 
all.  Btt  no  disposition  which  he 'could  make  of  them, 
could  abridge  the  rights  of*Mrs  Foxall  under  the  settle- 
ment. What  then  is  to  be  undei:8to6d  by  the  stipulation, 
that  the  investment  was  to  be  made  with  her  appr6bation9 
That  she  was  to  have  some  agency  in  this  investment,  can- 
not be  questioned.  And  is  it  an  unreasonable  interpretation 
to  say,  that  she  was  to  have  a  controlling  agency,  within  the 
limitation  prescribed  by  the  contract.  She  has  noi  aaarbi- 
trary  and  unlimited  discretioti.  The  investment  is  Ve^trict- 
ed  to  three  objects:  freehold  secufities,  United  States 
stock,  or  bank  stock ;  and  the  trustees  are  not  authorised  to 
make  any  other  inyesttnent.  Nor  can  she  approve  or  dis- 
approve of  any  other.  Alt  such  acts,  both  in  them  and  her, 
would  be  without  authority.  She  is  the  party  beneficially 
interested  in  the  investment;  and  it  is  fairly  to  be  presumed, 
that  her  intended  husband  meant  to  leave  it  to  her  to  elect 
betweec^  the  difierent  objects  of  investment.  It  cannot  be 
presumed,  that  she  would  withhold  her  approbation  from 
all,  and  if  she  did  the  loss  would  be  her  own,  and  not  to 
the  prejudice  of  any  one  else.  It  is  very  probable,  that  dif-> 
ferent  persons,  with  equally  honest  and  upright  motives, 
might  differ  in  opinion  with  respEect  to  the  three  difierent 
modes  of  investment  pointed  out  in  the  settlement.  And 
when  that  occurs  between  Mrs  Foxall  and  the  trustees,  one 
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or  the  other  pirty  most  yield :  end  the  contract  mast  deter- 
mine their  respective  rights.  That  declares,' that  the  in-' 
yesUnent  is  to  be  made  with  her  approbation ;  which  would 
seem  necessarily  to  imply,  that  it  could  not  be  made  with- 
out it,  and,  at  all  events,  not  directly  against  it.  And  sucli 
appears  to  have  been  the  construction  put  upon  iu  by  the 
trustees  themselves.  For  in  July  1824,  lifter  tbe-death.of 
her  husband,  they  wrote  her  two  letters ;  one  in  their  cha- 
racter of  executors,  and  the  other  aa  tnistees  in  the  settle- 
meoU  In  the  first  they  say,  **  The  executors  of  your  late 
husband  are  desirous  of  paying  over  to  the  trustees  of  the 
marriage  settlement  the  sum  of  ^37,038,  according  to  the 
directions  of  the  will,  tt  is  deemed  necessary  that  you 
should  give  in9truciion$  to  the  trustees  named  in  the  mar- 
riage settlement^  btf&re  tkty  am  Jpd  ihenudoes  authorised 
to  invest  thenumeyJ"  And  in  their  letter,  written  as  trus- 
tee9»  they  say,  ^<The  executor  are  ready  to  pay  over  the 
sum  of- ^37,038  to. the  trustees  nanied  in  the  marriage 
settlement;  ^or  the  purpose  of 'providing  the  annuity  secured 
to  you  in  the  settlement.  In  which  it  is  stipulated,  that  we 
are  to  place  it  out  at  interest,  on  freehold  security,  or  in- 
vest it  in  th^  purchase  of  stock  of  the.  United  States  of 
North  America,  or  bank  stock  there,  with  the  cpprobation 
of  Mrs  Foxall.  fFe  are,  thertfore,  coaqtetled  to  wait  for 
yowr  inetrudumey 

In,  September  following  she  answered  their  letters,  in 
which  she  says,  "  lacquaint  you  that  in  the  judgment  of  my 
late  husband,  according- with  my  own,  the  stock  of  the  Uni- 
ted States  of  North  America  is  preferred  by  me,  to  freehold 
security  or  bank  stock;  and  that  I  shall  approve  of  the  in- 
vestment of  the  principal  sum  in  that  fund,  and  not  on  real 
security  or  bank  stock,  and  beg  it  may  b^so  invested."  We 
think  tiie  trustees  were  bound  to  make  the  investment  ac- 
cording to  this  request  That  it  was  a  right  secured  to  her 
under  the  marriage  settlement. 

We  will  not  say,  but  that  a  state  of  things  might  exist  in 
which  a  court  of  chancery  would  be  authorized  to  control 
h^r  election :  as  if  she  sbotild  act  from  mere  caprice,  and 
with  a  manifest  purpose ^of  throwing  a  loss  .upqliT the  residu- 
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um  of  the  «^te.  Bat  there  is  nothing  in  this  cave  to  wa'r- 
rant  jBuch  an  imputation  against  her.  And  it  is  not  very 
certain,  that  she  even  erred  in  judgment,  if  she  had  herself 
to  sustain  the/  loss.  The  object  of  the  settlement  ivas  (o  give 
her  a  certaini  safe  and  secure  income.  And  it- was  not  un- 
reasonable for  her  to  place  more  confidence  in  government 
stock,  than  in  mortgagesf  where  it  is- well  known  there  f'^ 
Jess  punctuality  in  the  payment  of  interest ;  or  in  bank  stock, 
with  the  hazard  of  insolvency.  She  acted,  as  she  states  iii 
her  letter  to  the  trustees,  according  to  the  judgment  of  her 
late  husband ;  and  which  oo  doubt  had  great  influence  with 
her,  in  preferring  such' Investment.  And  the  sincerity  of  bis 
advice  is  manifest  from  t.ie  circumstance,  that  he  left,  as  a 
part  of  his  estate,  upwards  of  thirty-two  th6u8and  dollars  in 
United  States  stocks. 

3.  The  Qext  inquiry  is,  whether,  if  the  investment  of  the 
$37,038  in  stock  of  the  United  States  ishould  be  insufficient 
to  raise  the  annuity  of  $2,222.22,  the  deficiency  is  charge- 
able upon  the'  residuum  of  the  estate. 

In* determining  this  question,  it  is  unnecessary  to  say,  hoW 
it  would  stand  if  the  claim  rested  entirely  upon  the  marriage 
settlement. 

The  provision  intended  to  be  made  for  Mrs  Foxall^^  was 
clearly  an  annuity  ;>.and  where  that  is  the  nature  of  the  set- 
tlement, the  cases  in  the  i>ooks  are  very  strong  to  show  how 
far  courts  of  equity  will  go  to  guard  against  any  ileficiency. 
But  in  the  present  case  the  will  of  Henry  Foxall  puts  that 
question  at  rest. 

This  will  bears. date  the  l^th  of  April  |823,  the  first  part 
of  which  is  as  follows,  '*  I  dp  hereby  ratify  and  confiiJi,  in 
ev^ry  respect,  the  settlement  made  upon  my  marriage  with 
my  dear  wife  Catharine,  and  do  direct  the  provisions  and 
trusts.of  the  same,  and  the  conditions  of  the  bond  entered 
into  by  me  upon  my  said  marriage,  to  be  faithfully  perform- 
ed. I  do  farther  direct,  that  if  the  sum  of  $37,0*38  secured 
to  be  paid  to  jth^  trustees  of  said  settlement,  should  at  any 
time,  and  from  time  to.  time^  be  found  insuflicient  to  raise 
within  these  United  States,  and  bring  into  the  hands  of  the 
said  trustees  of  said  settlement,  there,  the  clear  annual  sum 
Vol.  II.-^  B 
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4^2,222.22,  the  annuity  secured  to  be  paid  to  my  said  wire  . 
by  tbe  said  settlement';  then  and  in  such  case,  the  trustees  of 
tl^is  my  will,  do  and  shall  from  time  to  time  transfer  to  them- 
selves as  trustees  of  said  settlement,  and  out  of  the  residuum 
of  my  estate,,  such  sum  or  sums  of  money,  as  may  from  time 
to  time  be  found  necessary,  to  ma)ce  up  any  deficiency  there 
may  happen  to  be  between  the  current  amount  of  the  inter- 
est and  produce  of  said  principal  sum,  and  the  amount  of  s.aid 
annuity ;  so  as  that,  in  no  event,  leds  than  the  said  sum  of 
4^2^22.22  shall  be  annually  raised  for  my  said  wife  or  for  her 
benefit  within  the  United  States.'^ 

It  is'difiSicult  to  conceive  how  a  more  ample  provision 
could  have  been  made,  to  secure  to  the  uppellee  the  full 
amount  of  her  anduity,  amd  is  a  strong  corroboration  of 
what  she*  stated  to  the  trustees,  that,  in  selecting  United 
States  stock  for  the  investment,  she  acted  in  accordance  with 
the  judgment  of  heir  late  husband.  For,  it  id  admitted,  that 
when  the  will  was  made,  government  stock  was  abovo  par, 
and  that  the  stook  of  the  locftl  banks  of  the  district  of  Co- 
lumbia, might  be  so  purchased  as  to  pay  six  per  cent,  inter- 
est, anilthai  this  was  known  to  the  testator,  H.  Fozall.  A  de- 
ficiency must  therefore  necessarily  arise  from  an  investment 
in  government  stock,  but  not  from  an  investment  in  bank 
stock;  aind  his.  being  so  very  particular  in  providing  by  bis 
win  for  ft  deficiency,  shows  he  h^d  reasons  to  believe  it 
would  occur. 

It  has  been  urged,  by  tbe  appellants'-  counsel,  4hat  the 
provisions  of  the  deed  of  settlement  and  of  the  will  are  ia- 
cottiistent ;  and  that  the  appellee  is  not  entitled  to  the  benefit 
/>f  both,  but  must  make  her  election  between  (hem*.  That 
she  cannot  choose  thie  fund  for  investment  under  the  deed, 
aqd  throw  tbe  loss  from  such  investment  upon  others  under 
the  will. 

It  is  not  perceived  how  this  can  in.  any  sense ,  be  consi- 
dered a  case  for  election,  There  is  no  inconsistency  what- 
ever between  .the  two  provisions.  The  will  expVessly  refers 
to  and  confirms  the  settlement,  and  provides  lor  any  de- 
ficiency that  might  Occur^  by  reason  of  an  investment  that 
would  not  raise  the  stipulaiigd  annuity.    There  js  nothing  in 
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the  will  affotding  the  least  colour  for  the  conclasion  that  the 
testator  intended  any  provision  therein  made  for  his  widow, 
should  be  in  satisfaction  of  the  settlement;  but  clearly  as  an 
accgmulated  bounty  over  and  above  it 

Again,  itns  said  the  will  only  authorises  payment  of  the- 
deficiency,  when  the  fpnds  sjiall  be  found  insufficient  to 
raise  within  the  United  Statesthe  clear  income  of  ^2^322  22 
cents;  and  tliat.the  proofs  taken  in  the  cause  show  that  the 
fiinds  are. sufficient,  and  are.nowsp  ilivested  as  to  produce 
thjit  sum.  The  answer  to  this  objection  is  given  in  the  ex- 
amination of  the  ^rst  point,  that  such  investment  wfisnot 
authorised  under  the  miarriage  settlement,  it  having  been 
made  without  the  approbation  of  the  appellee,  and  directly 
against  her  instructions.  We  are  accordingly  of  opinion, 
that  theappqllee  has  a  right  to  claim  of  the  trustees  in  the 
marriage  settlement,  by  virtue  of  the  will  of  her  deceased 
husband,  out  of  the  residuum  of  'his  estate,  whatever  'the 
anntial  amount  of  the  product  of  ^^37,038,  invested  in  stock 
of  the  Uhited  States,  shall  from  tirpe  to  time  fall  Vhort  of  the 
annuity  of  $2^22  22  c^htfi,  secured  to  her  in  the  marriage 
settlement. 

The  merits  are  therefore  with  the  appellee  in  both  cases, 
and  the  only  difficulty  preseuted  is,  as  to  the  forms  of  the 
decree  in  the  first  cause. 

The  bill  in  that  case,  fil^d  by  Mrs  Foxall,  is  founded  al-. 
together  upon  the  marriage  settlement.  It  prays  a  discovery 
as  to  the  sitq)&tion  of  the  fund  of  ^37,038,  and  that  the  whole 
of  it  may  be  invested  in  stoct  of  the  United  States,  and  con- 
cludes with  a  prayer  for  general  relief;  but  sets  up  no  tiaim 
under  the  will  for  aiiy  deficiency^ 

It  ]|h«n  the  cross  bill  that  the  question  in  relation  toth^. 
deficiehpy  arises,  under  the  will. .  This  bill  ^as  filed  for  the 
purpose  ofxompeliidg  Mrs  Foxall  to  elect  between  the  pro-, 
visions  of  the  ^marriage  settlenfent  and  those  of  the  wilK 
The  appellants,  in  their  answer  to  the  first  bill,  refer  to  the 
cross  bill  and  the  itrill  set  out  therein,  and  pray  that  they 
may  be  taken  as  a  part  of  their  answer,  and  that  the  two 
(Causes  may  be  beard  and  detern^ined  together.  They  are,* 
however,  two  distinct  causes,  with  additiopal  parties  in  the 
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crosd^  t>ill,  and  require  separate  decrees*  The  aecree  as  to 
the  deficiency,  cannot  jt>e  sustained,  unless  it  can  be  done 
under  the  prayer  for  general  relief.  There,  is  no  doubt,  but 
th8(t  under  the  general  prayer,  o4her  relief  may  be  granted 
than  that  which  is  particularly  .prayed  for«  ^  But  «uch  relief 
must  be  agreeable  to  the  case  made  by  the  bill ;  and  there 
is  nothing  in  the  first  bill  to  sustain  the  particular  relief 
granted  as  to  the  deficiency.  This  part  of  the  deed  must 
therefore  be  reversed.  .  Th^  residue  is  aflirmed,  om^ttipg 
the  name  of  Mrs  Foxall  in  the  investment  directed  to  be 
made.  There,  is  nothing  in  the  marriage  settlement  which 
entitles  her  16  be  joined  with  the  trustees  in  the  investment'. 
In  the  other  cause  thedecree  dismissifig  the  bill  is  affirmed. 


In  the  first  ciase  the  following  decree  was  rendered. 

Thrs  cause.came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  fdr  the  couaty  of  Wash- 
ington, and  was. argued  by  counsel ;  oqcon'sideration' where- 
of, this  Court  is  of  opinion,  that  the  decree  of  the  «aid •circuit 
court  in  this  cayse  is  erroneous  in  this,  that  there  is  nothing 
in' the  first  j^iil  to  sustain  the  particular  relief  granted  as  to 
the  deficiency;  whereupon  it  is  considered,  ordered  and  de^ 
«reed  by  this  Court,  that  the'  decree  of  the  said  circuit  coiiirt, 
so  far  as  it  'grants  the  particular  relief  as  to  the  deficiency 
in  this  cause,,  be,  an4  the  same  js  hereby  reversed  and  an- 
nulled; and  that  the  r^sidu^^  of  said  decree'  in  all  things  else 
be,  and  the  same  is  heieby  afiSrmed,  omitting  the  name  of 
Mrs  Foxall  }n  the  investment'directed  to  beihade^and  that 
the  cauie  b^,  and  the  same  is  hereby  retpanded  to  the  said 
circuit  court  for  further  proceedrags  to.  be  had  theifsin,  ac- 
cording to  law  and  justice. 
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After  the  piaiollA  btd  proved,  by 'a  turvieyor,  that  mbaf  of  theliDot  and  ttroeta 
in  "  Howard'a  late  addition  to  Baltimore  town"  liad  be^n  run  by  htm  u  the 
same  were  narked  in  a  particular  plat,  upon  which  was  the  lot  of  ground 
for  which  tlie  ejectment  was  broughtt  they  |i^^e  ttie  plot  so  authenticated  in 
evidence.  Thia  waa  contained  In  %a  volume  in  Which  were  alfo  other  plots. 
The  defendant  then  offered  hi  evidence  another  plot,  in  the  same  volume*  trat 
gave  no  evidence  to  authenticate  it,  claiming  to  uae  the  ai^ne  in  evidence;  aa 
it  waa  authenticated  in  the  aame  volume  in  which  was  that  eshlbited  by 
the  plainiiffa.  Il>  was  held,  that  the  whole  volume  was  not  in  evidence ;  and  if 
the  defendant  meant  to  use  any  plot  in  the  same,  it  was^hia  duty  to  esiabUaK 
it  by  cotnpetent  proof  of  its  partievlar  authenticity^.   .[619] 

Evidence  to  establish  heirslUp  and  pedigree,  had' been  obtained  under  a  com* 
mission  issued  fbr'that  ptirpose  to  Fiance,  in  an  action  of  ejectment,  in  which 
the  pMiotiffii  liad  recovered  the  lots  of  ground  for  which  this  suit  was  instituted. 
In  Uie  courfe  of  that  trial,  k  bill  of. exceptions  waa  tendered  by  the  pialati^  and 
•  aealed  by  the -court,  in  which  the  evidence  cdntained  in  the  committion  waa 
inserted.  The  comanission  and  the  testimony  obtained  under  it  Were  afterwarda  ' 
Fost.  In  an.  action  for  m^aneprofite,  brought  by  the  pkundffi  in  the  ejectment, 
.agaiinat  the  iandiord^of  the  defendant  in  thaauit,  ^ho  had  employed  counsel  to 

.  'bppose  the  cjaima.of  the.pUintiffs,  but  who  was  not  a  party  to  the  suit  on  the 
record;  it  waf  held,  tliatthe  testimony,  as  copfediuto  the  bill  of  exceptions, 
was  legal  ami  competent  evidencar  of  pedigree.   '[^] 

It  is  well  Icpown-;  that  in  cases  of  pedigree^^the  rules  of  law  have  refexedin  rd- 
apeet  to  evidence,  to  an  extent  far  beyond' what  lias  been  applied  to  other  easef. 
Thu  relaxation  is  founded  on  princjplevof  public  convenience  and  nteesai-' 
ty.    £621] 

Where  A.  was  tlie  leal  IitDdlofd  of  the  pfemlsea  in  edntroversy  in-an  ejectment, 
and  employed  cpuosel  to  defend  the  suit,  but  was  not  a  party  defendant  on  the 
record,  tlie  record  of  Qie  recoveiy  in  the  ejectment,  when  offered' in  evidence  in 
an  action  of  trespass  for  mesne  profits  agalost  B.,  is  not  concli|sive  evidence  of 
title'  in  Aie  plaintiffs ;  biitis  jmnta/acte  evidence  thereof,  and  is  evidence  of^he 
piyihtifls^  possession;  but  B.  may  controvert  the  title  of  the  plaintiffs.  As  to 
third  persons^  strangers  to  tlie  sftit,  the  record  is  evidence  to  show  possession  of 
the  property  In  the  plaintlffii.    [622] 

When  the  court  was  asked  'to  instruct  the  juiy  upon  a  particular  point,  if  they 
Mieved  froaii  the  evidence  certafai  facts,  and  there  waa.  not  the  slightest  evi- 
dent from  which  the  juiy  had  a  right  to  believe  the  existence  of  any  such  &4;u,  ' 
the  court  oof^t  not  to  have  g^ven  such  instructions,  since  they  were  calculated 
to  mfalead  them,  and  raise  a  mere  speculative  question.    [625] 

By  the  law  of  deaceuft 'of  Maryland,  a  per^n  claiming  aa  heir  must  prpfe  himself 
lieir  of  tiieiieison  fa^t  seised  of  the  estate^  and  if  .an  intestate  leavM  a  bro- 
ther of  the  whole  blood  who  survived  him  and  died  without  iasue,  and  with- 
out having  ever  been  actually  seised  of  (he  estate,  the  estate  will  deseebd  to 
the  half  blood  of  the  person  so  seised.    [685] 
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ERROR  ta  the  circait  court  of  Maryland. . 

Ah  action  of  trespass,  for  mesne  profits,  was  instituted  by 
the  plaintiffs  in  error  in- .the  circuit  court  of  tlie  United 
Stlites  for  tbi^  Maryland  district,  Anthony  Taurin  jChirac. 
and  others,  against  the  defendant  in  error  ;  upon  the  reco- 
very of  certain  real  estate  \n  the  city  of  Baltimore,  by  the 
judgment  of  this  court  at  February  term  1817.  2  fVktaion^ 
259.  The  ground  lies  in  a  section  of  Baltimore,  called  ' 
"  IJoward's  late  addition  tO  Baltimore  town,"  and  is  part  of 
the.  lot  designated  in  that  addition  by  the  number  802.  The 
parties,  plaintiffs  in  this  action,  were  the  same  with  those 
in  the  ejectment,  with  the  addition  of  the  husband  of  Maria. 
Bonfils  Desportes,  one  of  the  plaintiflTs,  with  whom  he  hjis 
since  intermarried. 

The  defendant  in  the  ejectment  was  John  Charles  Francis 
Chirac.  This  action  was. brought  agaij^st  the  defendant  In., 
error,  on.- the  ground  that  he  was,  in  fact,  .the  real  d^r 
fendantin  that  suit;  he  having  taken  on,  hinftolf  the  de-. 
fence,  employed  counsel,  and  being  the.  real  pairtjr  in. in- 
terest; as  he  had  been  the  receiver  of  the  rents  ak|d  profitjp 
of  the  estate,,  during  the  whole  period  for  which  they  were 
claimed  by  tl)e  plaintifls  in  this  action. 

After  a  trial  of  this  case  in  the  circuit' court  of  Maryland^ 
it  WBS  relhoved  by  the  plaintiffs^  by  writ  of  erroir  t6  this 
Court;  and  at  February  term  1826,  the  Court  decided, 
aniong  other  points  which  were  presented  by  the  tecord^ 
*' That  the' action  for  mesne  profits  .may  be  maintained 
against  him  who  was  the  landlord  in  fact,  who  received  the 
rents  and  profits,,  and  resisted  the  recovery  in  the  ejectment 
suit;  although  he  was  not  a  party  to  that  suit,  and  jdid  dot 
not  take  upon  himself  the  defence  thereof  upon  the  rp'r^rd, 
but  another  did  as  landlord."  Also,  that  '*  a  recovery  in 
ejectment  is  conclusive  evidence,  in  an  action  for  mesne 
proiits  against  the  tenant  in  possession,  but' not  in  relttio^ 
to  third  persohs.  But  when  the  action  is  brought  against  th^ 
landlord  in-  fact,  the  record  in '  th^  ejectment' suit,  is  ac- 
missible  to  show  the  possession  of  the  plaintiff  xodnected' 
with  his  title;  although  it  is  not  conclusive  upon 'the  d«^. 
fandant,  in  the  s&me  miEinner  as  if  he  had  be^n  &  "partv^n 
.the  record 
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At  the  trial  of  this  case  in  the  pyrouit  coarti  in  December 
1827,.after  the  same  had  beeo  returned  to  that  court  under  the 
mandate  of  this 'Court,  the  piaintifTs  gave  eyidence  to  ahotv, 
Ihat  the  defendant  in -error  ^as,  before  the  institution  of  the 
eje9tment,  the  claimaixt  and  actual  landlord  of  the  property, 
and  had  continuecl  such  until  the  recovery  Of  the  same ;  and 
that  he^had  employed  counsel,  j^nd  had  sustained  the  defence 
by  his  funds  exclusively.  Theyalso  proved,  that  the' property 
had  been  conveyed  to  him  by  the  defendant  in  ^  the  eject'^ 
ment.  The  evidence  of  title  exhibited  by  the  plaintifffli^ 
showed  the  property  to  be  in  John  BaptistChirac,  as  whose 
h^irs  the  plaintiffs  claimed  and  recovered  the  saine  id  the 
ejectment  ^^and,  in  order  to  show  the  location  of  thcf  grottkklj 
the  plaintiffs  exhibited  in  evidence  to  the  jury,  the  public 
plot  of ^*  HawchccTs  lata  addiiion  to  Baltimore  tawn>;^\hj 
which  it  appeared,  that  the  lot  embraced  part  bf  a  street 
called  Walnut  atreet,  which,  the  plaintiffs  further  proved  by 
the. city  recoirds,  had  been  shut  up,  and  the  ground  included 
in  it  divided  between  the  owners  of  lots  bounding  upon  it\ 

The  plaintiffs  then'pffered  in  evidence  ttni  record  of  the 
proceedings,  judgment,  And  writ  of  possession,  in  the  eject-i 
ment;  but  the  defendant  .objected  to  the  .-reading  of  the 
Slime,  except  to  show  the  possession  of  the  property  of  the. 
plaintiffs  menti6ned  in  the  -record.  The.  court  admitted 
the  parts  of  the  cecord  as  prin^a  fade  evidence  of  title  in 
the  plaintiffs,  and  permitted  them  to  be  read  in  evidence  as 
such  proof  of  title. 

The  defendant  then  offered  to  exhibit  in  evidenced,  a  plot 
from,  the  volume  .  of  plots;  in  which*  was  that  already 
Hieritipned,  of  ^'Howard's  late  addition;!'  to  show  that  the 
whole  of  Walnut  street  was  out  of  the  limits  of  '^  Howard's 
late  addition ;"  and  that  the  .parties  under  whom  John  B. 
Chirac  claiiK^ed,  and  John  B.  Chirac,  had  no'title  to  a  per- 
tain portion  of  the  ground  recovered  in  theejectment.  The 
plaintiffs  objected  to  the  use  of  the  plot  in  evidence,  and 
(or  that  purpp&e*  The  court  allowed  the  teatiniiony,  and  the 
plaintiffs  excepted. 

The  plaintiffs  tj^en  read  in  evidence  certain  depositions, 
taken  under  a  commission  issued  ip  {his  cause  to  f^rance^ 
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showing  the  kindred  of  John  Bapti«i(  Chirac,  and  the  mar- 
riage of  Maria  Bonfils ;  and  also  offered  eTidence  by  Mrs 
LafolloQiere>  of  (he  death,  before  John  B.  Chirac,  of  Ga- 
briel Chirac,  the  onlj^  brother,  or  relation  in  that  degree^  of 
the  whole  blood,  of  John  Baptist  Chirac*  And  they  then 
proved,  that  the  original  depositions  taken  in  the  ejectment 
cause  were 'lost  I  and  therefore,  in  order  to  show  the  pe- 
digree of  the  plaintids'  family,  oWered  to  read  in  evidence 
the  bill  of  exceptions,  which  embodies  thesiB  depositions, 
contained  in  the  record  and  proceedings  of  the  recovery  in 
ejectment;  but  the  court,  upon  the  defendant  objecting, 
refused  to  allow  it  to  be  so  read  in  evidence^  and  the  plain- 
tiffs excepted^ 

AAer  this  evidence  was  given,  and  ihe.teBti9iony  was 
clbseii  on  both  sides,  (none  having  been  offered  on  the  part 
of  the  defendant,  except  that -stated  in  the  first  erxception^ 
on  the  point  of  location,)  the  plaintiffs  offered  in  evidence 
the  record  of  recovery  in  the  ejectment,  ob  condiuk>e  evir 
dence  qf  the  righi  and  title  of  the  flainfiffif  to  the  premises, 
against  John  Charleys  Francis  Chirac,  and  againsf  the  de- 
fendant holding  under  that  (ttle-^but  the  court  rcffused  to 
admit  the  evidence  so  offered;    The  plaintiffs  excepted. 

The  plaintiffs  then  prayed  the  court  to  instruct  the  jury, 
that  if  the  jury  believed  the  evidence  given,  the.  plaintiffs 
had  shown  a  sufficient  title  to  the  premises  in  the  declara- 
tion to  entitle  them  at  law  to  maintaiA  this  action  against 
the  defendant.  The  court  refused  to  give  this  instruction 
— and  the  plaintiffs  took  a  further  ^iception. 

The  defendant  then  prayed  the  court  as  follows : 

1.  Thajt  if  from  the  evidence  the  jury  believed  that  John 
B-  Chirac,  who  died  seised  of  the  prenuses  in  the  declara- 
tion mentioned,  had  .any  brother  or  brother^^sistet  or  sisters^ 
of  the  whole  blood,  or  their  descendants,  who- Survived  the 
said  John  B.  Chirac  the  younger;  thetr  the  plaintiffs  ate 
not  entitled  to  recover. 

2.  That  if  the  jury  believe  that  the  said  John  B.  Chirac, 
the  elder,  had  by  his  second  wife  another  son  beside  the 
said  John  B.  Chirac  the  intestAte«  then  it  is  incum1>etit  upon 
the  plaintiffs  to  show,  before  they,  can  entitle  themselveir  to 
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recover,  that  such  son  died  before  the  md  John  B.  Chirac 
the  intestate,  without  lawful  issue. 

3.  That  if  the  jury  belieye  that  the  said  John  B.  Chiraoi 
the  elder,  had  by  his  first  wife  a  daughter  who  married  a 
certain  Samuel  Bonfils^  by  whom  she  had  a  son  named  John 
Baptist  Bonfils,  who  married  Ann  Coton,  who  had  a  daughter 
named  Maria  Bonfils,  who .  married  Desportes,  one  of  the 
plaintiffs ;  then  it  is  incumbent  upon  the  plaintiffs,  before 
iheyxCan  entitle  themselves  to  recover,  to  show  the  death  of 
the  great  grandfather,  grandmother,  and  father,  before  the 
impetration  of  the  original  writ  in  this  cause ;  and  that  the 
plaintiffs  have  offered  no  evidence  of  these  facts. 

All  these  prayers  of  the  defendant  were  granted  by  the 
Court,  and  the  plaintiffs  excepted  to  all  of  them.;  and  they 
prosecuted  this  writ  of -error. 

The  case  was  argued  for  the  plaintiffs  in  error,  by  Mr 
Hoffman  and  Mr  Mayer  ;  and  for  the  defendant,  by  Mr  Wirt, 
attorney  general. 

Mr  Justice  Stojiy  delivered  the  opinion  of  the  Cpurt. 

This  is  a  writ  of  error  from  the  circuit  court  of  the  district* 
of  Maryland.  The  original  suit  was.  an  abtion  for  mesne, 
profits,  brought  by  the  plaintiffs  in  error  against  Reinecker; 
and  is  the  same  cause  which  caLme  before  this  Court,  and  is 
reported  in  1 1.  fVheaton^s  ReportSy  280.  The  cause  now 
comes  again  before  this  Court,  upon  certain  bills  of  excep- 
tions, taken  by  the  plaintiffs  in. error,  at  the  new  trial  had 
under  the  mandate  issued  upon  the  former  judgment  of  re- 
versal. 

Without  going  at  large  into  the  facts  as.  they,  came  for- 
merly before  us,  it  is  sufllcient  to  state,  that  the  action  is 
for  taking  the  mesneprofits  of  a  certain  parcel  of  land  lyidg 
in  a  part  of  Baltiilfiore,  called  Howard^s  lo/^  addition  to  Bal- 
timore town,  and  is  designated  as  lot  No.  802  in  that  addi- 
tion. Before  the  commencement  of  this  suit,  a  recovery 
oC  the  isame  premises  was  had  *in  ejectment  by  the  same 
plaintiffs,  (the  husband  of  one  of  them  being  now.  added  as 
Vol.  II.— 4  C 
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a  party,)  as  lessoni,  against  oD6r  John  C.  F.  Chirac,  who  wai 
admitted  ttppn  his  prayer  as  landlord  to  defend  the  premisea. 
The  record  of  that  'Recovery  was  offered  in  evidence  at  the 
JTormer  trial  against  Reinecker^  and  rejected  by  the.  court ; 
and  that  rejection  constituted  one  of  the  grounds  of  the  re^ 
versaL 

At  4h6  new  trial  after  thd  introduction  of  certain  evi- 
dence, which  will  be  hereafter  stitted,  the  ptaintifis  offered 
thd  saniie  record  m  ev^ideac^j  including  the  execution  of  the 
writ  of  possession,  and  other  proceedings  in  thesiime  cause ; 
to  the  admissibUity  of  i^hich,"  as  evidence  of  the  plaintiffii* 
possession,  the  defendant's  counsel  did  not  object;'  but  did 
object  to  it  as  evidence  of  the  plairitiffs'  titte  to  the  pro- 
perty. The  court,  however,  admitjted  the  record  as  priaM 
facie  evidence  o/the  plaintiffs^  title|  and  theteupon  the  de- 
fendant filed  an  exception,  which,  howeyeri  is  not  now  be- 
fore'this  Court. 

The  evidence  alluded*  1  consisted  of  the' testimony  of 
witnesses  to  establish  the  facts,  that  I  *  meeker  had  received, 
ai  landlord,  the  cents  of  the  premises  during  thepei^ipd  sued 
for;  that  he  e:c^rcised  the  rights  of  ownership  over  the 
safne;  that  he  wad,  at  the  time  of  the  ejpctinent  brought, 
the  ceal  landlord,  and  had  notibe  of  the*  suit^' employed 
counsel  to  defend  it,  and*  was,  in  fact,  the  substantial  liti- 
gant ^arty;  and  that  he  derived  his  title  to  the  premisea 
under  the  defendant  in  ejeptment,'  John  C.  F.Chirac,  by 
intermediate  conveyaiioes  execut^  before  the  ejectment. 
Th^^evidence  further. established  a  strict  deduction  of  titkt 
by  nv^ne  conveyanoeapf  the  Ipt  in  question,  down  to  John 
Baptist  Chirac,  (the  intestate,)  under  whom  the  plaintiffs 
claimed  the  same  as  heirs^ 

The  plaintiffs  then  proved  by  a  surveyor,  that  he  dad  sur« 
veyed  most  of  the  lines  and  streets  in  Howard's  lofe  addition 
to  Baltimore  town,  in  1782,  according  to  the  officiisil  plot 
and  location  thereon  in  the  mayor's  office  (which  plot  was 
also  then  given  in  evidence!  by  the  plaintiffs  to  the  jiiiy); 
that  he  had  run  the  lines  of  Lun's  lot,  according  to  the 
pAtent  or  certificate  thereof,  and  that  the  premises  described 
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in  tbe  plaiDtiff8\dec]aration  ^nd  in  the  ^ writ  of  possesBtoo 
were  in  Lun's  lot,  and  also  within  the  iEMiid  additioo,  and 
were  known. as  lot. 802,  <&c. 

Tbe  plaintiffs,  after  having  given  in  evidence  the  plot 
aforesaid,  upon  which  was  located  lot  No.  802,  and  Walnut 
street,  then  gave  in  evidence,  from  tjie  original  book  of 
entry  and  record  in  tbe  mayor's  office,  certain  proceedings, 
condemning  li^alnut  street  to  be  shut  up,  and  ordering^that 
each  person  interested  by  having  lots  in  the  street,  be  en^ 
titled  to  one  half  of  such  street  oneiach  side,  &c. 

The  defendant  then  offered  in  evidence  another  plot  in  the 
same  volume  of  city  plots,  being  a  plot  of  Howard's  additiop 
to  Bahimorcb  in  1766,  in  order  to  show  that  the  whole  of 
Walnut  street  was  contained  within  such  last  mentioned  ad* 
ditiqn,  already  read  in  evidence,  to  the  aduxfision  of  which 
the  plaintiffs  objected,  but  the  court  overruled  the  objection 
and  permitted  the  plot  to  go  to  the  jury-. 

The  admission  of  this  evidence  constitutes  tbe  first  excep- 
tion of  the  plaintiffs.  It  is  in  the  first  place  said,  that  it  was 
not  proper  evidence  against  the  plaintiffs,  after  the  recovery 
in  ejectment,  even  if  the  plot  in  question  had  JSeea  duly  au- 
thenticated. But,  at  all  events,  it  is  contended  that  it  is  not 
|E^er  S6  evidence,  merely  from  the  fact  that  it  is  found  in  a  vo- 
lume of  city  plots,  which  contained  the  general  plot  allceadjE 
in  evidence,  and  which  had  been  specially  authenticate^  bytbe 
s.urveyof.  We  ar6  of  opinion  tb^t  this  last  objectioni^  weU 
founded.  The  book  itself  had  not  been  authenticated  as  a 
book  of  public  plots  regularly  made ;  but  a  single  plot  oni^ 
in  the  volume  h$d  been  q^Mthenticated.  The  whole  yolutne 
therefore  was  not  in  evidence ;  and  if  the  defendant  meant 
to  use  any  other  plot,  it  was. his  duty  to  establish  it  as  evi- 
dence, by. eompetent  proofs  of  its  particular  authenticity. 

The  other  objection  assigned  for  rejection  of  it  admits 
of  more  doubt  It  is.  said  that  the  effect  of  this-  evidence 
would  be  to  establish  that  Jphn  B.  Chirac,  (the  intestate,)  had 
no  title  to  a  certain  portion  of  the  land  recovered. in  the 
ejectment  Unless  the  defendant  lyas  abeolutejy'concluded  by 
the  judgment  in  that  suit,  he  was  certainly  atjiberty  to  ditiputa 
any  part  of  that  title.    And,  if  it  were  miBiteriat  for  the  plain^ 
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tiffs,  to  prbve-  the  actual  Ipcatioii  of  the  lot  802,  and  Walaut 
street;  in  Howard's  late  addition  in  1782,  no  reasoa  o<Scurs 
to  tts,  why  the  defendant  was  not  at  liberty  to  disproTs  the 
fiict^  by.showing'tbat  Walnut  street  was  in  Howard's  fi>rmer 
addition,  in  1766.  It  is  merely  evidence  to  rebut  other  parol 
evidence  of  the  plaintiffs,  as  to  the  location. 

The  plaintiffs  then  further  r^ad  in  eyidencethe  deposi- 
tions of  certain  witnesses  in  France^  taken  under  a  commis- 
sion, to  establish  their  pedigree.  The  testimony  was  to  this 
effect:  that  J.B.Chirac,  the  father  of  the  intestate,  had 
three  wives;  that  by  his  second  wife  he  had  twosOns;  the 
intestate,  and  one  Gabriel  B.  R.  Chirac;  that  the  intestate 
died  to  lTd9;  that  his  brother  Gabriel  left  France,  and  went 
|o  the  islands.  One  of  the  witnesses  said  he  died  in  the 
islands.  Another  witness  stated,  hat  before  1797,  she  re- 
sided in  St  Domingo,  and  lived  on  a  plantation  near  that  of 
J.  B.  Chirac  {the  intestjaite) ;  that  she  heard  in  9t  Domingo, 
tfiat  his  brother  came  to  thi&  intestate's  residence  there,  and 
it  was  publicly  reported  in  the  neighbourhood,  that  the  said 
brother  liad  died ;  thai  she  heard  this  at  the  house  of  a  friend 
where  the  intestate  visited,  and  heard  it  very  often,  and  that 
it  was  l^eoerally  stated  as  a  fact;  that  she  never  saw  the 
brother,  and  never  heard  that  he  was  married,  and  never 
heard  of  him  as  being  alive  siiice  the  report  of  his  death; 
that  she  is  no  irelation  of  the  family,  and  never  was  at  the 
intestate's  house  while  he  was  at  St  Domingo;  and  did  not 
know  or  believe  that  there  were  any  ladies  living  there  when 
the  brother  died. 

The  plaintiffs  then  offered  to  prove  that  the  original  com^ 
mission  for  taking  the  testimony  issued  in  the  said  ejectment 
cause,  with  the  depositions  taken  .under  the  same,  were  lost; 
and  then  offered  to  read  to  the  jury  the  bill  of  exceptions, 
contained  in  the  record  aforesaid,  in  order  to  show  the  pedi- 
gree of  the  plaintiffs'  family.  But  the  court  refused  to  al- 
low the  same  to  be  read  in  evidence  to  the  jury  This  refu- 
sal constitutes  the  second  exception  of  the  plaintiffs.  The 
bill  of  exceptions  so  rejected  was  taken  by  the  plaintiffs,  and 
did  not  refer  to  any  d^^sitions ;  but  it  stated  that  the  plain- 
tifis  gave  in. evidence  to  the  jury,  that  the  intestate  was  a 
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a  natir^  o£  France ;.  that  the  lessors  or  the.  plaintiflb^uimiDg 
them)  were  the  brothers  aad  sisters,  and  grand  niece,  ds^c.  of 
the  intestate,  &c.;  *^  and  that  neither  the  father  nor  mother^ 
nor  any  brother  or  sister  of  vthe  whole  b|ood  of  the  Cfaid'in- 
testate,  nor  their  issue  or  descendants,  were  living  at  the 
time  of  his  death.'-  - 

Upon  consideration  we  are  of  opinion  that  undef  the  cir- 
pumstances/of  this  case,  the  evidence  was  adinissi^te  for  the 
puk'pose  of  establishing  the  pefligree  of  the  plaindfis'  family; 
and  this  is  the  only  view  in  which  it  was  presented  to  the 
courts  It  is  well  known  that  in  cases  of  pedigree,  the  rules 
of  law  have  bedh  •  relaxed  in  respect  to  evidence,  to  an  extedt 
far  beyQnd:.what  has  been  applied  to  other  eases.  This  re-^ 
laxation  is  fouiided  apon  principles  of  poblic  convenience 
and  necessity.  In  a  case  between  the  partjiea  to  the  suit,  in 
which  this  bill  of  exceptions,  was  takei^  the  evidence,  would 
have  been  conclusive.  -  Although  Reinecker  was  not  the 
defendant  Jn  that,  suit,  yet  he  was  the  real  landlord  aiid  party 
iu*  interestj  and  conducted  the  suit;  and  the  evidence  of  the 
facts  so  proved  as  to  pedigree,  ougtit  under  such  circum-r 
stances,  we  think,  to  be  admitted  as  ptmk  facie  evidence 
against  hifn.  He  had  the  means  of  contesting  thoM  fiicts, 
and  if  he  did  not  avail  himself  of  those  means,  it  may  fairly 
be  presumed  .that  be  yielded  to  the  sufficiency  of  the  proofs. 

This  was  the  whole,  evidence  in  the  cause;  audit  being 
closed  on  both  sides,  the  plaintiffs  offered  the  same  record 
of  the  recovery  in  the  ejectment  cauie,x  ^B  concluswe  evi- 
dence of  their  right  dnd.  title  to  the  premises,  against  J.  C. 
^.Chirac,  (the  defendant  therein)  and  ag&inst  the  defendant 
Reinecker  holding  under  that  titlcj  which  the  court  refused 
to  admit.  This  refusal  constitutes  the  third  exception  of  the 
plaintiffs.  The  plaintiffs  then  prayed  the  court  to  instruct 
the  jury  that  if  they  believe  the  evidence,  the  plaintitfs  have 
shown  a  sufficient  title  to  the  premises  in  the  declaration,  to 
entitle  them  in  law  to  maintain  their  action  lagaiust  the  de- 
fendant, which  the  court  refused  to  give.  And*  this,  refusal 
constitutes  the  fourth  exception  of  the  plaintiffs.  There  was 
a- fifth  exception,  but  it  is  unnecessary. to  refer  to  it,  because 
it  is  a  mere  repetition  (apparently  by  mistake)  of  th«;  fourth. 
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Before  proceeding  to  consider  these  e itceptions,  it  my  be 
proper  to  say  a  (aw  wolrds '  explanatory.  6f  diat  part  of  tJle 
foitder  decision  of  this  Court  as  it.  stands. reported  in  11 
H^hMtan^s  RieportSt  3$Dy  et  seq.  The  record  of  the  eject- 
ment suit  hlid  been  rejected  by  the  cbort  below  as  any  etf^ 
dence  against^Reinecker,  altboagh  'it  was  offered,  in  con- 
iiectioQ  with  other  evidence,  to  establisfar  that  Reinecker, 
altboagh  not  a  party,  on  the  record,  was  the  real  landlord, 
and  bad  received  the  rents  and  profits,  and  had  notice  of  the 
suit,  and  bad  eniployedcounsel  ta  defend  it,  and  resisted  the 
recovery.  Id  the  opinion  »{ the  Court  upon  this  point,  it  was 
stated  that,  in  general;  a  recovery  in  ejeqtment,  Uke.  other 
judgments,  binds  only  parties  and  privies.  It  is  conclusive 
evidence  in  an  action  for  .mesne  profits  against  the  tenant  in 
piossession,  or  other  delebdant  on  record*  But  in  relaUon^to 
third  persoM  the  judgment  is  not  conclusive ;  and  if  they  are 
sued  in  an  action  for  mesne  profits,  they  may  controvert  the 
plaintiff's  title  at  large.  In  such  a  tfuit  (that  is  ta  say^  agsiinst 
tkbrd  persoM)  the  record  of  the  ejectment  is  not  evidence  to 
establish  the  plaintiff's  tiiUyhnX  is  admissible  to  show  the  po»- 
muUm  of  the  plaintiff.  This,  proposition  has  been  supposed 
at  the  bar  to  .indicate  an  opinion  that  in  the  case  then  be- 
fore the  Court,  with  reference  to  all  the  circumstances  of 
notice,  and  rating  of  the  rents,  &c.  by  Reinecker,.  the  record 
was  only  evidence  of  the  possession  and  not  of  the  title  of 
the  plaintiffs.  Such  was  not  the  understanding  of  the  Court 
The  proposition  was  asserted  as  to  third  persona  generally, 
vvho  were  strangers  to  the  suit.  Even  as  to  such  persons, 
it  waJB  asserted  that  the  record  was  admissible  tp  show  the 
possession  of  the  plaintiff.  The  particular  circumstances 
df  Reinecker's  case,  as  cbnnecting  him  wfth  the  parties,  were 
not,  in  that  part  of  the  opinion,  in  the  view  of  the  Court.  In 
the  subsequent  commentary  of  the  Coiyrt  on  the  case  of 
Hunter  vs.  Britts,  3  CampbeWs  jR^p.  455,  a  doubt  was  inti- 
mated, wbetbef  a  mere  notice,  in  pats,  to  the  landlord,  who 
Was  not  a  party  to  the  record,  Was  conclusive  upon  him;  but 
not  the  slightest  doubt  was  intimated  that  it  was  prima  facie 
evidence  of  title,  as  well  as  of  possession,  against  him,  under 
such  circumstances:    The  point  whether  the  record  in  the 
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ejactmebt  suit  was  not  prima  facie  evidence  of  title  in-the 
plaintiffs,  as  ajy^inst  a  person  standing  in  the  predicament  of 
Reioecker,  was  not  decided  at  that  tiiro,  and  was  not  neces- 
sary to  the  decision. 

-  tJpon  consideration  of  the  question  presented  by  the  third 
avpeption  above  mentioned,  we  retain  the  opinion,  that  the 
record  in^  the  ejectment  suit  was  .not  conclusive  evidence 
upon  persons  not  parties  to  the  record ;  but  we  are  also  of 
opinion  that  it  was  prima /aciel  evidence  of  the  plaintiffs' 
tiUe  and  possession  against  Reinecker,  under  the  circunn 
stancea  adduced  in  evidence.  He  had  full  notice  of  the- suit,, 
and  had  the  fuUeat  means  to  defend  it.^  The  parties  tipon  4  he 
record  were  his  agents  or  tenants,  and  he,  in  effect,  though 
not  in  form,  took  upon  himself  the  defence  of  the  suit.  The 
case  is  stronger  tiian  thut  of  Hunter  vs.  Britts,  and  fairly 
within  the  feach  of  the  principle  decided,  by  it.  There  Was 
theix  no  error  in  the  courtin  refusing  to  give  this  instruction. 

The  fourth  exception  -  tsan  be  sustained  only  upon  the 
ground  that  there  was  no  fact  in  the  caqse  upon  which  there 
waff  any  doubtful  or  contradictory  evidence.  If  there  was 
any  such  evidence,  it  would  have  been  improper  for  the 
court  to  withdraw  the  question  of  its  credibility  from  the 
jmy.  And  if  the  evidence  was,  merely  of  a  presumptive  na<- 
tiire,  it  was  not  for  tlie  court  "todecide  as  a  point  of  Jaw  how 
much  it  ought  to  weigh  with  the  jury^  It  was  properly  their 
province,  to. draw  the  concjusions  of  fact  arising  from  such 
presumptions.  They  might  h&Ve  believed' the  evidence, 
but  at  the  same  time  not  hi^ve  been  satisfied  that  it  justified 
them  in  inferring  from  it  other  facts  not  positiv'ely  proved. 

The  real  difficulty  in  the  case  arises  from  the  peculiar 
structure  of  the  prayer  of  the  plaintiffs,  arid  the  introduction 
of  parol  evidence  at  the  trial  by  them,  to  foriity  what  had 
been  already  declared  by  the  court  to  be  prima  facie  evi-^ 
dence,  record  evidence  of  title.         ' 

If  the  court  had  been  asked  to  instruct  the  jury  that  the 
evidence  of  the  plaintiffs,  if  believed  by  the  jury,  was  com- 
petent in  point  of  law,  from  which  they  might  infer  all  the 
necessary  facts  tp  maintain  the  action,  unless  it  was  rebutted 
on  the  part  of  the  defendant,  it  would  have  been  unobjec- 
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liodable.  It  would  £ave  left  the  matters  of  fact  for  the  just 
consideration  of  the  jury,  upon  th^  prima  fiicie  evidence  of  the 
plainttfis..  But  thb  difficulty  is,  that  a  matter  of  fact,  of  vital 
conseiquehce  to  the  plaintiffs  was,  whether  Gabriel.  B.R.  Chi- 
rac, the  brother  of  the  whole  blood  of  the  intestate^  was 
dead  without  leaving  lawful  issue  upon  the  death  of  the  in- 
tesUte.  The  plaintiffs  very  unnecessarily  introduced,  parol 
evidence  oh  this  subject,  afler  the  court  hadruled  that  there 
the  ejectment  was- prima  facie  evidence^  of  their  title.  The 
pah>)  eyidencci  did  not  particularly  establish  the  death  of 
Gabriel  (for  the  bill  of  exoeptidhs  had  been  rejected  as  evi- 
dence), although  it  was  exceedingly  strong,  as  pi^esofnptive 
proof;  and  as  such,  it  was  the' province  of.  the  jury  to  pass 
upon  it.  The  court  was  right  therefore  in  refusing  the  prayer 
of  the  plaintiffs,  because  it  trenched  upon  the  proper  pro- 
vince of  the  jury,  by  requiring  the  court  to  assume  a  fact^ 
which  was  not.  absolutely  proved,  but  was  matter  of  inference 
and' presumption  upon  the  whole  testimony  ^ 

The  defendant  afterwards  prayed  the  court  to  msirqct 
the  jury  as  follows:  1.  That  if  from  the  evidence  thci  jury 
believed  that  J.  B.  Chirac,,  who  died  seised  of' the  premises 
in- the  declaration  mentioned,,  had  any  AfolAer  or  bri^hers^ 
nster  or  aiaters  of  the  whole  blood  or  their  descendants, 
who  survived  the  said  ,J.  B.  Chirac  the  younger,  then  the 
plaintiffs,  are  not  entitled  to  recover.  2.  That  if  the  jury 
believe  that  the  said  John  B.  Chirac  the  elder,  had  by  his 
second  wife  another  son  besides  the  said  non  J.  B.  Chirac 
the  intestate,,  then  it  is  incumbent  upon  the  plaintiffs  to 
show,  befoie  they  can  entitle  themselves  to  recover,  that  such 
son  died  before  the  said  intestate  without  lawful  issue.  3. 
That  if  the  jury  believed  that  the  said  John  B.  Chirac  the 
elder  had  by  his  first  wife  a  daughter,  who  macried  a  certain' 
^Samuel  Bonfils,  by  whom  she  had  a  son  nained .  John  Bap- 
tist Bonfils,  who  married  Ann  Coton,  who  had  a  daughter 
named  Maria  Bonfils,  who  married  Desportes,  one  of  the 
plaintiffs ;  it  is  incumbent  upon  the  plaintiffs  before  they  can 
entitle  themselves  to  recover,  to  show  thedeath  of  the  .great 
grandfather,  grandmother  and  fatherr  before  the.  impetra- 
tioq  of  the  orig'^nal  writ  in  this  cause ;  and  thai  the  plaintijfs 
have  ^ered  no  evidence  of  these  fads.    The  court  gave  the 
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instructions  so  prajed  for,  an4  the  plaintiffs  filed  their  ex-  • 
ception  tbereta. 

The  first  instrifction  is  open  to  two  objections.  It  asks 
the  court  to  instruct  t^ie  jury,  that  if  from  the  evidence  they 
believed,  (among  other  things)  that  the  intestate  had  any 
ns/er^or  sisters  of  the  whole  blood  or  .their  descendants, 
who  survived  liim,  &c.  the  plaintiffs  ivere  not  entitted^to 
recover.  Now  there  was  not  the  slightest  evidence  from 
which  the  jury  had  a  right  to  believe,  the  existence  of  any 
sqcb  sister  or  sifters;  and  without yuch  evidence  the  court 
ought  not  to  have  giv^n  the  instruction,  sinOe  it  was  calcu- 
lated to  mislead  them,  and  to  raise  a  mere  speculative  ques- 
tion. 

But  a  still  mor3  decisive  reason  against  it  is,  that  by  the 
law  of  descent  of  Maryland,  a  person  claiming  as  heir,  must 
prove  himself  heir  of  the  person  last  actually  seise4  of  the 
estate  ;  and  if  the  intestate  had  left  a  brother  of  the  whole 
blood,  who  survived  him  a^id  died  without  i$sue,  and  with- 
out ever  having  been  actually  seised  of  the  estate,  the 
plaintiffs  would  still  have  beeii  entitled  to  recover,  as  heirs 
of'the  half  blqod^of  the  person  last  seised. 

The  second  instruction  was  rightly  given.  It  was  not 
sufficient  for  the  plaintiffs  to  ^how  that  Gabriel  was  dead, 
but  that  he  died  without  lawful  issue ;  for  otherwise  such 
issue  were  entitled  to  recover.  The  onus  probandi  was 
upon  them,  to  establish  every  fact  necessary  to  their  own 
heirship ;  and  it  cannot  admit  of  doubt  that  this  was  neces- 
sary. The  same  rule  is  laid  down  in  3  Starkie  on  Evidence^ 
1099,  and  is  supported  by  the  case  of  Richards  t)^.  Richards, 
there  cited  from  Mr  Ford's  MSS.  aod  also  by  Doe  vs.  Grif- 
fin, 15  EasPs  Rep.  293. 

The  third  instruction  assumes  to  decide  a  question  of  fadt, 
upon  which  we  think  there  was  evidence  before  the  Jury. 
The  record  of  the  recovery  in  the  ejectment  suit  waisi  prima 
facie  evidence  of  the  plaintiffs'  title ;  and  the  depositions  in 
the  cause,  and  the  structure  of  the  interrogatoiiea  and  an- 
swers, presupposed  the  death  of  the  great  grandfather, 
grandmother  and  father  of  the  intestate.  There  was  error 
then  in  the  court  in  giving  this  instruction. 
Vol.  II.— 4  D 
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Upon  the  whole  tbe  judgment  must  be  reversed,  and  the 
cause  remanded  with  directions  to  award  a  renire  facias 
de  novo. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the 
district  of  Maryland,  and  was  argued  By  counsel;  on  con- 
sideration whereof,  this  Court  is  of  opinion,  that  the  said 
circuit  court  erred  in  admitting  the  plot  offered  ip  evidence 
by  the  defendant's  cransel,  as.  stated  in*  the  plaintiffs' ^^1 
bill  of  exceptions.  And  also  erred,  in  refusing  to  admit  as 
evidence  the  bill  of  e;(ceptions  stieited  in  the  plaintiffs'  Hh 
cond  bill  of  exceptions.  And  the  said  circuit  court  also 
erred,  in  granting  the  instructions  firstly  and  thirdly  prayed 
for  by  the  defendants,  as  stated  in  .the.  plaintiffs'  sixth  bill 
of  exceptions.  Whereupon,  it  is  considered,  ordered  and 
adjudged  by  this  Court,  that,  for  the  errors  aforesaid,  the 
judgment  6{  the  said  circuit  court  in  this  cause  be,  and  the 
i^ame  is^  hereby  reversed,  and  annulled;  and  that  the  said 
cause  be,  and  the  same  is,  hereby  remanded  to  the  said 
circuit  court,  with  directions  to  award  a  venire  faciias  do 
novo. 


JANUARY  TERM  1829.  627 


David  WnxniwRv,  'PtAofrm  in  bbbob  «#•  Thokas  Lsland  and 

0TBXB8,  PSFBNDAIITB  HI.  BlUUIH. 

J.  J.  died  in  New  Himpshire,  feited  of  real  etteteio  Rhode  Island,  having 
de^sed  the  iarae  to  hia  daughter,  an  infant.  His  executrix  proved  the  will  in 
New  Hampshire,  and  obtained  a  license  from  a  probate  court,  in  that  state,' 
to  sell  the  real  estote  of  the  tesUtor  for  the  payment  of  debts.  She  sold  the 
real  es^te  in  Bhode  Island  for  that  purpose,  and  conveyed  the  fame  by  deed ; 
giving  a  bond  to  procure  a  confirmation  of  th6  conveyance  by  the  legislature 
of  Rbod6  Island.  The  proceeds  of  the  sale  were  appropriated  to  pay  the  debts 
of  the  intestate<  Held,.that  the  act  of  the  legislatuie  of  Rhode  Island,  which 
eonfirmed  the  title  of  the  |rarchaien,  was  valid. 

The  legishtiye  and  judicial  authority  of  New  Hampshire  were  boanded  by  thn 
territory  of  that  state,  and  could  not  be  rightfully  exercised  to  pass  estates 
lying  in  another  state.  The  sal^  of  real  estate  in  Rhode  Island,  by  ap  execu- 
trix,, under  a  Jioense  granted  by  a  conrt  of  probate  of  New  Hampshire,  was 
void;  ai^  a  deed  executed  by  her  of  the  estate  was,  ptapfio  vigore,  inope- 
rative  to  pass  any  title  of  the  ttetatorto  any  tends  describee]  therein.    [666] 

By  the  lawe  of  Rhode  Island,  the  probate  of  a  wlO,  in  the  proper  probate  cdurt, 
is.understood  to  be -an  hidispensable  pfelirainary  to  establish  the  ri|^t  of  the 
devisee,  and  then  his  title-  relates  back  to  the  death  of  the  testator.    [666] 

That  government  can  Sjcareely  be  deemed  to  be  free,  where  the  rights  of  pro- 
perty are  left  solely  dependent  on  the  will  of  the  legislative  body,  without  any 
rNtraint  llie  iundamentafdiazims  of  a  free  government  seeo^  to  require;  that 
the  rigfata  of  pejfsOnil  liberty  and  private  property,  shoold  be  held  sacred;  At 
least,  no  court'  of  justice  in  this  pountiy  would  be  justified  in  assuming,  that 
the  power  to  violate  or  disregard  iheiA,  a  power  so  repugnant  to  the  common 
piindpUi  of  Justice  ^md  dvil  liberty,  lurked  under  any  general  grant  of  legls. 
'  lative  authority,  or  ought  to  be  impHed  Irom  any  general  expression^  of  the; 
wjll  of  the  people.  The  people  ought  not  tb  be  presumed  to  part  with  righta 
so  vital  tb  their  security  and  Well  beings  wiAout  veiy  strong  and  direct  ex- 
pieesions  of  such  an  intentiop.    [667] 

It  is  admitted  that  the  title  of  an  heir  by  descent  to  the  real  estate  tff  hie  aneeator, 
and  of  a  devisee  of  an  estate  unconditionally  devised  to  him,  is  upon  the 
death  of  the  party  under  whom  h^  claims  .immediately  devolved  upon  him, 
and  he  acquire^  a  vested  estate.  But  this,  though  true  In  a  genilral  sense, 
still  leaves  his  title  encumbered  with  all  the  liens,  which  haire  been  created 
by  the  party  to  his  life  time,  or  by.  laiv  at  his  decease. .  It  Is  not  an  onquall. 
fied,  though  it  may  be  a  .vested  interest,  and  it  confen  no  title,  except  to  what 
Temains-  after  ever^p  such  Hon  is  dlMhaiged.    [668] 

By  the  taws  of  Rhode  isbdid,  as  wellas.of  all  the  New  England  states,  the  real 
estate  of  totestites  stands  chargeable  with  thie  payment  of  their  debta  upon  a 
deficiency  of  aSseta.    [668] 

A  legislative  act  is  to  be  totorpreted  accordtog  to  the  totentlon  of  the  legislatore 
pmiavent  upon  Ita  lae^.  Every  technical  rule,  as  to  the  construction-  or  foroe 
ot  partlculac  terms,  must  yield  to  the  clear  expreeaton  df  the  panoMMBt  frill 
d^llielegielltore.    [668] 
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ERROR  to  the  circuit  court  of  Rhode  Island. 

This  case  came  before  the  Court  upou  a  bill  of  exceptioM 
tendered  by  the  plaintiff  in  error^they  having  been  defendants 
below,  en  the  trial  of  the  cease  in  the  circuit  court.  In  that 
court  the  defendants  in  error  instituted  an  ejectment  for  the 
recovery  of  a  lot  of  ground  called  "  The  Swamp  Lot,"  lying 
in  North  Providence  in  the  state  of  Rhode  Island ;  which  lot  of 
ground  was,  with  other  lands,  devised  by  Jonathan  Jenckes  of 
Winchester  in  the  state  of  New  Hampshire,  by  his  last  will 
and  testament,  dated  the  17th  of  January  1787,  to  his  daughter 
Cynthia  lenckes;  subject  to  a  life  estate  therein  of  his  sister 
Lydia  Pitcher,  who  was  then  in  possession  of  the.  same,  and 
so  continued  until  her  death  on  the  10th  of  August  1794, 

Jonathan  Jenekes  was  also  seised  of  other  lands  in  north 
Providence  and  in  Sraithfield,  Rhode  Island;  and  also  of  real 
Estate  in  New  Hampshire  and  in  Vermont,  most  of 'which 
were  devised  to  his  daughter  Cynthia.  A  small  part  of  hia 
New  Hampshire  lands  was  de.vi8ed  for  the  payment  of  bis 
debts.  Cynthia  Jenckes- his  wife,  and  Arthur  Fenner  of  Pro- 
vidence, Rhode  Island,  were  appointed  the  executors  of  hia 
will. .  Cynthia  Jenckes,  alone,  qualified  as  executrix.  The 
testator  died  at  Winchester  in  New  Hampshire,  on  the  Sfst 
of  January  1787,  a  few  days  after  makmg  his  will. 

No  probate  of  the  will  of  Jonathan  Jenckes  was  made  in 
the  statd  of  Rhode  Island. 

The  plaintiffs  in  the  ejectment  are  the  heirs  of  Cynthia 
Jenckes,  and  claim  the  .premises  under  the  devise  to  b^r,  she 
having  afterwards  intermarried  with  Joel  Hastings. 

The  title  of  the  plaintiff  in  error  was  as. follows: 

Cynthia  Jenckes  the  widow  and  executrix  of  Jonathan 
Jenckes,  having  been  qualified  in  New  Hampshire  to  act  as 
executrix,  on  the.  18th  of  August  1790,  returned  to  the  pro- 
bate court  of  the  county  of  Cheshire,  an  inventory  of  the 
real  «.nd  personal  estatria  New  Hampshire  and  Vermonty 
amounting  to  £1792  12s.  9<(.  A  commission  of  insolvency  was 
afterwards  granted  by  the  probate  court,  and  on  the  3d  of 
January  1792,  thccommissioners  reported  the  whole  amount 
of  debts-due  by  the  estate ;  of  which  6920  19s^  were  due  to 
citieens  of  Rhode  Island.    In  February  1792,  the  executrix 


JANUARY  TERM  1829.  629 

t  WpkliMoo  p$.  Lebnd  tnd  oUmib.] 
settled  her-accoiiDt  in  the  probate  court,  anda  balance  of 
£lb  7i.  Id,  reinained  in  her  htods,  ^^  the  gaardian  of  the 
Aeira  appearing  and  consenting^'to  the  iiettlement. 

On  the  22d  of  Jolj.  1790,  a  license  to  sell  the  real  .uiate 
of  Jonathan  Jenckes,  to  pay  and  discharge  the  debts  of  the 
estate,  wafi!  granted  by  the  probate  court  of  Cheshire  county; 
and  on  the  12th  day  of  November  1791,  Cynthia  Jenckes^  as 
eiecatrix  of  Jonathan  Jenckes,  sold  and  conveyed  by  deed 
to  Moses  Brown  and  Oziel  Wilkinson,  the  reversion  of  the 
three  acre  Swamp  lot^  the.  premises  in  dispute.  The  other 
real  estate  in  Rhode  Island  was  also*  sold  and  conveyed  by 
her  at  the  same  time. 

On  the  day  the  sale  was  made,  Cynthia  Jenckes  executed 
a  bond  to  the  purchasers,  reciting  that  by  virtue  of  the 
license,  and  in  pursuance  of  its  directions,  a  wle  had  been 
made  of  all  the  estate  which  belonged  to  the  testator  in  the 
towns  of  Providence,  Smithfield,  and  North  Providence,  in 
the  county  of  Providence,  and  state  of  Rhode  Island,  and 
that  she  had  received  pay  for  the  same;  '^and  whereas  some 
doubts  may  arise  whether  a  sale  and  conveyance  so  made, 
by  virtue  of  the  license  of  the  judge  of  probate,  in  the  state 
of  New  Hampshire,,  will  give  a  good  and  suflSicrent  title  to 
lands  and' tenements  lying  in  the  state  of  Rhode  Island,  and 
Providence  plantations ;  now,  for  the  clearing  of  all  doubts 
irespecting  the  premises,  I,  the  said  Cynthia  Jenckes,  iu  my 
said  capacity,  do  covenaqt,  and  engage  for  myself,  my  heirs, 
executors  iind  administrators,  to  and  with  the  said.  Moses 
Brown,  Ozifel  Wilkinson  and  Thomas  Arnold,  their  heirs, 
executors  and  administrators,  that  I  wiU  procure  ^n  act  to 
•be  passed  by  the  legislature  of  the  $tate:of  Rhode  Island, 
ratifying  and  confirming  the  title  by  .me  granted  and  con- 
veyed as  aforesaid,  to  them  and  their  heirs  and  assigns  for- 
ever ;  or  in  failure  thereof,  lt.tit  I  will  repay  the  pilirchase 
money  which  I  have  received  for  the  same,  with  lawful  in- 
terest, and  such  reasonable  costs  and  damages  which  they 
miay  or  sllkll  theriFby  iSD^taiif,  as  shall  sufficiently  rndemnify, 
-fend  save  them  free  from  loiss  in  the  premises,  to  all 'intents 
and  purposes.'' 

At  thd  June  sessions  of  the  legis&ture,  Cynthia  Jenckes, 
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by  ber  attorney  regularly  constituted,  petitioned  the  legisla- 
ture of  the  state  of  Rhode  Island,  repre^nling, "  that  the  per- 
sonal estate  of  the  said  Jonathan  Jenckes,  being  insufficrent 
to  pay  his  debts,  your  petitioner  obtained  authority  from  the 
honourable  John  Hubbard,  judge  of  probata -for  t^e  county 
of  Cheshire,  in  said  state  of  New  Hampshire,  where  the  said 
Jonathan  last  lived,  to  make  «ale  of  so  much  of  the  real 
estate  of  the  said.  Jonathan  Jenckes,  as  should,  be  sufficient 
for  thof  purpose  of  paying  his  debts ;  that  your  petitioner,  in 
orftiance  of  said  authority,  sold  and  bonveyed'a  part  ofsaid 

eeased's  estate,  siti;|ate  in  this  state;  that  for  the  said  estate 
our  petitioner  received  a  part  of  the  consideration  money, 
and  the  residue  thereof  is  to  be  paid  when  the  deed  executed 
by  your  petitioner  shall  be.  ratified  by  this  assembly;  yoiir 
petitioner  would  further  ishow,  that  the  residue  of  the  said 
purol '  Me  money  is  absolutely  necessary  to  pay  the  debts  due 
from  said  estate^  and' which  are  now  running  in  interest.  She 
therefore  humbly  prays,  your  honours  will* be  {leased  to  ra- 
tify and  confirm  the  sale  aforesaid,  being  by  a  deed  niade  by 
your  petitioner  unto  Moses  Brown  and  others,  on  the  12th 
day  of  November;  A.  D.  1791,  for  the  consideration  of  five 
hundred  and  fifty  dollars ;  whereby  your  petitioner  conveyed 
the  right  of  redemption  to  a  certain  niortgaged  estate,  and 
also  other  landtfinsaid  deed  mentioned,  situate  in  Smithfield 
and  North  Providence." 

Whereupon  the  legislature  passed  tne  toiiowmg  act : 

Staie  of  Rhode  Islandy  sc. 

At  June  session  of  the  General  Assembly,  A.^D.  1792. 

Whereas,  Cynthia  Jenckes,  late  of  Winchester,  in  the  state 
of  New  Hampshire,  now  of  the  state  of  Vermont,  executrix 
of  the  last  will  and  testament  of  Jonathan  Jenckes,  late  of 
Winchester  aforesaid,  deceased,  preferred  a  petition  and  re- 
pi'esented  unto  this  assembly,  that  his  personal  esttite  being 
insufficient  for  the  payment  of  his  debts,  she  pbtaiiied  aut^ . 
rity  froijd  the  honourable  John  Hubbard,  esq.,  the  judge  of 
probate  for  the  county  of  Cheshire,  in  the  state  of  New 
Hanipshire  aforesaid,  where  the  said  Jonathan  last  livedo  to 
make  sale  of  so  much'of  the  real  estate  of  the  said  Jona^ 
than  Jenckes^  as  should  be  sufficient  to  pay  bis  debts;  that 
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by  virtue  of  said  anthority  she  made  sale  to  Moses  Brown 
aqd  oth€irs,  of  part  of  the  said  relil  estate,  situate  within  this 
.state;  that  she  hath  received  part  of  the  consideration  mo- 
ney«  and  the  remainder  is  to  be  paid  when  the  sale  aforesaid 
shall  be  ratified  by  this  assembly;  and  that  the  residue  of 
9aid  purchase  money  is  necesjfftry  for  the  payment-  of  said 
debts ;  and  thereupon,, th^  said  Cynthia  prayed  thin  assembly 
to  ratify  and  confirm  the  sale  aforesaid,  which  was  made  by 
a  deed  executed  by  her  on  the  12th  day  of  November  last 
past,  for  the  consideration  of  five  hundred  and  fifty  dollars, 
whereby  she  conveyed  the  right  of  redemption  to  a  certain 
mortgaged  estate,  and  also  other  lands  id  the  said  deed  men-' 
tioned,  situate  in  Smithfield  and  North  Providence, 

On  due  consideration  whereof,  it  is  enacted  by  this  gene- 
ral assembly,  and  by  the  authority  thereof,  that  the  praycjr-of 
the  said  petitioner  be  granted,  and  that  the  said  dedd  be,  and 
the  same  is  hereby  ratified  and  confirmed,  so  far  asTespe^ts 
the  conveyance  of  any  right  or  interest  in  the  estate  men- 
tioned in  said  deed,  which  belonged  to  the  said  Jonathan 
Jenckes  at  the  time  of  his  decease. 

A  judgment  pro  forma,  for  the  plaintiffs,  was  enfered  hi  the 
circuit  court,  and  this  writ  of  error  was  sued  out> 

The  case  was  argued  by  Mr  Whipple,  and  Mr  Wirt,  for 
the  plaintiff  in  error;  and  by  Mr  Webster,  wiA  whom  was 
'Mr  Hubbard,  for  the  defendants. 

Mr  Whipple,  for  the  plaintiffs  in  error,  aftpr  stating  the 
facts  of  the  case,  proceeded  to  say,  that  the  whole  case  be- 
fore the  Court,  turns  upon  the  constitutional  validity  of  the 
act  of  the  legislature  of  Rhode  Island. 

All  the  lands  of  Jonathan  Jenckes,  in  the  state  of  Niew 
Hampshire,  were  sold  for  the  payment  of  debt^.  A  large 
}  amount  of  debt  was  due  in  Rhode  Island;  and  it  is  admitted 
that  the  proceeds  of  the  sale  of  the  swamp  lot  were  applied 
to  the  payment  of  the  debts  of  the  testator.  It  is  alsolidmit- 
ted  that  all  the  personal  estate  had  been  absorbed  by  the 
payment  of  debts  in  New  Hampshire.  The  <mestion  arising 
from  these  facts  of  the  case  is,  whether  a  deed  of  land  in 
Rhode  Island,  made  by  a  New  Hampshire  executor,  qualified 
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in  New  Hampshire,  and  not  ib  Rhode  iBland,  the  sale  being 
fiiirly  made  for  the  payment  of  debt9».and  the  deed  being ^ 
subfieqqentl;  ratified  and  confirmed  by  the  legialature  of 
Rhode  Island,  constitutes  a  valid  conveyance.  It  is  con- 
tended that  it  does :  and  it'4s«at  the  same  time  ^conceded, 
that  such  a  deqd  without  siiph  confirmation  is  absolutely  voidv 
Thia^view  of  the  case  presents  necessarily  the  question  of 
the  power  of  the  legislature  io  jpass  the  iaw. 

|too$her  limit  to. the  power  of  the  legislature  of  Rhode 
IslaDlisinowny  than  that  which  is  marked  out  by  the  coiph- 
stittttion  jof  the  United  States*  Jf^any  clause  in  that  instru- 
nieht  is  expressly  or  virtually  infringed  by  the  confirdsatory  act 
of  1 792,  such  a  violsitionwonid  render  tbe.act  a  nnllity.  The 
'  national  constitution  being  the  ppiy  Ikp^tation,  the  Court  has 
no  right  to  pronounce  a  law  of  Rhode  Island  void,  upon  any 
other  p?qund*  It  has  been  itaid  io:  England,  that  an  •  ael  of 
Qlbliaioli^t,  contrary  to  the  principles  of  naturah  justice, 
Wj[>Qid  be  void.  Such  an  .opinion,  in  reference  to  a  law  of  a 
.state,  has  never  beeti  intioiated  in  this  Court 

Biit^  suppose  the  Ffople  to  make  an  iszpress  grant,  author- 
rising  the  legislfliture  to  appoint  d  man  a  judge  in  hia  own 
case ;  or  to  pass  any  kw  contrary  to  natural  Justice :  so  long 
as  none  of  the  prohibitions  of  the  constitudoh  are  violated, 
what,  right  has  this  Court  to  interfere  ? 

What  was  done  in^the  case  before  the  Court,  was  with  the 
full  knowledge,  concurrenccj-and  assent  of.  the  pecgple  of 
llhode  Island-  Acts  authorising  fqreign  executors  to  sell 
real  estate,  and  acts  confirming  void  deeds,  have  been  passed 
evei;  since  the  settlement  of  the  state*  Having  no  written 
constitution,  usagl^  is  Jthe  law  of  Rho^p  Island.  The  papers 
in  the  case  clearly  show  that  the  legislature  of  that  state  al- 
ways has  exercised  supreme  legiaUUfve,  execi^ii^,  andjtidi- 
cialpcwer{a).    There  is  an  executive  magistrate,  but  he  is 

(a)  Id  Old  epvne  of  the  urgomeat  of  (he  case,  th«  coitpael  of  Uie  plaioiur  In 
erro^  cited  from  the  statutes  of  the  stite  of  Rhodo  lalendt  i  Dumber  of  lawtpiM- 
ed  by  the  legislature  of  the  state  in  which  the  powe^  asserted  to  be  vested  ip 
(hat  body  were  e^eivised. 

August  1T73.  RandUll  es.  Robinaon,  A  petitimi  for  a  new  tiial,  after  n  n/nr 
trial  had  .been*  given  by  the  court.   Gtejted. 
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totally  destitute  of  executive  power.     He  cannot  pardon  the 
slightest  offence 4  he  has  no  veto  on  le  halation ;  and  he  can- 
Ross  98.  Scow.    Petition  for  a  Dew  trial  after  two  verdicts  had  pasred  ai^inw 
the  petitipner,  and  to  remove  the  cause  into  another  county.    Granted. 

August  1774.  Petition  of  Augustus  Mumford  for  leave  to  amend  a  judgment  he 
recoveftd  against  Simon  Hazard,  from  twenty-frur  to  SAVAoty-four  dollars. 
Granted. 

Petition  from  John  Randall,  stating' that  he  had  again  obtained  a  verdict  atftfftst 
Matthew  Robinson  for  thirty- five  pounds,  which  tibe  supreme  court,  on  fflodon 
of  Robinson,  had  set  aside,  and  praying  that  the  judgment  be  set  aside,  and 'Hhe 
verdict  remain  fair  as  at  first  received,  and  that  the  pext  superior  court  nay  be 
empowered  to  enter  up  Judgment  thereon  in  his  favour,  for  his  damages  and  ooats 
by  the  said  last  juiy  found."    Granted. 

Petition  of  George  Elam,  stating  that  a  final  decree  of  the  king  in  council  had 
been  obtained  by  Mm  against  John  Dorkray,  and  praying  that  the  supreme  court 
be  ordered  to  <^ny  the  same  into  effect.    Granted. 

March  1776.  Petition  of  Benoni  Pearce,  administrator,  to  sell  real  fi9M»  to 
pay  clebts.    Granted. 

June  1776.  Petition  of  Mary  Mason  to  appoint  some  person  to  §tjl  the  estate 
of  orphans,  one  of  them  hiiving  gone  to  sea  two  years  ago,  and  nottJnoe  bewd 
of.    Granted. 

December  1776.  Petition  stating  that  judgment  had  been  outained  against  the 
petitioner  for  more  il)A^  the  debt  due.  Granted,  and  the  judgment  declared  niill 
and  void,  and  the  Court  directed  to  ehaneerise  the  bond. 

March  1777.  PeUUon  of  Caleb  Fuller,  sUting  that  be  and  Shore  Fuller  of 
Rehoboth,  Massachusetts,  are  Joint  owners  of  a  feny,  and  that  Fuller  refuser  to 
use  it  by  turns,  the  one  during  one  week,  and  the  other  the  next;  and  praying 
'*  die  assembly  to  grant  that  he  shall  improve  said  feny  with  said  Fuller  in  tmns,  ' 
exchanging  every  other  week,  and  that  his  turn  may  begin  the  first  day  of  next 
week,  as  has  been  customaiy  for  a  number  of  years  heretofore,  &c.    Granted. 

Petition  of  Samuel  Brown,  administrator,  stating  that  the  intestate  covenanted 
to  give  a  deed  to  Nathan  Crary  of  the  state  of  ConnectlcQt,  of  a  house  and  lot, 
but  died  before  executing  it ;  that  the  estate  of  the  intestate  is  insolvent,  and 
prays  to  be  authorized  to  give  the  deed  to  Crarv,  in  pursuance  of  said  covenant. 
Granted. 

February  1778.  Petition  of  Benoni  Pearce  praying  to  be  released  from  his 
executorship,  on  paying  the  balance  in  his  hands  to  the  town  council  of  Provi- 
d^ncQ.    Granted. 

August  1779.  Petition  of  Othniel  Goston,  stating  that  ^ministration  had  been 
granted  upon  his  daughter's  estate,  and  that  the  administrators  had  brought  ac- 
tions against  him ;  and  praying  that  the  administration  might  be  set  aside.  Grant- 
ed, and  that  the  town  council  be  directed  to  revoke  the  same,  and  to  grant  adaii- 
nistration  to  the  petitioner. 

1781.  Petition  of  Sylvester  Gardner,  deputy  ^viartermaster.  Stating  Ihat  he, 
by  order  of  his  superior  officer,  seized  a  quantity  of  stock  and  sold  it  for  the  bene- 
fit of  the  United  States  ;  that  he  is  sued  for  taking  said  stock,  andpraye  (hat  ike 
action  may  be  stopped.    Granted. 

Petition  of  Martha  Hartohorne,  stating  that  her  husband  devised  certain  real 
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not  appoint  a  single  officer  in  the*  state  y  all  the  executive 
powers  are  exerciseid  by.  the  legrslccture. 

So  of  its  Judicial  powers.  We  have  courts  acting  under 
standing  laws;  but  one  of  those  standing  lawB  authorises  the 
legislature  upon  apetition  for  a  new  trial  to  set  aside  judg- 
ments at  its  pleasure.  Originally  the  legislature  was  the 
only  court  in  the  state.  It  exercised  common  law,  chancery, 
probate>and  Admiralty  jurisdiction.  Its-chancery  jurisdiction 
it  has  never  parted  with.  It  is  the  best  court  of  chancery 
vo  the  world.  Its  probate  power^  though  conferred  upon  in- 
ferior t^ourts,  hias  always  been  jexercised  concurrently  with 
them.  Accordingly^  we  find  frequent  instances  of  wills 
proved,  and  administi:ation  granted;  by  the  legislature. 

This  power  of  granting  license  to  sell  real  estate,  of  prov- 
ing wills  and'  of  confirming  void 'deeds,  has  been  so  long  and 
so  1Ve<]uently  exercised,  that  it  has  been  known  by 'almost 
ever^  man  in  tde  state.  The  J9eople,'knowing  this  usage,  have 
ad^  under  it,  and  there  id  hardly  anjacre.of  land  in  Rhode 
Island  which,  in  some  period  or  other,. has  not  been  sold  by 
executors,  administrators  or  guardians  licensed  by  the  general 
assembly ;  or  conveyed  by  void  deeds,  confirmed  by  that  body. 
To  dra^  into  tiuestipn  the  validity  of  such  <^onveyances, 
would  shake. Almost  every  title  iii  the  state. 

«stetiB  to  her  fpr  Bfe,  remainder  Ito  his  wd  in  feer  praying  tbatttilM  mty  mU  pifrt 
of. the  estate  for  tier  fupport.    Granted. 

1782.  Petition  of  Arcliibald  Young  and  others,  prating  tfiat  part  of  the  real 
estate  of  a  fum  compos,  may  be  given  in  fee  (6  such  person  as  will  give  bond  to 
support  her ;  remainder  to*  be  divided  among  the  he^rs  in  fee,  provided  they  give 
bon<l  to  restore  ti  in  case  she  is  restored  to  her  mind.  Granted ,-  and  the  superior 
court  ordi.ed  to  carry  the  prayer  of  the  petition  into  equitable  locution.' 

1788.  Petition  of  2.  Hoplcins,  stating  that  he  was  treasurer  of  Gloucester,  was 
sued  upon  notes  given  by  him  officially,  and  judgment  has  )}een  recovered  against 
him,  and  praying  that  execution  may  be  Issued  against  the  present  treatoer. 
Granted. 

1783.  Petition  of  William  Haven,  praying  that  a  decree  of  the  adinlriJty 
court  may  be  set  aside  and  a  trial  allowed.    Granted. 

1784.  On  petition,  a  deed  of  gift  from  Gideon  Sissor  to  fafs  infant  children  Was 
declared  void  and  fraudulent,  and  (he  estate  Was  restored  to  him. 

1786.  Stephen  and  Panie)  Btanton  were  appointed  guanlians  of  their  father, 
and  allowed  to  selt-hb  «a1  estate  to  pay  debts,  &c. 

1791.  Petition  ef  Mary  Dennison  of  Stoniogtoo,  Connecticut,  ezecutrtar,  for 
the  sale  of  real  estate  in  South  Kingston  to  paiy  debts,  and  to  account  with  the 
Judge  of  probite  in  tonnedticut    Granted. 
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Resort  however  to  the  extraordinary  powerB:of  the  Rhode 
Island  legislature  to  protiect  the  present  conveyance,  is  unne- 
cessary. Every  legislature  in  the  union  possesses  nmilar 
authority,  uLless  expressly  restrained  by  its  local  constitu- 
tion. The  subject  matter  of  the  conveyance  was  land  lying 
within  the  state;  and,  consequently,  exclusively  within  the 
jurisdiction  of  the  state;  How  the  land  shall  pass  fi^om  one 
man  to  another,  whether  by  deed  under  seal,  or  bf  mere  de- 
livery ;  how  it  shall  be  appropriated  to  the  payment  of  debts 
whether  by  attachment  and  sale,  or  by  mesne  or  final  pro- 
cess; or  whether  it  shall  be  totally  exempted  from  attach- 
ment; what  form  shall  be  observed  by  executors  and  admin- 
istrators, selling  for  the  payment  of  debts;  how  they  shall 
be  qualified,  and  from  whom  they  shall  obtain  a  liceilse; 
whethcK  the  deed  shall  precede  the  license,  or  the  license 
precede  the  deed;  are  all  questions  to  be  decided  by  he  le- 
gislature :  and  their  decision  is  conclusive  upon  all  mankind. 
Whether  they  decide  by. a  general  law  or  a  special  act.  is 
matter  exclusively  of  legislative  discretion. 

It  is  however  considered  unnecessary  to  attempt  to  as- 
certain the  eittreme  limits  of  state  power  in  regard  to  its 
domaio*  .  JiU  the  power  over  that  subject,  whatever  may  be 
its  measure^  is  in  the  states..  A  very  small  portion  of  it  was 
exercised  in  the  present  case.  The  principles  of  natural 
justice  were  not  violated,  unless  it  is  unjust  to  appropriate 
the  property  of  a  debtor  to  the  payment  of  his  debts.  No 
nested  rights  were  disturbed,  becailBe  Cynthia  Jenckes,  the 
devisee,  took  the  estate  subject  to  the  debts  of  the  testator. 
The  general  law  of  Rhode  Island  furnished  the  creditors 
with  various  direct  remedies  against  the  estate  itself.  It  was 
liable  in  an  action  against  the  devise  to  have  been  attached 
on  an  original  writ  and  sold  upon  execution.  A  creditor 
might  have  taken  administration,  and  petitioned  the  supreftie 
court  for  a  license  to  sell.  The  right  of  the  devisee,  therefore, 
was  ^object  to  such  remedies  as  had  been  previously  provi- 
ded by  the  general  law,  and  dlkq  to  such  remedies  as  the  le- 
gislature chose  subsequently  to  provide.  The  application 
of  the  general  or  the  special  remedy,  would  alter  but  not 
the  rights  of  the  parties.    Previous  to  the  salcj  the 
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right  of  the  creditor  was  to  obtain  payment  either  from  the 
deyiaee  or  the  estjEite.  The  right  of  the  devisee  was  to  hold 
the.  estate  subject  to  this  elder  right  of- the  creditor.  It  was 
at  her  election  to  discharge  the  debts  voluntarily,  and  remove 
the  incumbrance. from  the  estate;  or  to  allow  the  creditor 
to  proceed  under  the  best^  remedy  he  could  obtain.  The 
deed  of  th^  executrix  and  the  act  of  the  legislature,  consti- 
totied  a  cheap  and«ummary-remedy  fo>  the  enforcemejit  of 
the  rights  of  the  (predkon  If  the  estate  had  not  come  to  the 
liands  of  the  devisee  loaded  with  the  Jien  of  the  creditors, 
it  might  have  been  difficult  to  have  eotisidered  the  act  as 
merely  remedial ;  for  it  would  have  bestowed  'new  rights  upon 
the  creditor  and  heaped  new  Obligations  u^n  the  devisee. 

Three  prppositiqns  then  uMf  asfelyj  be  advanced  ia  rela- 
tion to  this  act.  I.  That  np'  injanii'te  was  done.  '2:  That 
vested  rights  were  not  disturbed.  Aad  3V  That  the  obliga- 
tion of  contracts  was  not  impaired. 

The  power  of  the  legrslature  to  furnish  remedies  in  favour 
of  existing  rights,  wat  exercised  to  a  much  greater  extent  in 
the  cases,  of  Calder  vs.  Biill,  3  JDoIT.  386;  Underwood  t^ir. 
Lilly,  10  Serg*  ^  Aotold,  97;  and  Foster  vs.  The  Essex  ftank, 
16  Mass.  Rq^.  245,  than  in.  the  case  before  the  Court. 

It  may  be  urged,  that  no  noiice  was  given  to  the  devisee; 
ttiat  her  title  was  divested  by  the  void  deed  of  an  unautho- 
rised executrix,  confirmed  by  an  act  to  Vfaich  she  was  not  a 
party,  and  the  etistence  of  which  she  was  ignorant  of  until 
her  estate  was  taken  from  her. 

If  notice  was  necessary,  it  niay  safely^be  presumed,  at  the 
end  of  thirty  six  years.  15  Mass.  Rqf.  26.  But  notice 
waa  not  necessary •  It  was  not  an  adver^ciry  pit>ceeding. 
If  the  creditors  bad  petitioned  for  a  remedy  against  th6 
estate,  common  justice  would  have  required  notice  to  the 
devisee.  But  the  petition  was  by  the  kg^al  rq^ressntaiwe  of 
the  estate ;  the  legal  representative,  in  Rhode  Island  as  well 
as  in  New  Hampshire.  The  ^ower  of  an  administrator  is 
conjSned  fo  the  state  for  which  he  is  appojinted.  He  is  not  the 
represejitative  of  the  intestate  in  any  other  statei.  But  the 
power  of  an  executor  is  coextensive  with  the  estate  of  the 
testator.    He  deiiives  his  power  frwi  the  loitf ,  and  he  has 
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an  ezclovive  right  to  administer  wherever  any  estate  may  be 
foand.  The  moment  the  .testator  died,  the  power  of  his  exe- 
catriz  over  his  estate  in  Rhode  Island  wasT  precisely  the 
same; as  over  his  estate  in  N^w  Hampshire.  It  wta  com- 
plete in  Mh  states,  except  arto  the  bringing  actiodq  and 
the  sale,  of-  real  estate.  She  could  bring  no  action  in  either^ 
nn^il  she  qualified  by  giving  bond.  She  could  not  sell  real 
-estate  meither^  until  she  had  obtained  a  license.  In  all 
other  respects  her  power  was  the  same  In  both  states.  The 
will  gave  her  the  exdwive  right  to  administer  in  both 
states.  She  hsMi  a  right  to  apply  for  a  probate  of  the  will; 
and  for  license  to  sell  in  both  states.  The  will  was  the 
power.  The  executrix  was  the  attorney;  and  every  kti 
which -the  power  authorized  her  to  do,  she  coald  rightfully 
perform  without  notice.  There  is  no  difference,  in  this 
respect,- bejtween  ia  wiH  and  any  other  power.  The  execu- 
trix in  petitioning  the  legislature  6f  Rhode  Island  for  powbr 
to  sell,  was  acting  as  the  representative  ofJooathao  Jenckes^ 
was  taking  a  step  sh6  had  a  right  to.  take  without  consi]|lting 
heirs  or  -devisees,*  aud  without  giving  them  notice.  The 
general  law  of  Rhode  Island  authorized  an  executor  to  pen 
tition  the  aupreme  court,  for  a  U  «nse,  Vithoat  giving 
iiotic0.  Why  should  she  give  notibe  when  she  petitioned 
the  legislature  1 

There  ia  a  wide  cliffe^ence  between  the  right  to  .mO,  and 
the  rijght  to  apply  for  a  Kceme  to  aelL  The  former  is-  de- 
rived from  the  decree  of  a  court  or  legislative  act.  The 
latter  is  from  the  wUl  itsdf*  These  positions  are  folly  sOs- 
tained  in  Toiler  on  WUIb,  41. 65, 66. 70 ;  Lord  Rafpn.  361 ; 
Strang^^  Rep.  672 ;  1  Dme^a  Abridg.  658 ;  B^rnlef^vs. 
Duke,  I  Rand.  108;  Jackson  vs.  Jeffries,  1  MarehaUi  88; 
and  RuUuff's  case,  1  Maes.  340;  Rice  t;s.- Parkman,  16 
Maes.  Sa». 

It  must  beadniitted  then,  that  as  this  actof  the  legislature 
impaired  no  contracts,  and  interfered  with  no  vested  rights, 
that  they  had  the  constitutional  power  to  pass  it.  ^  It  must 
also  b6  admitted  that  th^  executrix  had  a  right  to  apply  for 
a  license  to  sell,  wherever  real  estate  could  ht  found,  until 
the  debts  were  paid;  and  that  there  was  no  more  necessity 
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of  giyiHg  the  heirs  notice  of  fliicb  an  ^plication  in  Rhode 
Island,  than  there  would  havd  been  upon  a  similar  applica- 
tion in  New  Hampshire. 

The  case«  in  SDaUa^j  386,  12  Wheatan'a  Rep.  373,  9 
VifoM.  Rv*  161^360, 4  ComL  IUp.209^  and  16  Mass. Rep. 
260,  also  show,  that  it  is  no  objection  to  the  act  that  it  is  rs- 
troepe^Qtive  and  pHvat$k 

These  Constitute  all  the  objeCtionif  that  are  wtscipated 
against  the  legal  validUy^  of  the  .act  The  principal  if  not 
the  only  objection  that  will  be  mnch  relied  upon,  relates  to 
its  legol  ^ecf  rather  than  to  the  power  of  the  legislative^ to 
pain  it 

The  grounds  that  will  be  mainljr  contended  for,  it  is  sup- 
posed*, will  be  these;  that  admitting  that  the  legislature  had 
sufficient  power, to  have  authorized  the  executrix  to  make  a 
fu:*^re  sale,  yet  instead  of  this,  they,  undertook  to  confirm  a 
previous  sale ;  that  they  passed  an  act  in  June  1792  confirm^ 
ing  a  void  deed  made  in  November  179 1  •  As  the  executrix 
in  November  1791  acted  under,  the  license  .of  the  court  of 
probate  in  N^w  Hampshire,  and  had  obtained  no  authority 
to  sell  (irom  any  court  in  |lhode  Island,  rt  is  very  dear  that 
the  deed,  without  sucli  authority,  was  a  mere  nullity.  The 
bond  entered  into  by  tbe  parties,  providing  that  unless  the 
executrix  obtained  a  ratification  of  the  sale  by  the  legisla- 
tore,  is  satisfactory  evidence  that  the  parties  considercMl  the 
deed  of  no  validity. 

The  act  of  the  legislature  then  confirms  a  vM  deed,  and 
the  old  principle  of  the  common  law,  that  a  deed  of  con* 
finnation  willnot  validate  a  previous  void  deed,  will  be  re- 
lied upon^  In.  Co.  LiU.  295,  6.  it  is  said  **  a  confirmation 
doth  not.  strengthen  a  void  estate,  for  a  confirmation  may 
make  a  voidable  or  defeasible  estate  good,  bnt.it  cannot 
work  upon  an  estate  that  is  void  in  taw.^'  This  is  the  uni- 
form language  >  of  the  ancient  books,  and  the  reaton  of  the 
principle  is  found  in  €N26aft's  Tenuree^  75.  78.  <<  A  con- 
firmation passes  fid  new  estate  to  the  grantee :  it  in  tbe  assent 
of  the  codfirmer,.that'the  grantee  may  hold  tie  estate  pre- 
viously granted.^ 

This  being  the  rule  between  parties  to  conveyaneea,  it  is 
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supposed  that  ^  confirmation  by  the  legislature,  is  tp  be  con- 
strued by  the  same  rule.  Cynthia  Jenckes,  the  executrix,  in 
Novemter  1791,  made  a  deed  of  all  the  right,  title  and  in- 
terest orionrthan  Jenckes  the  testator  in  the  demandied  pre- 
nbises.  Hjmng  obtained  no  previous  license,, the  deed  was. 
yoU.  The  argument  is  that  a  deed  of  confirmation  by  Cyn- 
thia Jenckes  the  devisee,  would  have  been  of  no  force,  and 
that  therefore  a  confirmation  by  the  legislature  was  equally 
void« 

Two  answers  may  be  given  to  this  yery  plausible  reason- 
ing*. 1.  We  deny  that  a  confirmation  by  the  devisee  of 
the  void  deed  of  the  etecutrix^  would  have  been  invalid ;  anct 
if  it  would,  we  deny,  2.  That  it  necessaply  foltows  that  a 
confirmatron  by  the  legblature,  is  of  the  same  chacacier. 

Would  a  confirmation  by  the  devisee  have  been  binding  9 
It  is- admitted  that  in  general  b,  confirmation  of  a  void  deed' 
is  inoperative.  An  examination  of  the  reason  of  the  rule, 
however,  will  show  itf  inapplicability  to  this  case*  It  ap- 
plies to  a  deed  void  for  want  of  etiaU  in  the  first  graihor.  As 
for  instance,  A.  is  the  owner'in  fee  of  a  lot  of  land.  B.  hav- 
ing no  title,  makes  a  dei^d  to  C^  which  is  a  mete  nullity.. 
Afterwards  A.  confirms  to  C.  the  deed'of  B.  What  does  this 
amount  to)  Wby^in  the  language  of  ^the  books,  **  ta  the 
ass6nt  of- the  confirmer,  that  C.  may  hold  the  estate  conveyed 
l^B.^  WhatuVB^  that  estate "!  The  title  of  B.  If  Cynthia, 
the  mofherj  had  conveyed  to  Brown  and  Wilkinson  Aer  title 
to  the  land  of  Jonathan  Jenckes,  a  .confirmation  of  4uc&  a 
deed,  upon  strict  principles,  would  have  been  inoperative. 
But  she  acted  as  executrix;  she  conveyed 'not  her  mim,  but 
the  title  of  Jotutfhan  Jenckes.  A  confirmation  by  the  de- 
visee, would  have  been  an  assent  thftt  the  grantee  should 
hold  ''the  estate"  conveyed 'by  the  deed.  Whose  estate  9 
Why  the  estate  of  the  grantor.  Who  was  the  grantor  9 
Jonathan  Jenckes,  by  his  agent  Cjmtbia  Jenckes.  A  con- 
firmation of  a  deed,  is  a  confirmation  of  the  title  professed 
to  be  conveyed  by  that  deed.  Had  Cynthia  Jenckes  con- 
veyed her  title,  a  confirmation  would  have  established  her, 
title.    As  she  conveyed  the  title  of  Jonathan  Jentkes,  it 
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established  his  title  in  the  grantee.    The. deed  of  the  exe- 
cutrix was  void  for  want  o(  authority^  not  for  want  of  estate; 
and  a  subsequent  confiroiation  of  a  void  authority  is  equiva- 
lent to  a  previous  grant. 

It  is  therefore  denied  that  a  confirmation  by  the  devisee, 
of  such  a  deed,  would  have  been  inoperative.  But  suppose 
it  wduld ;  does  the  consequence  drawn  from  that  position 
necessarily  follow,  that  a  Confirmation  by  the  legislature 
must  share  the  same  fatef  Is  an  act  of  the  legislature  to 
be  construed  by  technical  rules  .of  conveyances,  or  by  its 
main  scope  and  design  9  What  was  the  sole  object  of  ap- 
plying to  the  legislature  Y  The  answer  must  be,  to  authorize 
the  executrjz  t5  convey  the  title  of  Jonathan.  Jenckea  \o  the 
grantee.  The  kiriguage  of  the  petition  and  the  act  are  very 
pointed  to  this  efiect. 

The  whole  doctrine  of  confirmation,  however,  is.  applicable 
only  to  deeds  which  contain  no.  other  than  technical  wCfda 
.  of.  confirmation.    Whenever  .an^  intention  is  manifested  to 
ifiiarge  the  est&te  of  the  grantee,  such  intention  shall  pre- 
vail.    Cow  Utt.  296,  a. 

Without  any  further  refining  upon  obsolete  rules  however^ 
it  is  enough  for  oar  purpose^  that  even  in  England,  none  of 
these  rules  ever  applied  to  a. confirmation  by  act  of  parlia- 
ment. 

.  One  other  view  may  be  taken  of  the  case,- which  .will  re- 
lieve it  of  all  objections  arising  from  its  retrospective  and 
confirmatory  character. 

This  view  is  to  consider  the  deed,  the  5oniI,  and  the  adt 
of  the  kgialaturej  as  one  com;e2/ance,  having  a  prfisentope- 
ration.  The  parties  knew  that  the  deed  was  void;,  they 
knew  that  no  title  passed  to  the  grantee.  .  How  then  could 
they  intend  that  it  should  operate  until  q/2er  the  act  fpas, 
obtained?  It ; would  be  idle  to  contend  that  the  parties 
meant  a  deed  to  operate,  which  they  themerelves  declare  to 
be  inoperative  arid  void.  The  deed  was  executed  ieind  de- 
livered in  November  1791,  but  th^  deed  was  oply  B,part  of 
the  C(m»eydnce.  The  act  of  the  legislature  was  contemplated 
as  am>dier  essential  part;  and  when  the  act  was  obtained. 
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it  was  in  Us  UgaH  ^ect  k  license  to  sell  the  estate,  and  the 
deed  was  given  whsequent  to,  and  under  the  license.  The 
authorities  fulljr  sustain  this  position. 

"  In  the  execution  of  a  power,  in  order  that  the  defici- 
encj  of  an  ipstniment  may  be  supplied  by  the*  sufficiency  of 
another,  it  must  appear  that  the  parties  intended  the/ should 
operate  conjointly.",  3  EasVsRq^.  410.  438 ;  JEarl  of  Lei- 
cester's case,  1  VmtfiSi  278;  .Herring  V8.  Brown,  CartheWf 
22;  SMa$$.  Rep:  138 ;  1  John.  Vh.  2^p.  240. 

If,  however,  there  had  been  originally  an  incurable  defect 
in  this  conveyance,  an  acquiescence  of  thirty  six  years  estops 
the  parties  froni"  now  making  their  claim. 

^'  Yet  even  heirs  and  creditora  are  concluded  after  a  long 
accjui^eiice;  and  a  legal  pre'sumptioii  of  the  regular  exer- 
cise of  authority  is  accepted  instead  of  proof.-'  15  Mass. 
A^.  26. 

Mr  WebBter,  for  the  defendant  in  erroF. 

The  history  of  the  case  is,  that  there'  lived  a  man  of  the 
name  of  Jenckes,  who  had  acquired  real  estate  in  Rhode 
bland;  he  made  his  will  in  1774)  in  which  he  devised  his 
estate  to  his  (^ug^ter  Lydia  for  life^  and  the  reversion  to 
(lis  son  Jonathan  Jenckes.  Lydia  survived  Jonathan  Jei^kos, 
who,  eight  yeahi  aRer  the  death  of  his  father,  piade  his 
will,  and  gave  the  reversion  of  the  estate  to  his  daughter 
€!ynthia-  Jenckes*'  At  this  time  Jonathan  Jenckes  4rved  at 
Winchester  in  New  Hampshire,  where  he  diecl  in  1787.  He 
appointed  bis  wife,  whose  name  was  Cynthia,  the  executrix 
of  ills  will,  with  another  person  who  never  acted. 

The  will  provided  for  the  payment  of  debts;,  and  if  there 
was  a  deficiency  in -the  personal  estate,  that  specific  por- 
tions of  the  reah  estate  should  be  sold  for  the  purpose. 
Unhappily  the  executrix  entrusted  a  person  who  wa3  em- 
ployed by  .her,  and  who  took'  upon  himself  to  do  every 
things  He  acted  as  agent,  commissioner,  and  purchaser. 
He  also  got  an  agreement  for  her  dower,  and  sent  her  to 
Vermont,  where  she  died.  It  also  happened  that 'a  large 
estate,  at  that  lime,  turned  out  to  leave  but  £15  7a.  6(1. 
Vol.  II.— 4  P 
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The  minors  came  of  age;  by  good  conduct  they  raised 
themselves  from  penury,  and  have  brought  their  case  before 
this  Court. 

There  is  no  dispute  down  to  the  will. of  the  elder  Jona- 
than Jenckes,  oixif  his  son.  The  plaintiffs  below  c)aim  under 
thqi  will.  The  will  was  proved  and  admitted,  and  the  ques- 
tion is,  whether  the  plaintiffs  in  error  are  entitled  to  hold 
the.property.  First,  it  was  pleaded,  that  the  plaintiffs  be- 
low were  barred  by  the  statute  of  limitatiohsV  but  this  has 
been  overruled.  They  had  a  title  by  devise  and  inheritance, 
and  the  question  is,  whe.ther  any  one-has  derived  a  title  from 
their  ancestor  which  can  take  it  away.. 

The  question  turns  only  on  the  validity  of  the  title  of  the 
plaintiffs  in  error;  who  say  they  are  pur^^asers  under  Moses 
Brown  and  Oziel  Wilkinson.  That  the  la^  '  in  controversy 
went  out  of  the  family;  Jonathan  Jenckes,  the  ancestor, 
having,  died  leaving  debts^  and  the  executrix  having  made 
sale  of  the  Idnds  for  their  payment. 

The  will  of  Jonathan  Jenckes  was  proved  in  New  Hamp- 
shire in  1787 :  the  debts  there  were  all  paid. 

The  defendants  in  the  circuit  court  produce  a  deed  from 
Cynthia  Jenckes  to  Moses  Brown  and  Oziel  Wilkinson,  of 
November  12,  1791,  and  a  confirmation  by  the  assembly  of 
Rhode  Island.  What  is  the  character,  and  what  are  the. 
powers  of  the  legislature  of  Rhode  Island,  will  be  examined 
in  the  course  of  the  argument.  The  deed  purports  to  pro- 
'  eeed  by  the  authority  of  a  license,  granted  by  the  judge  of 
probate  of  New  Hampshire.  It  is  not  material  now  to  show 
t|iat  all  the  proceedings  in  New  Hampshire  were  void ;  they 
'were  all  contrary  to  the  law  of  the  state.  If  the  land  laid 
there,  the  deed  would  b^  declared  void. 

One  view  is  to  be  taken  of  this  question,  which  is  not  ta 
be  lost  sight  pf.  The  laws  of  the  New  England  states 
make  lands  subject  to  debts.  Wh)at  is  the  nature  of  this 
liability  ?  Where  is  the  title  of  the  land,  until  it  shall  be 
.  knoWn  that  it  will  be  wanted  for  the  payment  of  debts  ?  It 
is  in  the  heir  or  the  devisee,  and  the  personal  representative 
has  nothing  but  a  power  to  sell  it  for  the  payment  of  debts. 
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Be  has  a  power  to  sell  only  on  the  arrival  of  certain  events ; 
and  he  who  is  to  exercise  that  power,  must  show  that  those 
events  have  arisen. 

Thi»  power  does  not  exist  until  the  event  happens  to 
make  it  necessary  to  sell  the  land.. 

Every  principle  of  law  requires  that  when  this  power  is 
exercised,  it  shall  be  proved  that  the  case  exists  to  require 
its  employment. 

The  cases  decided  ip  the  coilrts  of  Massachusetts  upon 
the  statute  of  that  state,  which  is  like  the  statute  of  New 
Hampshire,  flhow,  tht^t  the;  party  claiming  under  a  deed  for 
lands  sold  foir  the  payment  of  debts,  must  show  that  the 
event  on  which  the  power  to  sell  depended  had  occurred. 

By  the  lawp  of  New  Hampshire  the  heirs  are  always  to 
have  notice  when  the  estate  is  to  be  sold.  They  also  require 
an  inventory  of  the  estate  and  an  order  to  sell  ;*  in  this  case 
there  was  nothing  of  that  kind;  there  was  only  a  license  to 
sell  without  any  other  proceedings.  No  account  was  filed 
in  New  Hampshire  which  took  any  notice  of  the  debts 
or  property  in  Rhode  Island.  Caises  cited,  11  Mas-^.  511 
.12  Ma89.  503.  6  Maaa.  149.  3  Afaas.  259.  1  Maaa. 
40,  46. 

It  will  be  seen,  from  the  record,  that  the  will  was  proved 
in  March,  and  the  license  to  sell  was  granted  in  July,  with- 
out an  inventory  and  account  being  made  out.  The  cases 
cited  show,  that  the  judge  of  probate  has  no  jurisdiction 
unless  it  appear  that  there  was  occasion  to  sell.  It  is  con- 
tended that  if  the  proqeedings  in  New  Hampshire  could 
give  BO  authority  there,  they  could  give  none  in  the  state  of 
Rhode  Island. 

There  were  no  proceedings  in  Rhode  Island  except  the 
fiat  of  the  legislature.  It  is  not  pretended  that  thefe  were 
any  proceedings  in  Rhode  Island  required  by  the  laws  of 
New  Hampshire. 

Then  the  first  proposition  is,  that  the  deed  from  Cynthia 
Jenckes  to  Brown  and  Wilkinson  was  a  nullity.  It  created 
no  right  in  law  or  equity.  It  was.  as  the  act  of  a' stranger, 
to  grant  land- which  did  not  belong  to  him. 
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.   Thi9  foflovs,  becausei  I  ft,  the  deed  would  have  been  void 
in  New  Hampshire. 

2d.  Because  proceedings  to  divest  rights  to  land/  must  be 
according  to  the  law  of  the  land. 

It  is  contended  that  the  powers  of  the  legislature  of  Rhode 
Island  are  uhlimited  and  unrestrained,  that  they  transcend 
all  the  powers  of  the  oth^r  branches  of  the  government.  It 
is  not  sufficient  to  sliow  that  the  power  to  divest  this  pro- 
perty would  be  limited  in  England,  for-  the  powers  of  the 
legislature  of  Rhode  Island  are  beyond  those  of  the  English 
parliament.  It  would  be  well  to  consider  how  Rhode  Island 
caii  be  a  member  of  this  unioiD,  with  such  a  form  of  govern- 
ment as  is  asserted  to  exist  there;  By  the  constitution  of 
the  United  States,  every  state  must  be  a  republic,  every  state 
must  have  a  judiciary,  legislature  and  executive,  or  it  iahas 
no  constitution. 

It  is  said  that  Rhode  Island  has  no  constitution;  that  she 
has  grown  up  without  a  constitution.  }f  her  government  has 
no  formj  it  cannot  be  a  republic,  aiid-  has  no  right  to  come 
into  thb  unf^  But  it  will  be  found  that  Rhode  Island  has 
a  constitution.  The  charter  of  Charles  U.  contains  all  the 
provisions  for  the  organization  of  a  government  with  legis- 
lative, judicial  and  executive  branches.  It  declares  that 
courts  of  justice  shall  be  established,  and  thus  to  them  is 
given  the  exercise  of  judicial  functions.  The  legislature  is 
established  by  the  9ame  charter,  and  its  functions  cannot  be 
judicial.  The  powers  of  a  court  and.of  a  legislature  cannot 
be.  blended;  nor  are  they  properly  utxdet  the  charter  refer- 
red to. 

tf  the  legislature  of  Rhode  Island  has  juclicial  powers,  why^ 
does  not  a  writ  of  error  lie  frem  this  Court  to  its  judgmental 
Writs  of  error  go  froiSi  this  Court  to  the  highest  judicature 
of  the  states;  but  it  is  not  denied  that  Rhode  Island  has 
i^ourts  of  judicature  separate  from  the  legislature^  taking 
cognizance  of  all  cases  for  judicial  decitf?on.  The  legisla- 
ture therefore  in  assuming  the  powers  of  a  court,  which  was 
done  .when  they  authorized  the  sale  of  the  land  for  the  pay- 
ment x>f  the  debts,  did  whatv  even  under  the  Rhode  Island 
•  constitution,  they  could  not  do. 
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A  long  ]ist  of  iBStances  of  legislative  interfereoce  has  bf^en 
exhibited  by  the  counsel  for  the  appellees.  .Some  of  these 
cafses  prove  too  much.  Authority  is  given  io  one  of  them  to 
sell  lands  in  New  Hampshire. 

It  is  necessary  for  the  plaintiffs  in  error  td  shqw  that  the 
power  has  been  exercised  against  the  bill,  in  invitum.  Par- 
liiAneilt,  in  England,  never  proceeds  upon  any  private  bill, 
without  notice  to  all  the  parties;  and  there  is  no  case  in  which 
parliament  exercises  its  authority  to  dispose  of  land,  without 
the  consent,  in  writings  of  every  one  who  is  interested. 

The  consent  of  the  heirs  of  Jonathaq  Jeiickes  is  not  recit- 
l)d  in  the  act  of  the  legislature  of  Rhode  Island.  To  establish 
a  usage  for  legislation  of  this  ki^d,  it  should  be  shown,  that 
there  have  been  a  series  ok*  proceedings  against  the  will  c 
parties  interested,  and  without  notice. 

There  is  but  one  of  the  cases  referred  to,  in  which  the  legis- 
lature of  Rhode  Island  has  undertaken  to  act  in  reference  to 
private  rights,  which  shows  that  they  have  given  authority  to 
sell  lands  out  of  the  state.  The  power  must  be  exercied  lef^ 
laHvdjfj  or  judiciaUy.  Is  the  resolution  of  1792  an  act,  or 
a  decree  9  Is  it  a.  decree  of  a  probate  court  ?  If  it  is,  then 
h  should  be  shown  that  the  parties  were  before  the  court,  or 
that  notice  was'  given  to  them. 

It  is  imifiaterial  which  it  is.  The  case  will  always  be, 
that  the  devisees  of  Jonathan  Jenckes  had  this  land  .uniil 
the  deed;  and  that  deed  is,  by  the  counsel  of  the  plaintiffs, 
admitted  to  be  void.  It  remained,  therefore,  with  the  heirs, 
until  the  resolution  or  act  of  the  legislature. 

Even  taking  the  land  to  be  public  domain,  the  deed  would 
not  pass  it.  It  is  not  operative.  *  It  contains  no  terms  of 
grant,  or  language  of  transfer. 

The  resolution  only  establishes  the  deed  in  its  form.  There 
are  no  words  giving,  grantiiig,  vesting,  or  divesting  of  the 
estate;  all  that  is  done  is  to  ratify  and  confirm  the  deed.  If 
the  confirmation  contained  words  of  grant,  it  would  ^mire 
as  a  grant ;  but  this  is  not  the  fact. 

If  the  preceding  act,  that  of  making  the  deed  for  the  land 
to  Brown  &  Wilkinson,  was  void,  there  are  no  words  in  the 
law  to  give  it  validity. 
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From  Bracton  dowD,  it  has  beem  law,  tbat  a.i;onfi[iiialion 
cannot  help  a  yoid  deed.  2  ThamoB^s  Coke^  616.  Gilbert  on 
Tenure,  75.  78. 

If  there  is  no  precedent  estate,  the  confirmation  is  yoifl* 
4  Danv.  Ahrid.  410.  There  is  no  .case  where  confirming 
words  go  further  than  to  apply  to  the  thing  itself. 

The  deed  was  a  nullity ;  to  confirm^  it  in  its  then  state, 
was  to  keep  it  such.  At  that  moment  it  was  void;  to  con* 
firm  it  was  to  render  it  void  permanently. 

It  is  as  if  A.  a  creditor  of  B.  should  go  to  the  legislatnre 
and  ask  that  B.'s  property  be  transferred  to  him,  without  a 
trial.  It  is  a  condemnation  without  a  hearing,  a  confisca- 
tion of  property  in  time  of  peace.  There  is  no  case  in  whic|i 
such  legislative  proceedings  have  stood  the  test  of  this  Court- 
It  is  a  case  where  land  was  vested  in  those  who  claim  it, 
and  has  been  taken  from  them.  There  was  no  application 
to  the  legislature  of  Rhode  Island  by  the  creditors ;  no  evi- 
dence that  the  interference  of  the  legislature  Was  claimed 
by  them*  What  then  are  the  facts  of  the  case  f  The  lands 
descended  to  the  heirs  of  Jonathan  Jenckes.  The  heira 
wer6  in  New  Hampshire.  No  creditors  applied  for  the  aid 
of.  the  legisla^re.  Ther^  was  no  noticef  to  the  heirs.  The 
deed  of  the  ei^ecutrix  was'  entirely  void ;  and  there  is  no  pre- 
tence for  saying,  that  the  interests  of  the  heirs  were  in  any 
manner  regarded  in  the  course  of  the  proceedings.  Under 
these  fiictft  the  law  was  passed ;  and  whatever  words  were 
used,  it  could  not  have  any  effect,  for  want  of  power  in  the 
body  which  enacted  it. 

This  is  a  private  act)  and  upon  every  principle  and  rule 
of  legislative  proceedings,  all  the  parties  to  be  affected  by 
it,  should  have  had  notice,  and  should  have  consented  to  it. 
This  is  the  course  of  legislation  in  the  British  parliament. 
3  Black.  Com.  345 

'It  is  of  no  importance  to  the  question  before  the  Court, 
whether  there  are  restrictions^  or  limitations,  to  the  power  of 
the  legislature  of  Rhode  Island,  imposed  by  the  constitution. 
If  at  this  period' there  is  not  a  general  restraint  on  legisla- 
tures, in  fiivour  of  private  rights,  there  is  an  end  to  private 
properly. 
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Though  there  may  be  do  prohibition  in  the  constitution, 
the  legislature  is  restrained  from  committing  flagrant  acts, 
from  acts  subvetting  the  great  principles  of  republican 
liberty,  and  of  the  social  compact  5  such  as  giving  the  pro* 
perty  of  A.  to  B.  Cited  2  Johm.  248 ;  3  JDdll.  386 ;  M 
fVheatani  303 ;  7  VoAtM.  93;  6  JohM.  511. 

In  thfa  case  it  may  be  considered  that  the  legislature 'me 
the  act;  but  they  did  not  guaranty  its  validity.  They  gave 
it  because  it  was  asked  for,  but  subject  to  all  eiceptions. 
They  put  it  in  the  power  of  the  persons  who  were  interested 
in  its  operation,  to  make  it  valid  by  obtaining  the  assent  of 
th6  devisees,  and  of  doing  all  other  acts  which  were  neces- 
sary to  give  it  validity. 

It  is  said,  that  were  the  state  of  Rhode  Island  under  the  * 
restrictions  of  a  written  constitution,  like  other  states,  the 
power  to  pass  such  a  law  might  not  exist ;  but  there  the 
legislature  acts  by  the  sovereign  authority  of  the  people, 
who  may  build  up  and  destroy.  This  is  denied.  Rhode 
Island  must  be  a  republican  state,  ai>d  the  government  must 
be  divided  into  departments,  and  must  be  a  government 
of  laws.  These  departments  may  exist,  although  the  same 
body  (exercises  the  functions  of  both.  This  is  done  in  New 
York.  But  where  a  legislature  acts  judicially,  it  proceeds 
according  to  the  forms,  and  upon  the  principles  which  regu- 
late courts.  In  this  case,  the  legislature  acted  legislatively* 
The  language  is.  Resolved :  judicial  tribunals  deCKQ$^  ad- 
judge. 

As  to  the  precedents  which  have  been  referred  to,  from 
the  proceedings  of- the  legislature  of  Rhode  Jsland,  it  may 
bet  well  observed,  that  the  same  irregularities  will  be  foitnd 
in  the  early  proceedings  of  the  governments  of  1eJ1  the  states, 
before  the  principles  of  government  were  understood  or  ap- 
plied. The. answer  to  them  is,  that  the  rights  of  property 
were  not  then  well  understood. 

Or  if  we  consider  the  words  operating  not  on  the  instrn- 
menty  but  on  the  title;  if  they  had  been,  ^'confirm  and  ra- 
tify the  title  set  forth  iii  the  deed;"  still  it  passes  no  title. 
There  was  nothing  in  the  grantees  to  confirm.  ConfirmatioOy 
to  enable  it  to  operate,  requires  privity: 
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Where  was  tl|e.  G^  id  the  property  from  November  1791 
until  1792  i  It  was  with  the  beirs^  and  from  them  it  cbald 
not  be  taken  but  by  ai^ourae  of  judicial  proceeding.  The 
legislature,  by  no  form  of  words,  could  have  divested  the 
land  out  of  the  Jieirs,  and  vested  tt  inlhe  purchasers. 

The  general  ground  assumed  by  thd  defendants  m  error 
18,*^  that  the  act  of  the  legislature  is  inoperative,  because  it 
does  not  divest  their  rights  ;;for  the  legislature  of  JBLhode 
Island  had  no  right  (o  pass  such  a  law.  The  law  itself  is 
intended  as  a  remedji  and  was  no  more.  Its  purport  is  to 
establish 'a  sale  made  for  the  payment  of  deb^,  and  its 
terms  import  no  more. 

It  is  said,  that  no  interest  in  the  land  existed  in  the  de- 
visees of  Jonathan  Jenckes,  bdcaiise  they  took  the  estate 
loddadvrithtbe  debts  of  the  devitor.  This  inference  is  in- 
correct; that- their  estate  might  be  .made  subject  to  these 
disbts,  did  hoi  prevent  its  vesting  in  the  claimants,  and  those 
under  whom  they  make  title.  It  i4  agreed  that  this  estate 
mif'ht  be^  divested ;  but  only  by  judicial  proceedings.  The 
argument  is,  that  the  property  Could*  not  betaken  away, 
without  proceedings  of  a  judlciaT  eharltcter. 

It  is  said,  'the  staiute  gave  a  remedy  because  the  creditors 
had  a  right  to  be  paid  qut  of  the  estate,  and  thai  tbia  was 
an  interference  for  their  benefit.  If  it  had  been  a  proceed- 
ing to  bring  rights  into  adjudication,, it  would  be  so;  but  in 
this  case  the  rights  of  the  devisees  were  adverse  to  those  of 
the  executors,  and  to  the  claims  of  the  creditors. 

Mr  Wirt,  in  reply. 

It  is  a  matter  of  surprise  how  the  strongest  minds  will  err 
when  they  look  through  the  misjt  of  prejujlice.  Nothing 
more  has  been  done  in  this,  case  than  is  done  by  the  courts 
of  probate  in  Vermont  and  Massacbqsetts.  .  What  is  the 
monster  that  the  gentleman  has  created?  It  Is  that  the 
legislature  has  atfthorized  an  executrix  to  sell  lands  for  the 
payment  of  debts.  "This  is  the  very  head  and  front  of  their 
offending/'  It  was  a  mere  actof  common  justice,  due  and 
performed  iff  the  course  of  justice  in  all  the  states  of  the 
union.    The  facts  of  the  case  may  be  briefly  stated  from  the 
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bill  of  exceptions.  Jonathan  Jenckes  died,  in  1.787,  seised 
of  the  lands,  subject  to  a  life  estate  to  Lydia  his  sister.  That 
estate  was  devised  to  his  daughter,  subject  to  the  life  estate. 
Cynthia  Jenckes,  his  wife,  was  executrix,  and  qualified.  At 
the  time  of  his  death  there  were  debts  which  absorbed  all 
bis  personal  estate,  and  ultimate^  all  his  real  estate  but  a 
small  portion.  The  judge  of  probate,  after  examination, 
gave  a  license  to  sell  the  real  estate.  ^  It  was  sold  by  the 
executrix  to  those  under  whom  the  plaiAtiff  in  error  claims, 
the  sale  to  be  confirmed  by  an  act  of  the  legislature  of  Rhode 
Island  where  the  lands  laid«  The  legislature  passed  a  eon-, 
firming  act,  and  the  purchase  money  was  pliid,  find  the  debti 
of  Jonathan  Jenckes  were  dischi^rged. 

The  purchase  was  made  on  the  faith  of  the  law  of  Rhode 
Island;  the  money  paid  upon  the  faith  of  that  law;  and  all 
this  }ras  done,  thirty-four  years  before  the  ejectment  was 
brought  in  the  circuit  court  of  Rhode  Island.  In  the  mean 
time  other  .bona  fide  purchasers  have  become .  possessed  of 
the  land :  and  who  come  fo-ward  now  to  claim  it)— no^other 
bona  fide  purchasers,  but  the  hein;  of  Jonathan  Jenckes. 

The  attempt  here  is,  to  make  the  lands  fulfil  two  purposes, 
1 .  The  payment  of  the  debts  of  .their  father  by  the  sale; 
and  3.  Then  to  recal  that  sale,  thatj^e  landsjooay,  support  l|ie 
heirs  of  the  debtor.  The  claim  is  against  all  the  potiey,  and 
the.courie  of  proceeding  in  New  England. 
.  The  case  comes  here  under  a  pro  forma  judgment  of  the 
circuit  court.  The  inquiry  is,  whether  the  court  erred  in 
giving  the  instructions  asked  for  ;  in  saying  that  the  convey- 
ance and  proceedings, by  which  the  title  wasintendcd  to  be 
vested  in  the  purchasers,  did*  nbt  divest  the  legal  estate  of 
the  heirs  of  Jonathan  Jenckes. 

In  MassachusAts  abd  Rhode  Island  all  the  estate  real  and 

Srsonal  of  the  deceased  is  subject  to  the  payment  of  debts. 
1  the  statutes  of  the  northern  states,  .although  they  vary  in 
detail,  contain  this  principle.  Bigelow*$  Digest,  350.  4 
Maas.  354.  18  Maas.  157.  4  Maaa.  654.  3  Mas$.  258. 
1  Mois.  340. 

By  a  reference  to  these  authorities,  it^viil  appear  that  in 
order  to  justify  a  license  to  sell  in  either  of  those  states, 
Vol.  II.— 4  G 
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nothing  mpre  is-  necessary  but  to  satisfy  the  judge  that  the 
personal  eitate  is  not  sufficient  to  discharge  the  debts  of  the 
deceased*  No  form  of  proceeding  is  required.  It  is  done 
by  presenting  the  account  of  the  debts  and  personal  estate, 
and  the  judge  then  gives  the  license. 

Objections  have  been-  made  by  the  counsel  for  the  de- 
fendants in  error,  tolhe  proceedings  in  New  Hampshire.  It 
is  said  they  were  a  nullity ;  that  they  were  irregularly  grant- 
ed. .  This  is  denied,  apd  no  authorities  haf e  been  shown  in 
support  of  the  objections.  .'  It  has  been  urged  that  notice 
sbould^live  been  ^iven/totfae  heirs.  Thene  has  been'  no 
ease  cited  in  Massachusetts  which  looks  to  the  necessity  of 
notice  to  the  heirs  of  the  application  for  a  license  to  the 
judge  of  probate.- 

The  regularity  of  the  proceedings  is  to  be  presumed,  after 
Ba  long  a  lapse  of  time.  If  notice  is  required;  if  evidence 
different  from  that  which' is  shown  to  have  bcfen  eihibitckl 
before  the  judge  of  probate  was  liecessary ;  it  is,  and  ought 
lobe  considered  that' it  was- furnished. 

In  legal-contemplation,  both  the  real  and  personal  estate 
of  a  deceased  person,  go  into  the  hands  of  the  executor  for 
the  payment  of  debt^.    4  Jlfo^t.  364.    18  Mas$.  1 57.    Exe-  . 
cutors  have  no  right  to  take  possession^  of  the' lands,  but  it 
ir  often  done  with  the  approbation  of  courts. 

To  Bhowho)w  (completely  .lands  are  injthehandsof  eiecu- 
tors,  where  a  judgmeni  is  obtained  against  executors  for 
the  debt  pf  the  testator,  the  plaintiffniiay  issue  his  execution 
against  the  lands,  in  the  hands^  of  the  heir.    ^MqsB.  258« 

It  is  true  the  title-desi^ends  to  the  heir,  but  it  descends 
.subject  to  the  debts.  The  heir  takes  the  lands,  liable  to  their 
being  taken  'firom  him  when  the  ddbts  require  it;  mtboat 
proceedings  against  him,  and  Without  notice  to  hiin.  Bigtr 
low*4  Dig.  355.'  Nor  is  it  only  in  the  hands  of  the  heir  they 
are  thus  liable,  they  continue  io  when  they  huYe  passed  lo 
his  alienee. 

Such  it  the  law  of  vested  estates,  with  which  itls  saidtbe 
legislature  has  interfered.  The  estate  upon  Which  the  law' 
operated,  was  held  by  the  heirs,  subject  to  the  exerciae  of 
the  very  power  by  which  it  woa  taken  from  the  heir. 
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The  law  of  New  Itampshire  is  the  sam^  as  that  of  Massa- 
chusetts. In  New  Hampshire,  the  proper  tribunail  to  autho-. 
risb  the  sale  of  the  laod  was  applied  to;  and 'thus  the  acts 
done  by  the. executrix  were  those  which  the  testator,  who  di- 
rected a  sale  of  his  real  estate  for  the  payment  of  his  debtr, 
authorized  her  to  do. 

But  if  these  proceedings  were  irregular,  it  would  not  af- 
fect the  case.  It  is  not  nneant  to  contend  that  the  licensecio 
sell,  given  by  the  judge  in  New  Hampshire,  authorized  the 
sale  in  Connecticut.  What  was  the  power  of  the  executrix 
under  the  will?  As  an  executrix,  she  had  the  power  to  do 
all  and  every  thing  an  executrix  could  do  by  law.  In  some, 
of  the  ptatcQi,  execolors  who  have  beep  qualified  in  one  s(ate, 
can  act  in  all.  Thi^  is  the  law  of  Pennsylvania,  and  of  North 
Carolina,  and  of  Mississippi.  Under  the  will  of  her  husband, 
Cynthia  Jenckes  could  do  any  thing  in  Rhode  Ishmd,  which 
she  could  do  in  New  Hampshire.  She  entered  Rhode  Island 
as  the  regular  agent  to  pay  the  debts  due  by  the  testator. 
The  probate  of  the  will  only  was  necessary.  In  this  charac- 
ter she  made  a  sale  of  a  portion  of  the  estate,  havings  no 
authority  to  do  so ;  this  is  admitted.  In  order  to  induce  the 
purchase,  she  gave  her  bond,  by  which  it  wias  stipulated  that 
she  would  obta,in  an  act  of  the  legislature  to  make  the  sale 
valid,  and  this  was  done.  Thus  the  principles  of  the  laws 
of  Rhode  Island  were  applied,  and  the  estate  became  the 
means'of  discharging  the  debts  of  the  testator. 

By  a  comparison  of  the  acts  of  the  couirts  of  other  states, 
we  shall  see  how  far  tlie  act  of  Rhode  Islatfd  exceeded  the 
powers  exercised  by  them«  It  is  said  that  this  is  a  case 
of  a  trial  without  notice ;  a  confiscation !  In  no-case  where 
proceedings  against  executors  are  resorted  to,  for  the  pur-, 
pose  of  making  lands  a  fond  to  pay  debts,  is  notice  given  to 
heirs, — not  in  the  courts  of  other  states, — but  in  the  couit  of 
•probate .in  Rhode  r«land»  or  New  Hampshire.  The  reproaches 
which  have  .been,  cast  upon  the  acts  of  Cynthia  Jenckes,  ap- 
ply,- therefore,  with. equal  right  to  all  proceedings  of  this 
description;  nor  is  there  any  reason  why  notice  should  be 
given  to  the  heirs;  they  take. the  estate  as  has  been  stated, 
subject  to  the  debts  of  thk«ancestor. 
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It  has  been  said  that  in  the  proceedings  there  was  fr^udi 
that  the  legislatare  were  deceived^  This  is  denied:  bnt  if 
it  were  ^o,  would  this  Court  set  iuiide*the  law;  the  remedy 
in  such  a  case  would  be  by  an  application  to  the  aoYereign 
who  had  been  deceived.:  . 

The  legislature  pissed  the  law  for  the  purpose  of  giving 
validity  to  an  act;  which'  alt  knew  without  it  would  not  pass 
the  estate. 

The  petitipn  of  Cynthia  Jenckes  was  not  that  they  diould 
ratify  the  deed,  but  the  sale.;  that  is,  thjit  the  sale  should  U 
effectual  to  convey  the  estate  of  the  testator. 

Who  is  the  sovereign  that  can  give  validity  to  measures 
which  are  intendisd  to  pass  the  titleto  lands  within  the  state  f 
Is  it  trot  the  legislature  of  the  jstate,  «nd  are  not  its  acts  ef- . 
jbctual  todo  this,  unless  they  come  in  contact  with  the  great 
principles* of  the  social  compact 9  What  power. has  this 
Court* to  say  this  deed  shikll  not  pass  tae  estate  ?  With  which 
of  the  principles  of  th0  constitution  of  the  United  States  it 
it  in  conflict 9  Where  is* the  provision  which  ijt opposes?.  It 
is  not  an.  ex  post  facto  law*  The  prohibition  in  the  consti- 
tution in  reference  to  ei  post  facto  laws  applies  to  criminal 
enacCments.  '  Is  it  a  law  which  impairs  the  obligation  of  a 
cbntracil  It  afl^rms  a  contract.  It  is  said  to  beineempati- 
ble  with  a  republican  govemmeni. 

It  denied  that  legislative,  executive,  and  judicial  powers 
must' be  in  different  |ian4s  to  constitute  a  republican  feqn 
of  government  That  thisshoiild  be  so  is  agreat  and  im- 
portant principle,  but  it  is  noi  a  test  of  republican  govern- 
ment.^ There  Is  nothing  which  prohibits  the.  ezerciise  of  all 
the  powers  of  government  by  a  legislature.  If  the  guarantee 
of  a  rep^blician  form'  of  government  by  the  United  States 
was  violated  by  the  government  of  JLhode  Islaad,  why  had 
not  the  Uhifed  States  interfered? 

Thexharter  of  the  government  of  Rhode  Island  is  a  ske 
leton";  ii  does  not  form  the  governinent.  It.  is  the*  usages'  of 
Rhode  Island  that  coa^)08e  the  constitution.  The  people 
say  their  legislature  shall  have  certain  powers,  and  be  unli- 
mited ^  this  ui  therefore  the  form  of  government  with  which 
they  are  satislie^.-  PotTlicians  may  protest,  and  orators  may 
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declaim;  bol  this  does  not  nffect  tbe  case.    Tbif  Court  wilt 
not  take^awaj  from  diem  what  they  have  laid  they  will  have. 

The  reftrences,  which  have  tfeea  made  to  the  proceedings 
of  the  legislatbre,  show  that  it  exercises  all  krnds  of  power, 
it  is  said  this  is  a  new  case;  suppose  it  is  so,  ia  it  necessary 
to  show  the*  authority  for  the  first  law  9  The  authority  is  that 
of  the  people.  The  Jegislauire  always  haa  acted  as  the 
emergency  presented^  Whom  do  they  injure .1  They  do  not. 
infringe  their  own  coastitutien ;  and  when  they  do  so,  it  is 
for  the  people  of  the  state  to  interfere.  They,  do  lEiothhig 
which  is  contrary  to  the  constitution  of  the/United  Bttites. 

If  the  legislature  of  Rhode  IslMid  possessed,  the*  power  to 
order  a  sda,  why  not  have  powisr  to  confirm  the  sale?  There 
is  no  exercise  of  a  greater  power  here.  A  court  of  probate 
might  not  do  it,  but  that  court  is  limited  in  its  powers.  A 
subsequent  ratification  is  equivalent  to  a  prior,  authority. 

It  is  said  that  the  state  has  done  what  parliament  could 
not  have  done.  Blackstone  has  been  referred  to,  to  show 
that  private  acts  do  not  pass  without  notice*  Parliament 
cuts  the  knot  and  destroys  contracts,  aind  therefore  notice  is 
necessary. 

There  is  po  violation  of  contract  in  this  act ;  the  law  only 
supposiBs  an  omitted  case,  and  gives  a  remedy  where  the 
principles  of  law  require  it. 

It  is  contended  that  the  confirmation  has  no  effecti  because 
it  operates  on  a  void  deed.  A  reference  to  authorities  will 
show  the  error  of  this  assumption.  1  JBoII,  M.  483.  Ld. 
Raym.  292,  397. 

Cannot  parliaq^ent  confirm  a  void  deedl .  They  can  do  so, 
and  the  right  bats  never  been  questioned. 

Mr  Justice  Stobt  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  tbe  district 
of  Rhode  Island,  in  a  case  where  the  plaintiif  in  error  wa» 
defendant  in  the  court  below.  The  Original  action  Ivas  an 
ejectment,  in  the  nature  of  a  real  action,  according  to  \he 
local  practice,  to  recover  a  parcel  of  land  in  North  Provi^ 
dence  in  that  state.  There  were  several  pleas  pleaded  of 
the  staitute  of  limitations,  upon  which  it  is  unnecessary  to 
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say  any  thing,  as  the  queslions  .thereon  have  been  waived 
at  the  bar./  The  caiuse  was  tried  upon  the  general  issue; 
and,  by  consent  of  the  parjties,  a  verdict  w«s  taken  for  the 
plaintiffsi  and  a  bill  of  exceptions  allowed  upon  a  pro  forma 
Opinion  given  by  the  court  in  i&vour  of  the  plaintiffs,  to 
enable  the  parties  to  bring  the  case. before  this  Court  for  a 
final  determination.  The  only  questions  which  have  been 
discussed  at  the  bar  lu^ise  under  this  bill  of  eiceptions. 

The  facts  are  somewhat  complic4ited  in  their  details,  but 
those,  which  are  material  to  the  points  before  us  may  be 
summed  up  in  a  few  words. 

.  The  plaintiffs  below  are  the  heirs  at  law  of  Cynthia  Jenckes,. 
to  whom  her  father,  Jonathai^  Jenckes,  by  his  will  in  1787, 
devised  the  demanded  preinises  in  fee,  subject  to  a  Kfe  estate 
then  in  being,  but  which  expired  in  1704.  By  his  will,  Jo- 
nathan Jenckes  appointed  his  wife  Cynthia,  and' one  Arthur 
Penner,  executrix  and  executor  of  his  will.  Fenner  bever 
.  accepted  the  appointment.  At  the  time  of  his  death  Jona- 
than Jenckes  lived  in  New  Hampshire,  and  after  his  death 
hb  widow  duly  proved  the'  wjil  in  the* propter  court  of  pro- 
bate in  that  state,  and  took  upon  herself  the  administratioq 
of  the  estate  as  executrix.  The  estate  was  represented  in- 
solvent, and  commissioners  were  appointed  in  the  usual 
manner  to  ascertain  the  amount  of  the  debts.  *  The  execu- 
trix, in  July  1790,  obtained  a  license  from  the  judge  of  pro- 
bate ill  New  Hampshire;  tb;sell  so  much  of  the  real  estate 
of  the  testator,  as,  together  with  his  personal  esiate,^^^'^ 
be  suflicient  to  pay  his  debts  and  incidental  charges.'  The 
will  was  never  proved,  or  a'dounistration  takeA  out  in  any 
probate  court  of  Khode  Island.  But.  the  executrix,  in  No- 
vember 1791,  sold  the  detnanded  premises  to  one  Moses 
Brown  and  Oziel  Wilkinson,  under  whom  the  defeuidant  here 
claims,  by  a  deed,  in  which  she  recites  her  authority  to  sell 
as  aforesaid,' and  purports  to  act  as  executrix  in  the  sale. 
The  purchasers,  however,  not  being  satisfied  with  her 
authority  to  make  the  sale,  she  entered  into  a  covenant 
With  them  oii  the  same  -day,  by  which  she  bound  herself  to 
procure  ah  act  of  the,  legislature  of  Rhode  Island,  ratifying 
and  confirming  the  title  so  granted;  and>  on  failure  thereof. 
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to  repay  Ihe  purchase  nioney,  &^.&c.  She  accordingly 
maide  an  Appiication  to  the  legislature  of  Rhode  Island  for 
this  purpose,  stating  the  facts  in  her  petition,  i^d  there- 
upon an  act  viras  passed  by  the  legislature,  at.  June,  session 
1792,  granting  the  prayer  of  her  petition  and  ratifying  the 
title.  'i!be  terms  of 'this  act  we  diall  have  occasion  here- 
after to  consider.  In  February,  1792,  she  settled  her  ad- 
ministration account  la.  the  probate  court,  in  New  Hamp- 
shire, and  thereupon'  the  balance  of  £15  7«.  7d.  only  re- 
mained in  her  hands  foir  distribution. 

Such  are  the  material  facts;  and  the  questions  discussed 
at  the  bar,  ultimately  resolve  themselves  inco  the  considera- 
tion of  the  validity  and  effeot  of  the  iact  of  1792.  If  that 
act  was  constitutional,  and  its  teribs,  when  properly  con- 
strued, amount  to  a  legal  confirmation  .of<  the  sale  and  the 
proceedings  thereon,  then  the  plaintiff'  is  entitled  to  judg- 
ment, and  the  judgment  below  was  erroneous^  If  other- 
wise, then  the  judgnient  ought  to  be  affirmed. 

It  is  wholly  unnecessary  to  go  into  an  examination  of  the 
regularity. of  the  proceedings  of  the  probate  court  in  New 
Hampshire,  and  of  the  order  or  license,  there  granted  to  the 
executrix  .to  sell  the  real  estate  of  the  testator.  That  cause 
could  .have  no  legal  operation  in  Rhode  Island.  The  legis-i 
lative  and  judicial  authority  of  New  Haftipshire  were  bound- 
ed by  the  territory  of  that  state,  and  could  not  be  rightfully 
exercised  to  pass  estates  lying  in  ahotfaer  state.  The  sale, 
thereforei  made  by  the  executrix  to  Moses  Brown  and  Oziel 
WilkinsoA,  in  virtyie  of  the  said  license,  was,  utterly  void ; 
and  the  deed  given  thereupon  wasj  proprio  vigore,  inopera- 
tive to  pass  any  title  of  the  testator  to  aqy  lands  described 
therein^    It  was  a  mere  nullity. 

Upon  the  death  of  the  testat^ri  his  lands  in  Rhode  Island, 
if  not  devised,  were  cast  by  deiicent  upon  his  heirs,  accord- 
ing to  the. laws  of  that  state.  If  devised,  they  would  pas9 
to  his  devisees  according  to  the  legal  intendment  of  the 
words  of  the  devise.  But,  by  the  kws  of  Rhode  Isladd,  the 
probiBite  of  a  will  in  the  proper  probate  court  is  understood 
to  be  an  indispensable  preliminary  to  establish  the  right  oJF 
the  devisee,  and  then  his  title  relates  back  to  the  death  of 
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the  testator.  No  probate  of  this  will  has*  ever  been  made 
in  any  court  of  probate  in  Rhode  Island ;  but  that  objection 
is  not  now  insisted  on ;  and  if  it  were,  and  the  act  of  1792 
is  to  have  any  operation,  it  miist  be  considered  as  dispensing 
with  or  superseding  that  ceremony.    ' 

The  objections  taken  by  the  defendants  to  this  act,  are,  in 
the  first  place,  that  it  is  void  as  an  act  'of  legislation,  be- 
cau3e.it  transcends  the  authority  which  the  legislature  of 
Rhode  Island  can  rightfully  exercise  under  its  present  form 
of  government.  And,  in  the  next  place,  that  it  is  void  as  an 
act  of  confirmation,  because  its  terms  are  not  such  as  to 
give  validity  to  the  sale  and  deed,  so  as  to  pass  the  title  of 
the  testator,  even  if  it  were  otherwise  constitutional. 

The  first  objection  deserves  grave  consideration  from  its 
general  importance*  To  all  that  has  been  said  at  the  bar 
upon  the  danger,  inconvenience  and  mischiefs  of  retrospec- 
tive legislation  in  general,  and  of  acts  of  the  character  of 
the  present  in  particular,  this  Court  -has  listened  with  atten- 
tion, and  felt  the  full  force  of  the  reasoning.  It  is  an  exer- 
cise of  power^  which  is  of  so  summary  a  nature,  so  fraught 
with  inconvenience,  so  liable  to  disturb  the  security  of 
titles^  and  to  spring  by  surprise  upon  the  innocent  and  un- 
'wary,  to  their  injury  and  sometimes  to  their  ruin;  that  a 
legislature  invested  with  the  power,  can  scarcely  be  too , 
cautious  or  too  abstemious  in  the  exertion  of  it. 

We  must  decide  this  objection,,  however,  not  upon  l>rin- 
ciples  of  public  policy,  but  of  power;  afid  precisely  as  the 
state  court  of  Rhode  Island  itself  ought  to  decide  it. 

Rhode  Island  is  the  only  state  in  the  union  which  has  not 
4a, written  constitution  of  government,  containing  its  funda- 
mental laws  and  institutions!  Until  the  revolution  in  1776, 
it  was  governed  by  the  charter  granted  by  Clikries  II.  in 
the  fifteenth  year  of  his  reign.  That  charter  has  ever  since 
continued  in  its  general  provisipns.  to  regulate  the  exercise 
and  distribution  of  the  powers  of  government.  It  has  never 
be^n  formally  abrogated  by  the  people;  and,  except  so  fikr 
as  it  has  beeii  modified  to  meet  the  exigences  ot  the  revo- 
lution,  may  be  considered  a^  now  a  fundamental  law.  By 
this  charter  the  power  to  make  laws  is 'grain ted  to  the  gene* 


JANUAE¥  TEtLM  1<9S9.  tt7 

[WQUnwB  M.  IMuki  and  otiMi*.] 
'  ral  assembly  In  ihe  most  ample  manner,  ^*  so  as  suob  laws, 
•&c.  be  not  contrary  and  reptignitnt  unt^,  but  as  near  as  may  . 
be  agreeable  to  the  law9,;&.c.  of  England,  codsicleting  the 
nature  and  constitution  of  thei  place.and  people  there."  What 
is  tlie  true  extent  of  the  power  thus  grantkl,  must  be  open 
to  explanation,  ap  well  by  usi^e,  as  by  construction  of  tho 
tern^s/in  which  it  is  given.  In  a  ;goVernment  professing  U> 
regard  the  great  rights  of  personal  liberty^and  of  property, 
and  which  is  required  to  legislate  in  sqbordination  to  the 
general  laivs  of  England,  it -would  not  lightlj^  be  presumed 
that  the  great  principles  of  Magna  Charta  were  to  bedisrd'- 
garded,  or  that  the  estatei  of  its  subjects  were  liable  jto  be 
taken  aWay  without  trial,'  without'' notice,  and  without  offence. 
Even  if  such  authorify  Could  be  deemed  to  have  been  confided 
by.  the  charter  to  the  general  asisembly  of  Rhode  Island^.asan 
exercise  of  transcendental  sovereignty  before  the  revolution,  it 
can  scarcely  be  imagined  that  that  great  event  could  have  left , 
the  people  of  that  state  subjected  to  its  nnconirolled  andar- 
bitrary  exercise.  Tliat,  government  caa, scarcely  be  deemed 
to  be  free,  where  the  rights  of 'property  are  left  solely  de- 
pendent upon  the  will  of  a  legislative  bodyi  without  any  re* 
49traint.  TheTundaqsental  maxfans  of  a  free  government  seem 
to  require^  that  the.ri|[bts  of  personal  Jiberty  and  private  pro- 
perty should  be  held  sacred;  ..At  lea^t  nb  court  of  justice  ju 
this  country  would  be  warraatedln  fssuoung,  that  the  power 
to  violate,  and  disrejgard  them;  a  power  so  repugnant  to  the 
common  principle's  of  justice  and  civil  liberty^  .lurked  under 
anygeneralgrant  at  legislative  authority,  or  ought  to  be 
implied  from  anygeneral  expressions  of  the  wilt  of  (he  peo* 
pie.  The  people  ought  not  to  be  presumed  to  part  wiUi. 
rights  so  vital  to  their  security  and  well  being,  without  very 
.strong  and  direct  expressions  of  such  an  intention*  -  In  .TeT'!* 
ret  V9.  Taylor,  9  Cranck,  43,  iC  wtt  held  by  this  Court;  that 
a  grant  or  title  lalands  :ohce  made  by  the  legislature  to.  any 
person  or  corporation  is  irrevocable,  knd  cannot  be  ire-as- 
sumed by  any'  subsequent  legislative  act ;  and  that  a  different 
doctriiie  is  utterly  inconsistent  with  the- great  and  fundamen- 
tial  principle  of  a  republican  government,  and  with  the  right  of 
thecltizens  to  the  free  enjoyment  of  their  property  lawfuUy 
Vol.  11.-^4  H 
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acquired.  We  know  of  no  case^  in  which  a  legislative  act  to 
transfer  the  property  of  A.  to  B.  without  his  consent,  has  ever 
been  held  a  constitutional  exercise  of  legislative  power  in 
any  state  in  the  union.  Oh  the  contrary,  it  has  be^n  con- 
stantly resisted  as  inconsistent  with  just  principles,  by  every 
judicial  tribunal  in  which  it  has  been  attempted  to  be  en- 
forced. We  are  not  prepared  therefore' to  admit  that^  the 
people  of  Rhode  Island  have  ever  delegated  to  their  legis- 
lature the  power  to  divest  the  vested  rights  of  property, -and 
transfer  ihem  without  the  assent  of  the  parties.  The  coun- 
sel for  the  plaintiffs  have>  themselves  admitted  that  they 
catmot  contend  for  any  such  doctrine. 

The  qqestion  then  arises  whether  the  act  of  1792  involves 
any  such  exercise  of  power.  It  is  admitted  that  the  title  of 
an  heir  by  descent  in  the  real  estate  of  his  ancestor,  and  of 
adievisee  in- an  estate  unconditionally  devised  lo  him,  is,  upon 
xUb  death  of  the  party  under  whom  he  claimed,  immediately 
devolved  upon  him,  and  he  acquires  a  vested  estate.  But 
this,  though' true  in  a  general 'sense,  still  leaves. his  titlei  en- 
cumbered with  all  the  liens  which  have  been  created  l>y  the 
party  in  his  life  time,  or  by  the  law  at  bis  decease.  It  is 
not  an  unqualified,  though  it  be  a  vested  interest;  audit* 
confers  no  title,  except  to  what  remains  after  6 very  such 
lieb  is  discharged.  In  the  present  case,  the  devisee  under 
the  will  of  Jonathanr  Jenckes  without  doubttook  a  vested  estate 
in  fee  in  the  lands  in  Rhode  Island.  But  it' was  an  estate, 
still  subject  to  all  the  qualifications  and  liens  which  the  laws 
of  that  state  annexed  to  those  lands.  It  is  not  sufficient  to 
entitle  the'  heirs  of  the  detisee  now  to  recover,  to  establisli 
the  fatt  that  the  estate  so  vested  has  been  divested ;  but  that 
it  has  been  divested  in  a  manner  inconsistent' with  the  prin- 
ciples of  law. 

By  the  laws  of  Rhode  Island,  as  indeed  by  the  laws  of  the 
other  New  England  states,  (for  the  sam.e  general  system 
pervades  th^m  on  this  subject)  the  real  estate  of  testaton 
and  intestates' stands  chargeable  with  the  payment  of  their 
debts,  upon  a  deficiency  of  assets  of  personal  estate.  The 
deficiency  being  onpe  ascertained  in  .'the  probate  court,  a 
license  is  granted  by  the  proper  judicial  tribunal,  upon  the 
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petition  of  the  executor  Qr  administrator,  to  sell  so  mach  of 
the  real  estate  as  may  be  necessary  to  pay  jthe  debts  and  in- 
cidental charges.  The  manner  in  which  ihe  sale  is  made  is 
prescribed  by  the  general  laws.  In  Massachusetts  and 
Rhode  Island,  the  license  to  sell  is  granted,  as  matter  of 
course,  aoUhout  notice  to  the  heirs  or  devisees ;  upon  the  mere 
production  of  proof  from  the  probate  court  of  the  deficiency 
of  personal. assets.  And  the  purchaser  at  the  sale,  upoi|  re- 
ceiving a  deed  from  the  executor  or  administratpr,  has  a  com- 
.  plete  title,  and  isjn  immediately  under  the  deceased,  and  may 
entefrand  recover  the  possession  of  the  estate,  notwithstand- 
ing any  intermediate  descents,  sales,  disseisins,  or  other 
•transfers  oftitle  or  seisin.  If  therefore  the  whole  real  estalcr 
be  necessary  for  the  payment  of  debts,  and  the  whole  is  sold, 
the  title  of  the  heirs  or  devisees  is,  by  the  general  operations 
of  law,  divested  and  superseded;  and  so,  pro  .tan to,  in  case 
of  a  partial  sale. 

From  this  summary  statement  of  the  laws  of  Rhode  Island, 
it  is  apparent,  that  the  devised  under  whom  the  present 
plaintiffs  claim,  took  the  land  in  controversy,  subject  to  the 
lien  for  the  debts  j6f  the  testator.  Uer  estate  was  a  defeasible 
estate,  liable  to  be  divested  upon  a  sale  by  the  executrix, 
in  the  ordinary  course  of  law,  for  the  paymen.  of  sucK  debts ; 
and  b\V  that  she  could  rightfully  claim,  would  be  the.residde 
of  the  real  estate  after  such  debts  were  fully  satisfied.  In 
point  of  fkct^as  it  appears  from  the  evidence  in  the  case> 
more  debts  were  due  in  Rhode  Island  than  the  whole  value 
for  which  all  the  estate  there  was  sold;  and  there  is  Clothing 
to  impeach  the  fairness  of  th^  sale.  The  probate  proceed- 
ings further  show,  that  the  estate  was  represented  to  be  in- 
solvent; and  in  fact,  it  approfiched.  very  near  to  ah  actual 
insolvency.  So  that  upon  this  posture  of  the  case,  if  the 
^eeutrix  had  proceeded  to  obtain  a  license  to  sell,  add  had 
sold-  the  estate  according  to  the  getieral  laws  of  Rhode  Is- 
land, the  devisee  and  her  heirs  would  have  1>een  divested  of 
their  whole  interest  in  the  estate^  in  a  manner  entirely  com- 
plete and.  unexceptionable;  TbJy  have  been  divested  of 
their  formal- title  in  another  manner,  in  favour  of  creditors 
eiititjed  to*  the  estate ;  or  rather,  th^ir  formal  title  has  been 
made  subservient  to  the  paramount  title  oC  the  creditors. 
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Soifte  suggestioas  have  been  thrown  out  at  the  bar,  inlimat- 
ing  a  doubt  whether  the  stiitutes  of  Rhode  Ifllaiid>  giving  to 
its  courts  authority  to  sell  lands,  for  payment  of  debts,  ex- 
tended to  cases  where  the  deceased  was  not,  at  the  time  of 
his  death,  an  inhabitent  of  the  state.  It  is  believ^  that  the 
practical  constructioiLpf  these  statutes  has  been  otherwise. 
But  it  is  unnecessary  to.cpnsider  whether  that  practical  con- 
struction be  correct  or  not,  inasmuch  as  the  laws  of  Rhode 
Island,  in  all  cases,  make  the  reaj  estate  of  persons  deceased- 
chargeable  with  their  debts,  whether  inhabitants  or  not.  If 
the  authority  to  enforce  such' a  charge  by  a  sale  be  not  con- 
fided to  any  subordinate  court,  it  must,  if  at  all,  be  exercised 
by  the  legislature  itself.  If  tt  be  so  confided,  it  still  remaitis 
to  be  sbowir,  that  the  legislature  is  precluded  from  a  con- 
current exercise  of  jpower. 

What  then  are  the  objections  to  the  act  of  1792?  .First, 
it  is  said  that  it  divests  vested  rights  of  property.  '  But.it  has 
been  already  shown  that  it  divests  ua  such  rights,  except 
in  favour  of  existing  liens,  of  paramount  obligation ;  and  that 
the  estate  was  iiested  in  the  devisee^  expressly  subject  to 
such  rights.  -Then  again,  it  is  said  to  be  an  act  of  judicial 
authority,  ^which  the  legislature  was  not  competent  to  exer- 
cise at  all;  pr  if  it  could  exercise  it,  it  could  be  only  after 
due  notice  to  all  the  parties  in  interest,  and  a  hearing  and 
decree.  We  do  not  think  that  the  act  is  to  be  considered 
SLcr  a  judicial  act;  but  as  aii  exercise  of  legislation.  It  pur- 
ports to  be  a  legislative  Tesolulion,  and  not  a  decree:  .  As  to 
notice,  if  it  were  necessary,  (-and  it  certainly  would  be  wise 
and  convenient  to  give  notice,  where  extraorditfaryjeffbrts 
of  legislation  are  resorted  to,  which  touch  private  rights,) 
it  might.well  be  presumed,  after  the  lapse  of  more  than  thirty 
yearsj  and  the  acquiescence  of  the  parties  for  the  same  period, 
that  such  notice  was  actually  given.  But  b}  the  general 
laws  of  Rhode  Island  upon,  this  subject,  no  notice  is  requir- 
ed to  be,  or  is  in  practice,  given  to  heirs  or  devisees,  in  cases 
of  sales  of  this  nature ;  and  it  would  be  strange,  if  the  legis- 
lature might  not  do  without  notice  the  same  act  which  it 
would  delegate  authority  to  another  to  do  without  notice. 
If  the  legislature  had  authorised  a  future  sale  by  the  execn- 
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trix  for  the  piaymeDt  of  debts,  it  19  not  eiisy  to  perceive  any 
«ottnd  objection  to  it.  There  is  nothing  in  the  nature  of  the 
act  which  requires  that  it  should  be  perfornred  by  a  judicial 
tribunal,  or  that  it  should  be  performed  by  a  delegate,  in- 
stead of  the  legislature  itself.  It  is  remedial  in  its  nature,  to 
give  effect  to  existing  rights. 

But  it  is  said  that  this  is  a  retrospective  act,  which  gives 
validity  to  a  void.trainQaction.  Admitting  that  it  does  so, 
still  it  daenjiot  follow  that  it  may  not  be  within  'the  scope 
of  the' legislative  authority,  iq.  a  government  like  that  of 
Rhode  Island,  if  it  does  not  divest  the^  settled  rights  of  pro- 
perty. A  sale  had  already  been  made  by  the  a  ecutrix  under  a 
void  authority,  but  in  entire  good  faith,  (for  it  is  not  attemptr 
ed  to  be  impeached  for  fraud  ^)  and  the  proceeds,  cdtistituting 
»  fund  fpr  die  payment  of  creditors,  were  ready  to  be  distri- 
buted as  soon  as  the  sale  was  made  effectual  to  pass  the  title. 
It  is  but  coinmon  justice  to  presume  that  the  legislature  wai^ 
satisfied  that  the  s.ale  was  bona  fide,  and. for  the  full  value 
of  the  estate.  No  creditors  have  ever  attempted,  tp  disturb 
it.  The  sale  theb  waa  ratified  by  the  legislature;  not  to  de- 
stroy existing  rights,  but  to  effectuate  them,  and  in  a  manner 
beneficial  to  the  parties.  We  cannot  say  that  this  is  an  ex- 
cess of  legislative  power ;  unless  we  are  prepared  to  say,  that 
in  a  stat^  qot  having  a  Writteh  cphstiiution,  acts  of  legisla- 
tion, having  a  retrospective  operation,  are  void- as  to  all  per- 
sons not  assenting  thereto,  even  though  they  may  be  for 
beneficial  purposes,  and  to  enforce  existing  rights,  We 
think  that  this  cannot  be  assumed  as  a  general  principle,  by 
courts  of  justice;.  The  present  case  is  not  so  strong  in  its 
circumstances  as  that  of  Calder,  v#.  Bull,  3  DoU.  /2qi.  366, 
or  Rice  t;«.  Parkman,  16  Mass.  R^.  226;  ip  both  of  which 
the  resolves  of  the  legislature  were  held  to  be  cojQstitutiofiaL 
'Hitherto,  the  reasoning  of  the  Court  has  proceeded  upon 
the  ground  that  the  act  of  1792  was  in  its  terms  sufficient  to 
give  complete,  validity  to  the  sale  and  deed  of  the  executrix, 
so  as  to  pass  the  testator's  title.  It  jemains  to  Consider, 
whether  such  is  its  predicament  in  point -of  (aw. 

For  the  purpose  of  giving  a  construction/  to  the  words  of 
the  act,  we  have  been  referred  to  the  do0lrif|0.of  confirma- 
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lion  at  the  eomuioD  Ijaw,  in  deeds^betWeen  private  person^ 
It  18  said  thattbe  act  uses  the  appropriate  w6rds  of  a  deed 
of  coDfirmation,  ^  ratify  and  confirm;"  and  that  a  confirma- 
tion at.  the  common  law  will  not  make  talid  a*  void  estate  or 
act,  but  only  one  which  is  ?oidabft.  It  is  in  our  judgment 
wholly  unnecessary  to  enter  iipoliiV-aay  exaihination  of  this 
doctrine  of  the  common  law,  somtflrf  which  is  of  great  nicety 
and  strictness;,  because. the  present  is  not  an  acfbetween 
private  persons  having  interests  and  rights  to  be  operated 
upon  by  the  terms  of  their  deed.  This- is  a  legislative  act, 
and  is  to  be  interpreted  accorjding  to  the  intention  of  tHe 
legislature,  apparent  upon  its  face.  Every  technical  rule, 
as  to  the  construction  or  force  of  particular  terms,  roust 
yield  to  the  clear  ezpresdion  of  the  paramount  will  of  the 
legislature.  It  cannot  be  doubted  that  an  act  of  parliament 
may  by  terms  of  confirmation  make  valid  a  void  thing,  if 
such  is  its  intent.  The  cases  cited  in  Plowdm^  399,  in 
Camj/n*9  Dig.  Confirmation,  D ;  and  in  1  RoU.  Mridg,  583, 
are  directly  in  point.  The  only  question  then  is,  what  is 
the  intent  of  the  legislature  in  the  act  of  1792  ?  Is  jtmerely 
to  confirm  a  void  act,  so  as  to  leave  it\6id,  that  is  to  con- 
firm' it  in  its  infirmity  9  orief  it  to  give  general  validity  and 
efiicacy  to  the  thing  'done?  V^e  think  there  is  no  reason- 
able doubt  of  its  real  object  and  intent.  It  was  to  tonfirm 
the  idle  made  by  the  executrix,  so  as  to  pass  the  title  of  her 
testator  to  the  purchasers.  The  prayerr  of  the  petition,  as 
reciteid  tn  the  a&t,  was,  that  the  legislature  would  ^^rat^y 
and  cof|/lrm  the  tale  aforesaid,  which  was  made*  by  a  deed 
executed  by  the  exeoutrix,  &c.''  .  The  object  was  a  ratifi- 
cation of  the  rote,  and  not  a  mere  ratification  of  the  formal 
execution  of  thadeed.  The  language  of  the  act  \%  ^*  pn  due 
consideration  whereof  i^  is  enacted,  ^c.  that  the  prayer  <f 
the  said  petitumer  be  granted^  and  that  the  deed  be,  and  the 
same  is  hereby  rktified  and  confirmed, so  fiir  as  respects.the 
conveyanteqf  &my  tight  or  ifUefest  in  the  estate  mentioned 
in  said  deeVl,  which,  belonged  to  the  said  Jonathan  Jendies 
at  the  time  of  his  decease.'*  It  purports  therefore  to  grant 
theprayet,  which  asks  a  confirmation  of  the  sale,  and  con-, 
firms  the  deed,  as  a  comeyanu  of  the  right  and  intere^  of 
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the  testator.  It  is  not  an  act  of  confirmation  by  the  owner 
of  the  estate ;  but  an  act  of  confirmation  of  the  sale  and  con- 
veyance, by  the  legislature  in  its  sovereign  capacity. 

We  are  therefore  all  of  opinion  that  the  judgment  of  the 
ctrcuit'court  ought  to  be  reversed,  and  that  the  cause  be 
remanded  with  directions  to  the  court  to  awaid  H  venire 
facias  de  novo. 
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Clavdiub  F.  Le  Grand,  Apfellajbit  v#.  Nicholas  Dabhaxl,  Ap- 

PSIJ.SX. 

The  act  of  tfie  legislatuie  of  Bfaryland,  paifed  in  1796,  eh.  47,  ioc.  IS,  4odarft  - 
**  that  all  penon*  capable  in  law  to  make  a  valid  wiV  and  teatainent,  may  grant 
freedom  to,  and  eflfoct  the  mannmiasion  of  any  tlaTe  or  etaves  belonging  to 
•iicb  person  or  peraone,  by  bis,  ber,  or  their  iaet  wHI  end  teetament^  and  each 
manumission  of  any  slaye  or  Mrta  may  be  made  ta  take  eflfoet  at  the  jdeath  of 
the  testator  or  tesUtoni,  or  at  soeb  other  period  as  may  be  limited  In  socb  lasf 
will  and  testament;  prOTlded  always, that  no  nianumission  by  last  will  and  tes- 
tament shall  be  eiOectual  to  give  freedom  to  any  slave  or  slav^.  If  the  eame 
shall  be.  to  the  prejiidice  of-creditorSi  nor  unless. the  said  slave  or  slavee  riiellbe 
under  the  age  of  forty-five  years,  and  abU  to  work  itnd.  gain  a  tvffidmd 
maifdenanctand  JheUhood  at  the  time  the  freedom  gioen  $haU  eommenu,'* 
The  time  of  freedom  of  the  appellee  in  this  ease,  commenced  when  he  wee 
about  eleven  years  old.    Held,  that  hisroanmhlsslon  by  wiD  wia  vallL 

The  court  of  appeals  ^f  Maryland,  has  decided  that  a  devise  of  property  reel 
or  personal  by  a  master  t6  his  ilave,  entitles  the  sIst^  to  his  freedom  by  necet* 
sary  implication.    This  Court  entertains  the  same  npinlon,    [670] 

APPEAL  from  the  circait  court  of  the  United  StatM,  for 
the  district  of  Maryland. 

The  facts  of  the  case  appear  on  the  argument  of  the  coun- 
sel for  the  appellee,  and  in  the  opinion  of  the  Court. 

Mr  Taney,  for  the  appellant,  submitted  the  case  without 
argument;  stating,  that  it  had  been  brought  up  merely  on 
account  of  its  great  importance  to  the  appellee;  which  ren- 
dered it  desirable  that  the  opinion  of  the  supreme  court 
should  be  had  on  the  matters  in  controversy. 

Mr  Stewart,  for  the  appellee. 

The  case  presented  by  the  bill,  answers  and  depositions, 
is  as  follows. 

Bennett  Darnall,  of  Ann  Arundel,  county,  .in  the  state  pf 
Maryland,  by  his  will  dated  Au|;u8t  4th,  1810,  devised  to  his 
son,  Nich(^las  Darnall,  the  defendant  in  this  case, 'certain, 
lands  lying  in  the  county  and  state  aforesaid. 

The  mother  of  the  said  Nicholas  was  the  slave  of  the  tes- 
tator, .artd  Nicholas  was  born  a  slave  to  his  father.  . 
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Bennett  Darnall,  in  his  will,  refers  to  two  deeds  of  manu- 
mission executed  by  him,  one  in  1805  and  the  other  in  1810, 
in  both  of  which  it  se^ns  Nicholas  was  included  witK  other 
slaves  designed  to  be  emancipated,  by  these  deed^*  By  some 
omission,  neither  of  these  deeds  are  exhibited. 

The  testator  made  two  codicils  to  his  will,  the  Ipist  of 
which  is  dated  January  20th,  1814,  and  was  proved  before 
the  register  of  wills,  January  31st9  1814.  Bjennett  Darnall 
must  therefore  have  died  in  January  1814.  Nicholas  Dar- 
nall, the  defendant,  sold  the  land  referred  to  in  the  proceed- 
ings, to  Le  Grand  the  complainant,  and  it^appears  by  the 
agreements  exhibited  with  the  bill,  that  at  tlie  time  the  con- 
tract was  first  made,  neither  party  supposed  there  ifas  any 
question  about  the  title.  But  afterwards,  it  seems,  doubts 
were  suggested  to  Darnall,  which  he  communicated  to  Le 
Grand,  and  the  agreements  above  mentioned  were  thereupon 
made  with  full  knowledge  on  both  sides  ;of  the  &uppa$ed 
4tfec(in  the  title,  and  were  framed  with  .reference  to  it. 

Le  Grand  gave  his  notes  for  the  purchase  moooy,  accord- 
ing to  the  agreement  and  a  suit  was  brought  on  one  of  them, 
and  judgment  recovered  in  the  circuit  court  for  the  district 
of  Maryland;  whereupon  he  filed,  bis  bill  in  that  court, 
praying  an  injunction  on  the  ground  that'Darnall  was  unable 
to  convey  him  a  good  title  to  the  land. 

The  defect  supposed  to  exist,  and  alleged  in  the  bill,  is 
this;  that  Darnall  was  not  more  than  ten  years  of  age  at  the 
time  of  his  father's  death,  and  at  that  tender  age  was  unable 
to  work  and  gajn  a  sufiicien*  maintenance  and  livelihood, 
and  was  incapable  therefore  of  receiving  manumission  by 
the  laws  of  Maryland. 

The  answer  of  Nicholas  Darnall  insists  ihat  he  was,  at  the 
time  of  the  testator's  death,  able  to  work  and  gain  a  sufficients 
livelihood  and  maintenance. 

F^r  witnesses  were  examined. 

John  Mercer  atid  Robert  Welch  prove  that  Nicholas  was 

about  eleven  years  of  age  at  the  time  of  his  father's  death, 

and  describe  him  as  a  fine,  healthy,  intelligent  boy,  able  by 

his  work  to  maintain  himself.   Dr  James  Stewart  and  Samuel 
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Moofj^  stftfe  that  boj«  of  eleven  years  of  age  io  MaryliBmd 
are  able  to  support  themaelves  by  their  own  labour,  and 
specify  the  kind  of  work  in.  Which,  they  niay  be  usefully  eqp- 
ployed.  . 

UpoQ  this  answer  and  OTidence,  th<B  Court  dissolved  the 
injunction  and  dismissed  the  bill. 

It  is  proper  to  say,  that  the  whole  of  these  proceedings 
have  been  amicable;,  that  L^  Grand  is  willing  to  pay  if  his 
title  is  a  safe  one,  and  that  DarnaU  does  not  wish  Le  Grand 
to  pay  unless  he  can  make  a  good  title  to  him. 

*By  the  act  of  1796,  Chap.  67,  sec.  13,  slaves  may  be  manu- 
mitted in  Maryland  by  last  will  j^proeMlsd  they  be  under 
fotty-five  years,  of  age,  and  able  to  work  and  gain  a  suffi- 
cient maintenance  and  livelihood;  at  the  time  the  freedom 
giyen  shall  commence.   . 

In.the  case  of  Hall  vs.  MaUiji,  5  Bamis  fy  JohM.  190» 
the  court  of  appeals  have  decided  that  a  device  of  property 
Mai  or  personal,  by  a  mastei^  to  hb  slave,  entitles  the  slave 
to  his  freedom*,  by  iiecestery  implication. 

Under  this  decision,  the^iM  ^Bennett  Darnall  gave  free- 
dom to  Nicholas,  provided  he  Was  in  a  condition  to  receive 
itatthe  testatoi^s  death.  The  omission  therefore  to  pro- 
duce /the  deeds  of  manumission  is  not  -material*  If  they  are 
regarded  as  not  proved,  or  as  not  effective  for  the  purpose 
intended,  still  the  defendant  may  rely  on  his  title  under  the 
wUl. 

In  the  case  of  Hamiltoirbs.  Cragg,  6  Bertie  ^  Mine.  16, 
it  was  held  that  an.  infant  slave  (only  three  years 'of  age  at 
the  time  of  the,  death  of4h^  testator  who  attempted  to  mami- 
mithim),  unable  to  gain' a  sufficient  maintenance  and  live- 
lihood, could  not.be  manumittedr  It  was^ this  decision  that 
created  the  doubt  in  regard  to  the  title  of  Nicholas  Darnall  $ 
for  until  that  case  was  decided,  it  had  been  generally  sup- 
posed that  this  provision  in  the  statute  was  intended  to  guard 
against  the  .manumission  of  slaves  who,  although  under  forty- 
five  years  of  age,  were  suffering  under  incurable  diseases  or 
constitutional  infirmities  which  would  most  probably  iAwaye 
disable  them  from  maintaining  themselves  by  their  own 
labour,  and  jnake  them  a  charge  upon  the  public.    It  had 
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not  been  generally.supposed  to  apply  to  the  case  of  cbtldren 
for  whose  maintenance  provision  could  perhaps  always  be 
made  by  binding  them  to  serve  as  apprentices,  and  espe- 
cially was  considered  inapplicable  to  thoto  children  for 
whose  support  abundant  provision  was  made  by  the  testator 
who  gave  the  freedom. 

But  without  attempting  to  disturb  the  authority  of  that 
case,  the  proof  in  this  cause  brings  ii  expressly  within  the 
principle  decided  in  Hamilton  m.  Cragg;  and  entitles  the 
party  to  his  freedom.  "The  defect  of  title  alleged  in  the 
bill  is  consequently  without  foundation,  and*  the  decree  of 
the  court  below  fully  justified. 

Mr  Justice  Duvall  delivered  the  opinion  of  the  Court. 

This  case  is  brought  up  by  appeal  from  a  dcjcree  of  the 
circuit  court  for  the  district  of  Maryland,  sitting  as  a  court 
of  equity ;  and  is  submitted  on  written  argument.  The 
principal  facts  are  .the  following. 

Bennett  Darnall,  late  of  Anne  Arundel  coui;ity,  Maryland, 
on  the  4th  day  of  August  1810,  duly  made  and  executed  his 
last  will  and  testament,  aiid  thereby  devised  to  his  son,  the 
appellee,  several  tracts  of  land  in  fee^  one  of  which  was 
called  Portland  Manor,"  containing  by  estimation  five,  hun- 
dred and  ninety  six  acres.  The  mother  of  Nicholas  Dar- 
nall was  the  slave  of  the  testator,  and  Nicholas  wiE»  bora 
the  slave  of  his  father,  ihi^  was  between  ten  and  eleven 
years  old  at  the  time  of  the  delith  of  the  testator.  Bennett 
Darnall,  in  his  wilF,  refers  to  and  confirms  Xwo  deeds  of 
manumission  executed'  by  him ;.  one  bearing  date  in  1605, 
and  the  other  in  1 810.  In  both  of  those  deedi^,  Nicholas 
Darnall  and  a  number  of  other  slaves  were  included,  and 
emancipated  after  his  decease.  The  testator  died  in  the 
month  of  January  1814. 

^Nicholas .Darnall,  on  his  arrival  to  full  age,  took  posses- 
sion of  the  property  devised  to  him,  and  on  the  26th  of  April 
1836  he  entered  into  a  contract  with  Le  Grand  the  appellant 
for  {he  sale  of  the  tract  called  Portland  Manor  for  the  con- 
sideration of  twenty-two  dollars  per' acre,  amounting  to  the 
sum  of  thirteen  thousand  one  hundred  and  twelve  dollars, 
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payable  by  agreement,  in  'six  annual  payments  with  interest. 
Le  Grand  passed  his  notes  pursuant' to  the  terms  of  the 
agreement,  and  received  the  bond  of  Darnall  to  convey  to 
him  the  property  in  fee  simple  upon  payment  of  the  purchase 
money.  Ld  Grand  was  thereupon  put  into  possession  of  the 
land.  At  the  time  the  contract  was  made,  the  parties  be- 
lieved the  title  to  the  land  to  be  unquestionable.  Soon  af- 
terwahls,  however,  doubts  were  suggested  to  Darnall,  and 
he  communicated  them  to  Le  Grand,  and  they  entered  into 
a  supplementary  and  conditional  agreement,  without  varying 
in  substance  the  original  contract. .  Darnall  was  not  more 
than  ten  or  eleven  years  of  age  at  the  time  of  the  death  of 
his  father;  and,  by  a  law  of  the  state  of  Maryland,  it  is  pro- 
vided that  no  manumission  by  last  will  -and  testament  shall 
be  effectual  to  give  freedom  to  pny  slaye,  unless  the  ssid 
slave  shall  be  under  the  age  of  foity^five  years,  and  able  to 
work  and  gain  a  sufficient  maintenance  and  livelihood  at  the 
time  the  freedom  intended  to  be  given  shall  take  place. 

A  decision  had  lately  been  made  by  the  court  of  appeals 
of  Maryland,  in  the  case  of  Hamilton  t^s.  Gragg,  that  an  in- 
fant (whose  age  did  not  exceed  two  years  when  his  title  to 
freedom  commenced)  was  not  able  to  work  and  gain  a  suf- 
ficient maintenance  and  livelihood,  and  waq  therefore  ad^ 
judged  to  be  a  slave.  This'decision  of  the  highest  court- of 
law  in  the  state  gave  rise  to  doubts  concerning  the  capabi- 
lity of  the  appellee  to  make  a  good  title  to  the  land  which 
he  had  sold  to  the  appellant.  jChuiiall  deposited  the  amount 
of  the  first  payment,  that  is  to  say  $3000,  in  the  hands  of  Ben- 
jamin Tucker  of  Philadelphia,  to  be  held  with  the  consent 
of  the  appellant  subject  to  the  result  of  an  examination  into 
the  title.  In  consequence  of  the  decision  of  the  court  of 
appeals  of  Maryland j  the  heir  at  law  of  Bennett  Damalt,  the* 
testator,  made  claim  to  the  land,  and  threatened  to  commeuce 
suit  for  the  recovery^  of  it.  Le  Graud  being  alarmed  about 
the  title,  refused  to  make  any  further  payment }  and  an  action 
was  commenced  against  him,  and  judgment  recovered  for  the 
second  payment.  T6  prevent  an  execution  and  to  ascertain, 
under  all  the  circumstances  of  the  case,  whether  the  appel- 
lee could  make  a  good  title  to  the  land  which  he  had  sold 
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to  him,  he  filed  Kis  bill  of  complaint  in  equity;  in  the;  circuit 
court,  stating  the  circumstances,  and  obtained  $m  injunction 
against  any  further  proceedings  at  law.  The  apj^Ilee  put 
in  his  answer,  admitting  all  the  facts  stated  in  the  bill,  except 
that  of  his  inability  to  gain  a  mainte/iance  and  livelihicjod  by 
labour,  when  his  right  to  freedoiq  commenced.  The  case 
Was  submitted  to  the  court  upon  the  bill,  answer,  ethibits 
aild.  proof  which  had  been-  taken ;  and  the  court,  upon  due 
consideration,  ordered  the  injunction  to  be  didsdlyed,  and 
decreed  the  bill  to  be  dismissed.  From  this  decree;. an  ap* 
peal  was  taken  to  this  Court,  and  the  cause  is  no^V  to  be 
finally  decided. 

There  ickone' question  only  to  be  discussed.  If  the  appel- 
lee, at  the  time  of  the  death  of  the  testator,  was  entitled  to 
his  freedom  under  the  will  and  deeds  of  mandmission  before 
mentioned,  then  his  title  to  the  land  sold  was  unquestionable. 
His  claim  to  freedom  under  the  instruments  aboVe  referred 
to  depends  upon  a  just  construction  of  the  «ct  of  the  I^is- 
lature  of  Maryland,  passed  in  the  y^ar  1796,  cIl  47,  sect.  13. 

The  words  of  the  act  are  these :  "  that  all  persons  ca]pable 
in  law  to  make  a  valid  will  and  testament^  may  grant  free* 
dom  to,  and  effect  the  manumission  of  any  sjaye  or  skiv^ 
belonging  to  soch  person  or.person8,'by  his^  her  or  theii'  last 
will  and  testament;  and  such  maniimissipif  of ^y  slave  or 
iilaves  may  be  made' to  take  effect  at  the  death  of  (he  testa- 
tor pr  testators,  or  at  such  other  period  as  may  be  limited  in 
sirch  last  will  and  testament;  provided  alwayS|  that  no  mv 
rmttiission  by  last  will  and  testament,  shall  be*  effectual  to 
give  freedon)  to  any  slave  or  slaves,  if  the  same  shall  b§  to 
prejudice  of  creditors';  nor  unless  the  said  slaye  or  slaves 
shall  be  under  the  age  of  forty-five  years,  and  able  totoork 
and  gain  a  sttfficient  maintenance  atkl  livelihood  ai  the  time 
the  freedom  given  shall  commence."  The  time  of  the  free- 
dom of  th^ -appellee  commenced*  immediately  after  thie  death 
of  the  testator,  when,  according  to  the  evidence  he  was 
about  eleven  years  old.  Four  respectable  witnesses  of  the 
neighbourhood  were  eiaoiined.  They  all  agree  in  their  tes- 
timony, that  Nicholas  waeT  weH  grown,  healthy  and  irttolfi' 
gent,  and. of  good  bodily  an<f 'mental  capacity :  that  he  auu 
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his  brother  Henry  could  readily  haVe  found  employmeot, 
either  as  house  servant  boys,  or  on  a  farm,  or  as  apprentices; 
and  that  they  were  able  to  work  and  gain  a  liyelibood.  The 
itesta tor  devised  to  each  of  them  real  and  personal  estate  to 
a  considerable  amount.  Tbey  had  guardians  apoointed, 
were  well  .educated  and  Nicholas  is  now  living  in  affluence. 
Experience  has  proved  that  he  was  able  to  work,  andgain> 
sufficient:  maintenance  and  livelihood.  No  doubt  as  to  the 
fact  has  ever  been  entertained  by  any  who  know  him;  Of 
course,  he  was  capable  in  law  to  sell  and  dispose  of  tlie 
whole  or  any- part  of  his  estate,  and  to  execute  the  necessary 
instruments  of  writing  to  convey  a  sufficient  title  to  the  pur- 
'chase'. 

'Tfaef  court  of  appeals  of  Maryland,  in  ithe  case  of  Hale  M. 
MuUtn,  decided,  that  a  devise  oC  property  real  or  personal 
by  a  master  to  his  slave^  entitles  the  slave  to  his  freedom  by 
neceiisary  implication.  This  Court  entertains  the  same  opi- 
nion. 

'  It  is  not  the  inclination  of  this  Court  to  express  any  opinion 
as  to  the  coirectness  of  the  decision  of  the  court  of  appeals 
of  Maryland^  in  t&e^case  of  Hamilton  M.  Cragg.  It  is  un- 
oecessary  in  refbrenceio  the  case  under  cphsideration. 

^The  decree  of  the  circuit  court  is  affirmed;  and  by  con- 
sent, of  parties  without  costs. . 


This  cause  came  on  to  be  heard  on  the/transcript  of  the 
record  from  the  circuit,  eonrt  of  the  United  States  for  tba 
district  of  Maryland,  and  was  argued  by  counsel;  on  consi- 
deration whereof,  it  is  considered^  ordered  and  decreed  by 
this  Court,  that  the  decree  of  the  said  circuit  court  in  this 
cause  be  and  the  same  is  hereby  affirmed  without  costs. 
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The  let  of  the.  legbtature  of  Mwybnd  of  1798,  incorporatUig  the  btok  of  Colum- 
bia, one  of  the  ae^ons  bf  which  give*  to  the  bank  t  aummaiy  proceeding 
against  debtors  to  the  bank,  did  not  intend  to  interfere  with  anylegtd  defence 
against  the  .daim.  of  the  bank  the  party  might  have.  It  does  not  prescribe  the 
natore  of  that  defence,  or  deprive  him  oTany  which  might  have  been  used,  had 
the  action  beea  commenced  in  the  usual  way. 

THIS  was  a  writ  of  error  to  the  circuit  court  for  the  county 
of  Washiogtoo.  The  same  case  was  before  this  Court  at 
January  term  1828,  on  a  motion  for  a  mandamus,  1  Peters. 
M7. 

Upon  issue  being:  joined  in  4he  circuit  court  on  the  plea 
of  the  statute  t)f  limitations,  that  court  decided,'  that  the  de- 
fendant was  entitled  to  avail  himself  of  the  statute  against 
the  claims  of  the  plaintiflb,  proceeding  under  the  provisions 
of  their  charter,  which  gives  them  summary  process  against 
their  debtors. 

The  case,  was  submitted  to  this  Court  on  a  written  argu- 
ment by  Mr  Jones  and -Mr  Key*  The  plaintiiFs  below  pro- 
secuted this  writ  of  error,  and  sought  to  reverse  the  judg- 
ment of  the  circuit  court. 

Mr  Chief  *JusticeMAitsHALL.delivered  the  opinion  of  the 
Court*. 

In  1793,  the  state  of  Maryland  passed  an  act  incorporating 
the  bankof  Columbia,  whichcontains  the  following  section : 
*^And,  whereas^  it  is-absehitely  necessary  that  debts  due  to 
the  said  bauk  should  be  punctually  paid,,  to  enable  th^  direc- 
tors to  calculate  with  certainty  and  precision  on  meeting  ti|e 
demands  that  may  be  made  upon  them.  Be  it  enacted,  that 
whenever  any  person  or  persons  are  indebted  to  the  said 
bank  for  moneys  borrowed  by  them,  or  for  bonds,  bills  or 
notes  given  or  indorsed  by  them,  with  an  express  con^ient 
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in  writing  that  they  may  be  made  negotiable  at  the  «aid 
bank,  and  shall  refuse  or  neglect  to  make  payment  at  the 
time  the  same  becomes  doe,  the  president  shall  cause  a  de- 
mand in  writing  on  the  person  of  the  said  delinquent  or  de- 
linqueftits,  having  consented  as  aforesaid,  or  if  Jiot  to  be 
found,  have  the  same  left  at  his  last  place  of  abode ;  and  if 
the  money  so  due  shall  not  be  paid  within  ten  days,  afler 
such  demand  made»  or  notice  left  at  bis  last  place  of  abode 
as  aforesaid,  it^shalt  and  may  be  lawful  for  the  president,  at 
his  election,  to  write  to  the  clerk  of  the  general  court,  or  of 
the  county  i^  which  the  saijl  delinquent  or  delinquents  may 
reside,  or  did  at  the  time  he  or  they  contracted  the  debt  re- 
side, and  send  to  the  said  clerk  the  boqd,  billy  or  note  due, 
with  prooiFpf  the  demand  made  as  afi^resaid,  and  order  the 
■aid  clerk  to  issue  capias  ad  satisftfciendum,  fieri  facias/ or 
attachment  by  way  of  execution,  on  which  the  debt  and  costs 
may  be  levie^y  by  selling  the  prc^Hy.of  the  ddfetidant  for 
the  siim  or  sums  of  money  mentioned  in  the  said  bond,  bill ' 
or  note ;  and  the  cltek  of  the  general  court,  and  the'  eleika 
of  the  several  coilnty  courts^  are  hereby  respectively  required 
to  issue  such  execution  x>r  jezecutions,  which  ishall  be  made 
returnable  to.  the  couK  whose,  clerk  shaH  issue  the  .same 
which  shall  first  sit  after  the  issuing  thereof,  and  shall  bias 
validf  and  as  sffsdwU  inlaiun,  taaU  inients  and  purpo90s^a$ 
^tk^  same  hold  issued  an  judgnwnt  reg^darljf  cbtaimd  in  tks 
ordinary  course  qf  proeeedifig  in  the  said  court j  and  soch 
execution  or  executions  shall  not  be  liable  to  be  stayed  or 
delayed  by  any  supersedeas,  writ  of  error,  appeid,  or  injunc- 
tion from  tlDBf  chancellor;  provided  always,  that  before  fliny 
execution  shall  issue  as  aforesaid,,  the  {uresident  of  the  bank 
shall  make  an  oaith,  (or  affirmation  if  be  shall  be  of  such  re- 
ligious society  as  allowed  by  this  state  to  make  affirmation) 
ascertaining  whether  the  whole  or  what  part  of  the  debt  doe  to 
•the  bank  on  tbe  said  bond,  bill  or  note,  ia  due;  which  cMitk 
or  affirmation  shall  be  filed  in  the  office  of  the  cTeriL  of  the 
pourt  fi'om  which  the  execution  shall  issue;  and  if  the  de- 
fendant shall  dispute  the  whole  or  any  part  of  the  said  dsM, 
on  the  return  of  the  execution,  the  court  before' whom  it  .is 
returned  shall  and  may  order  an  issue  to  be  joined;  and  trial 
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ta  be  had  Id  the  same  coart  at  which  the  retoni  is  made ; 
and  -shall  make  suclr  other  prooeediogs  that  jastice  may  be 
done  in  the  speediest  mani^ar.^ 

In  pucsuance  of  these  prpv^ions  of  the  act,  a  capips  ad 
satis&ciendum  was  issued,  by  the  bank,  against  the  defen- 
dapt,  on  a  promissory  note,  signed  by  kim  and  indorsed  to 
the  bank.  The-  defendant  appeared  in  court,  and  claiined 
the  right  allowed  by  the  act  to  dtijHite  the  debt ;  upon  w\n<^ 
the  court  orderedmn  issue  to  be  made  op  between  the  parties. 

The  plaintiff  offered  to  file  a  declaration,  tendering  an 
issue  on  a  wager,  to  which  the  defeoduit  objected,,  and  the 
court  sosiained  the  objection.  A  declaration  in  assumpsit 
was  then  filed,  to. which  the  defendant  pleaded. the  statute 
of  limitations. 

On  the  trial,  the  defendant  moted  the  <iourt  to  instruct 
the  jury,  that  if  they  should  be  satisfied  by  th^' evidence, 
that  three  years  had  elaps^  between  the  ezpiratioil  of  {he 
time  limited  for  the  payment  of  the  said  note,  and  thoissn 
ing  of  the  execution  by  the  clerk  in  this  cause,  upon  the  let- 
ter and  paper  sent  by  the  president  of  the  bank,  and  given 
inevidence;  they  ought  to  find  a  verdict  for  the  defendant, 
on  the  issue  joined  on  the  plea  of  the  statute  of  limitations. 

The  court  gave  the-*  instruction  required,  aiyi  the;^jury 
found  a  verdict  for  the  defendants  The  counsel  for  the  plain- 
tiff eicepted  to  the  opinion,  and  has  brought^the  cause  into 
this  Court  by  writ  of  error. 

The.  execution  being  the  first  process  und,er  thb  exiraor- 
dinary  act,  its  emanation  must  be  equivalent,  so  far  as  re- 
spacts  the  bar  created  by  the  act  of  limitations,  tosiiing  out 
original  proceaa  in  a  suit  .commenced  intheusual  way.  There 
IP,  therefore,  no  error  in  that  part  of  the  instruction  which 
relates  to  the  period  to  which  time  was  to  be  calculated ; 
a&d  the  only  inquiry  is,  Whether  the  defendant  could  avail 
himself  of  the  act  of  limitations. 

The  great  object  of  the  incorporating  act  appears*  to  have 
been,  to  give  the  bank  the  most  expeditious  remedy  possible, 
for  the  t^ollection  of  the  money  due  to  it.  The  affidavit  of 
the  president  supplies  the  place,  of  a  judgment,  and  those 
proceedings  after  judgment,  which  are  allowed  (or  the  pur- 
VoL.  II.— 4K 
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poses  of  justice,  but  may  be  osed  for  mere  delay^  are  taken 
away.  The  execution  **  shall  not  be  liable  to  be  stayed  or 
delayed  by  any  supersedeas,  writ  of  error,  appeal,  or  injunc- 
tion from  the  chancellor."  But  the  law  did  not  intend,  by 
this  summary  process^  to  deprive  the  debtor  of  all  defence. 
Although  all  delay  was  cut  off,  he  was  permitted,  on  the  re- 
turn of  the  execution,  to  dispute  the  whole,  or  any  part  of 
the  debt.  But  while  the  law  allows  him  to  dispute  the 
debt,  it  still  guards  against  delay.  An  issue  is  to  be  made 
up  immediately,  and  tried  at  the  same  term.  While  the  law 
thus  carefully  guards  against  procrastination,  it  does  not  in- 
terfere with  the  defence  which  the  party  is  at  liberty  to  set 
up.  It  does  not  prescribe  the  nature  of  that  defence,  or  de- 
priye  him  of  any  which  jnigbt  have  been  usedf  had  the  ac- 
tion b^en  commenced  in  the  ordinary  way%  Had  the  bank 
of  Columbia  proceeded  inthecommon.courseoflaw,the  de-^ 
fendant  could  have  pleaded  the  act  of  limitations,  in  bar  of 
the  action.  If  we  are  correct  in  saying,  that  the  object  of 
tbe^  section  of  the  incorporating  act  which  has  beenrecited> 
was  expedition,  not  the  ademption  of  legal  defences;  we 
think  this  a  mode  of  disputing  the  debjt,  of  which  be  might 
still  avail  himself*. 

.  There  is  no  error  in  the  judgikient  of  the  circuit  court,  and 
it  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  a  transcript  of  the.re- 
cord  from  the  circuit  court  of  the  United*  States  for  the  dis- 
trict of  Columhia,  holden  in  and  for  the  county  of  Washing- 
ion,  and  was  argued  by  counsel;  on  consideration  whetedT, 
it  is  considered,  ordered  and  adjudged  by  this  Court,  that 
the  judgment  of  the  said  qirouit  court  in  this  cause  be,  and 
the  same  is  hereby  affirmed  with  costs. 
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Thif  being  t  lult  upon  » local  statute,  giving  a  particular  remedy,  in  the  nature 
of  a  foreign  attachment,  against  garnishees,  who  possess  goods,  effectSy  or  cre- 
dits of  theprindpal  debtor;  the  decisions  whicb'haVe  been  made  on  the  con- 
struction of  that  statute  by  the  state  court  of  lifassachusetts,  are  entitled  to 
great  respect ;  and  ought,  in  conformity  to  the  unifonn  practice  of  this  Court, 
to  govern  its  decisions.'    [678] 

Where  under  a  voluntiiy  assignment  of  an  insoWent<lebtor,  the  proceeds  of  aU  Ihe 
property  received  by  the  assignees  under  the  assignment  are  insufficient  to  pay 
the  amount  of  the  just  debit  and  dividends  due  to  the  assignees  j  the  established 
doctrine  in  Massachusetts  is,  that  the  assignees  cannot  be  holden  as  trustees  of 
the  debtor,  to  the  erf  lito^  who  is  the  plaintiff  in  an  attacliment,  so  as  to  be 
chargeable  to  him  la  the  suit.  Even  if  the  assignment  were  held  to  be  con- 
stnictively  fraudulent  in  point  of  law,  they  would  be  entitled  to  retain  their 
own  bona  fi^e  debts ;  for  as  to  those,  they  stand  upon  equal  grounds  with  any 
other  creditors.  This  is  understood  to  be  the  dear  result  of  the  cases  decided 
in  Massachusetts.    [678] 

ERROR  to  the  circuit  court  of  the  United  States,  for  the 
district  of  Massachusetts. 

The  origiDal  process  in  this  case  was  founded  on  the  sta- 
tute o'f  Massachusetts  j  passed  28th  of  Febhiary  1-795,  entitled 
'^  an  act  to  enable  creditors  to  receive  their  just  demands  out 
of  the  goods,  effects,  and  credits  of  their  debtors,  when  the 
same  cannot  be  attached  by  the  ordinary  process  of  law." 
In  said  process  it  is  alleged  that  Loud  and  Huftt,  being 
indebted  to.  George  Beach^  as  «et  forth  in  the  process,  re- 
fused to  pay  the  same,  to  his  damage  f40d0;.ahd,  in  the 
process  it  .is  also  alleged  that  I^ud  and  Hunt  had  not  in 
their  own  hands  and  possession^  goods  or  estate  to  the 
velue  of  4^4000,  .but  haden^msted  and  deposited  in  the 
hands  of  said  defendants,  goods;  effects  and  credits  to  the 
value;  and  the  said  defendants  were  summoned  to  show 
cause  why  execution  to  be  issued  on  such  judgment  as 
George  Beach  .might  recover  in  said  suit  against  Loud 
and  Hunt,  should  not  issue  against  their  goods,  effects  and 
"credits  in  the  hands  and  possession  of  these  defendants.  The 
process  was  dated  the  2l8t  da>      KpvBmber  1826;  service 
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was  made  6n  the  33d  of  the  same  mionth,  and  it  wu  enlited  at 
the  May;  term  of  the  circuit  court  of  the  United  States,  in 
Boston,  in.  1827. 

The  defendants,^  the  supposed  trustees,  appeared,  and  se- 
verally answered.tinder  oath,  as  set  forth  in  the  record.'  From 
their  answers  it  appears,  that,  on  the  15th  day  of  December 
1825,  an  indenture  of  assignment  wars  made,  which  is  also 
B6t  forth  in  i\ie  record,,  in  which '  Loud  and  Hunt  were 
parties  of  theJSr«^  part;  Nathan  Viles,  Henty  Atkins  and 
Z^aniel  Holbrook,  pVeTerrediireditors,  were  parties  of  the  se- 
cond part;  and  sundry  other  persons  creditors  of  Loud 
and  Hunt»  who  might  .execute  the  indenture  within  six 
months  from  its  date,  wer|^parties  of  the  third  part 

By  this  indenture  Loud  and  Hunt  assigned  to  the  defen- 
dants certain  real  aind.  personal  property,  eflfects  and  demands^ 
in  trust,  to  sell,  and  collect  the  same,  and  after  defraying  all 
expenses,  first,  to  pay  the  parties  of  .the  second  part  all 
sums  due  them  respectively,  and  dll  sums  fop^  which  they 
were  liable  on  account  of  Loud ,  and .  Hunt,  as  indor^'ers 
or  otherwise;  second,  to  pay  the  residue  to  sbch  creditors 
mentioned  in  the  schedule  thereto  annexed,  4s  should  become 
parties,  in  proportion  to  their  demands^  by  an  equal  rate  per 
dollar ;  third;  to.,  pay  over  the  surplus,  if  aliy,  i^d  abo  the 
dividend  which  would  have  been  .payable  to  any  creditor,  if 
he  had  not  neglected  to  become  a  party  thereto,  to  Loud 
and  Hpnt. 

There  is  a  clause  Jn  the  indenture,  providing  for  adding  to 
and  pierfecting  thci  achedules^  to  carry  into  effcQt  the  inten- 
tions of  the  parties4  a  general  power  to  receive  and  collect, 
and  a  clause  accepting  the  property  assigned  in  full ;  and 
each  assignee  is  to  be  answerable  <  for  his  own  acts  only. 

The  nominal  amount  or  estimate  of  the  property  assigned 
exceeded  the  amount  of  debts  and  liabilities  of  the  assignees; 
but  by  reason  "bf  losses  on  property  tbien  in  hands  <of<;ertain 
consignees,  and  bad  debts^  the  produce  thereof  fell  OMScb 
short  oT  it. 

The  just  claims  of  those  creditors  who  became  parties  to 
the  indenture  according  to  its  terms,  and  before  the  prooess 
in  this  case  was  served^  amount  to  aboi|t  $20,000'.    The  par- 
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ties  of  the  first  and  second  part,  and  nearly  all  those  of  the 
third  part^  sigtied  and  sealed  the  indenture  on  the  day  of  its 
date,  and  all  who  are  now.parties,  became  so  within  the  term 
of  six  months,  therein  prescribed.  The  assignees  took  pos- 
session of  the  property  assigned  on  the  same  1 5ih  of  December, 
and  fitted  and  prepared  the  same,  (a  large  portion  of  which 
consisted  of  materials  in  hands,  of  manufactures  in  an  un- 
finished state)  for  sale.  They  also  collected  the  demands,  as 
far  as  practicable,  and  realized  in  money  firom  the  whole  per- 
sonal property  and  effects,  including  the  sums  expended  in 
coq^pleting  and  preparing  for  sale,  the  sum  of  ^8309  28  cents. 
They  also  advertised  the  real  estate ;  but  were  prevented 
from  effecting  a  saje  by  reason  of  certain  attachments  thereon. 
This  real  estate  they  estimate  to  be  worth  $2000,  which  can- 
not be  reached  By  the  trustee  process.  It  also  appears  from 
the  answers,  that  the  consideration  for  the  said  assignment 
was  truly,  as  therein  expressed,  for  sums  justty  dua  from 
Loud  and  Hunt,  to  the  said  defendants  and  other  credi- 
tors; and  the  liabilities  before  that  time  incurred  by  Hol- 
brook  for  Loud  and  Hunt,  to  a  greater  amooot  than  the 
whole  value  of  the.  property  so  assigned;  that  the  whole 
proceeds  of  the  said  property  and  effects  had  actually  been 
applied  in  part  discharge  of  the  said  dues  and  liabilities  be- 
fSre  the  service  of  the  pjaintiff's  process,  and  in  pursuance 
of  the  provisidns  of  said  indenture ;  excepting  the  sum  of 
^'805  44  cents,  in  the  hands  of  Viles  and  Atkins;  which  last 
sum,  they  held  to  be  appropriated  according  to  said  trust, 
and  that  no  farther  sums  would  probably  ever  be  realized 
therefrom.  That  the  sums  necessarily  expended  by  the  as- 
signees, in  and  about  the  premises,  amounted  to  $1626  57 
cents,  that  the  assignment  was  made  bona  fide,  and  with6ui 
any  intent  to  defraud,  delay  or  hinderany  of  the  creditors  of 
Loud  and  Hunt  from  recovering  their  debts. 

And  they  further  declared  that  the  defendants  had  not 
at  the  time  of  the  service  of  the  plaintifTs  writ  upon  them 
any  goods,  effects  or  credits  in  their  hands  or  possession 
belonging  to  Loud  and  Hunt  or  either  of  them.  It  also 
appears  from  said  answer^  that  Holbrook  was  perfectly 
solvent  in  bis  own  affairs,  and  free  from  debt,  excepting  as 
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the  surety  of  Loud  and  Hunt/  and  that  the  assignment 
was  expected  to  prevent  his  becoming  insolvent  ontheirac* 
count. 

The  question  before  the  circuit  court  was^  whether  the 
defendants,  upon  their  said  answers  and  disclosures,  should 
be  charged  as  the  trustees  of  said  Loud  and  Hunt,  or  dis- 
charged. 

The  circuit  oourt  having  intimated  that  this  case  fell  with- 
in the  principle  of  the  decisions  of  the  supreme  judicial  court 
of  Massachusetts,  and  ploirticularly  the  case  6f  Andrews  vs. 
Ludlow  et  aL  5  Pick.  lUp.  28,  the  counsel  for  the  plaintiff 
declined  arguing  the  case ;  and  judgment  was  rendered,  that 
the  supposed  trustees  h^  severally  discharged  on  their  an- 
ewere.  The  plaintiff  theii  sue^.out  his  writ  of  error,  to  have 
said  judgment  reversed; 

The  case  was  argued  by  Mr  Wbbsler  for  the  plaintiff  in 
error ;  Mr  D.  A.  Simipons  for  t|ie  defendants. 

Ifr  Justice  Stort  d^ttvere^  the  OfHuion  of  the  Court. 
After  stating  the  facts,  his  proceeded  as  follows: 

The  present  being  a  suU  upon  a  local  statute,  giving  a 
particular  remedy  in  the  nature  of  a  foreign  attachment 
against  garnishees,  who  possess  gosods,  effects  or  credits  of ' 
the  principal  debtor,  the  decisions  which  have  been  made, 
upon  the  construction  of  that  statute  by  the  state  courtSrare 
entitled  to  great  respect ;  and  ought  in  conformity  to  the  uni- 
form practice  of  this  Court  to  govern  our  own.  decisions. 
This  consideration  ^aveS  us  from  the  necessity  of  discussing 
many  of  the^questions  which  have  been  so  elaborately  argued 
at  the  bar.  If  we  were  called  upon  to  decide  them  upon 
general  principles^  applicable  to  conveyances,  which  are  as- 
sailed as  being  in  fraud  of  creditors;  we  should  have  much 
difficulty  in  arriving  at  a  conclusion  upon  some  of  the  points, 
and  should  require  further  time  for  deliberation.  But  we 
are  of  opinion,  that  the  case  may  be  finally  disposed  of  upon 
a  single  ground,  which  has  received  the  sanction  of  the  high- 
est state  court  of  Massachusetts.  It  is  this.  )t  appears  from 
4he  facts,  that  the  proceeds  of  all  the  property  received  by 
the  assignees  under  this  assignment,  are  insufficient  to  pay 
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the  amount  ot  the  just  debts  and  demands  due,  bona  fide,  to 
the  assignees.  Under  such  circumstances,  the  established 
doctrine  in  Massachusetts  is,  that  the  assignees  cannot  be 
holden  as  .trustees  of  the  debtor  under  this  proces9,  so  as  to 
be  chargeable  to  the  creditor,  who  is  plaintiff  in  the  suit 
Even  if  the  assignment  .were  beld  to  be  constructively 
fraudulent,  in  point  of  law,  they  would.be  entitled  to  retain 
for  their  own  bona  fide  debts;  for  as  to  these,  they  stand 
upon  equal  grounds  with  any  other  creditors.  This  is  under- 
stood to  be  the  clear  result  of  the  cases  decided  in  M^ssa- 
chusetts;  and' it  therefore  becomes  unnecessary -to  go  into 
the  more  extensive  inquiries  presented  by  the  arguments  at 
the  bar. 

Upon  this  ground  we  are  all  of  opinion,  that  the  judg- 
ment of  the  circuit  court  ought  to  be  affirmed  With  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  th^ 
distriot  of  Massachusetts, -  and  was  argued  by  counsel;  on 
consideration  whereof^  it  is  considered,  ordered  and  adjudg- 
ed by  this  Court,  that  the  judgment  of  the  said  circuit  court 
in  this  cause  be  and  the  same  is  hereby  affirmed  with  costs. 
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Nq.  I. 

^oU  5y  JlSr  JMke  /oAnton,  an  the  exm^tUhn  tf  uUffkraUt  *'  ex  pott  fasim 
to/*  iff  tht  earutUutioH  ^m  DMfd  tHaiu. 

The^ctM  In  wbieh  tlie  mMmiiif  of  the  phnto  *'  ex  poet  &elo,*^  In-UM*  comCI-  ' 
tDtioif»cftiD«fiiit  io^eoiiiid«rea;wu  tteC  of  OaldariUBd  wir((««.^l|  tod  wile, 


Mrt  OftMer  dtimed  atbeireti  to  one  Morrbon,  BuH  and -wife  dainMd  by  deTise, 
and  the  qoeeClon.wae  devitaTit  Tel  nonl  The  court  cuf  probaie  io  ComoeeticaC, 
havloKJiiiiidletftonof  tM  qneetUm,  dedded. egUnet  the  will;  b«r  there  ww  i 
'light  of  appeal  from  thai  deeiaion  to  the'aupitaie  covrt  of  enonM  provided  It' was 
pioiecuted  withlD  eifl^tcan  OMnthe.  It  waa  Jief  proeecMted  withhi  the  limited 
tfme»  and  thereby,  it  waa  cenleoded,  the  dedai^  of  the  eourt  of  probate  jbecanM 
'final  agalnat  the  will,  and  ooght  io  have  <|iiieted  CbMec  and  wife  In  Bomtmidn  of 
the  property. 

Boc  Boll  and  will  nwde  appHttHoQ  to  die  leglalatafe  of -Conneeiicut  for  relief, 
and  obtained  from  them  a  reaoldtionrpr  law»  aetting  aaide  the  decree  of  the  eourt 
of  ptobate,  and  gmnting  Bdl  anew  heating  in  that  court.  Oothat  neWheaiing^ 
thedeciaieh.waa  intavsour  of  the  will  ;jnd  Cjdderaod  wife  weke,jftf'cottlne,  evicted 
•of  an  intereai,^  which  they  contended  had"  been  finally  affirmed  in  them  by  the 
pievioua  deei^,and  the  effect  of  the  limiutlon  barring  (he  right  of  appeal. 
'  The  aignment  of  counael  la  not  reported ;  but  it  ia  obvious  from  the  opiniona 
aacribed  to.  the  judgea,  that  in  behalf  of  Calderii  waaeootended,  that  the  act  of 
the  ConiMMtflmit  legiaUtnm  waa  an  ex  peat  facto  law,  in  the  Moae  of  the.  coo»U^ . 
ttttlon.  and  void^  and  in  tehalf  of  Bull,  that  the  legialatum  had  exerciaed  A  power, 
conatitatioDal  in  Conneetieot,and  therefore  not  ex  poatiacto  in  the  990$%  of  die 
eonatltution.. 

TUa  appeam  diathictly  the  grouodupon  which  Cuihibg,  the  predding  Judge, 
ptoeea  hia  optaiibn.  *•  The  caae,'*  aaya  he,  ** appeara  to  me  to  6e  dear  oC. all 
diffleuiaea,  taken  either  way ;  if.the  act.ia  a  judicial  act,  it  ia  not  touched  by  the 
federd  conatltad^n ;  and  if  it  ia  a  le|;ialative  act,  it  la  maii»tained  and  joatiiiad  by 
the  ancient  and  unif.  -m  pnellee  of  theaute  of  Connecticut.*' 

That  atate,  it  muat  be  obaerved,  had  at  that  time  no  written  constitution ;  and 
aa  hi  Rhode  lahmd  at  the  praaent  day,  what  it  could  conatitutionally  do,  could 
only  be  dedded  by  what  it  did  habitudly.  The  dedaioq,  therefore,  render- 
ed at  thia  term,  hi  the  caae  of  IViikinaou  va.  Ldand  at  d.  waa  precisely  that 
in  the  caae  of  Cdder  vs".  Bull. 
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Thit  thejei^ufe  did  not  go  off  on  Ibe.gnmnf ,  that  tlie  phnte  **  ez  pott.&e|&/* 
In  tbe  cotMtifiitfion,  m^a  inappHctblo  to  dTll  icU,  ii  ^iUtinelly  ^ipmaod  alio  by 
Jadgfr  IMok.^  f<  Upon  ditf  w|k^»"  np  hn,  *'  thoogli  4|mi«  cmnbt  b0  a  ieye 
in  wliidi  im  et  po9i/aita  law  h^  ehmkuUnuUUrs  k  .nq/ii^  jufdfiahlo 
yet  rn  th6  p'lQMnt  inittnco,  tbe'obi^ctlon  dOe*  not  uittf;  boetufOr  1*  It  the  ak 
of  the  legiriatura  of  Connecdcot  was  a  Ji|didal,aet,U  ia  nol  within  the  woi^  of 
tfiie  conatitutiott ;  and  2,  .^jflbi  if.  It  waa  a  la^iaiatifb  act»  It.  ia  not  within  the 
mealing,  of  the  piohlbilion/'  in  tbei  commencenieQt  of  tlie  optnloD)ie  ezpceaioa 
hfmaelt  (boa:  <<J*fo«n  the  best  information i6IS»eoliecVdr^ 
^tntlion.of  Connee^cut^lt  appears  that  ^  legblatare  ef  that  atate  hfui  been  in 
the  onitbmi»  and  unhiterrtipted  ezetdse  of  a  general  raperlnteii^ag  power  oret 
ita  eoiirts  of  law*  by  granting  new  trl^.^  And  again :  **  Wh^  Connee|io«ft  wiw 
aettled,.lhe  ri^t  of  tepowering.  her  legialatore  to.  aapeiintend- the  cmirti  iof 
Joatice  tras.lpreaqme,  early  aiaonied;  and  ita  espedieney^aa  applied  to  theloeal 
drcumatencea',' and  municipal,  policy  of  the  state, -is  sanctioned*  bjp/a  Jong  and. 
onUbrm  practice.  The  power, hower^r^ia  judicial  in  its  nature,  and  whenev^ 
It  is  eaereised*  aa  in  Ihajprewfut  kuHpna,  it  ia  an.  exercise  ofjudiewl,  not  of  U- 
4fttffo<tM  auiberi^." 

Here  (hen  is  a  posfllTe  opinion  aa  to  th^  judicial  character  of  thi(i  tiuttactioo* 
and  it  shows,  that  lua  -rote  upon  the.decision  rendered,  must  reat  upon  tiie  firatof 
the  altematlTca  -ataM  in  hia  CKdincUision.  And  th^  mode  in  whieh  he  enteia  upqa 
the  esaminatfon  pJf.tha;aecoBd  aiternatWe,  shows  that  he  attidie^ no  hnpomto^ 
U>  it. .  He  eaters  upon  it  hy potbetically ,  commeneftog  with  .tiie  words  **  Bot  let 
ua  for  a  moment  suppose^'* 

Ji|dicel>atterion  also  says,  ."True  it  h^  that  th^  awarding  of  newtiiabfidb 
properly  wHhm  ihe  proTiQce  of  the  judiciary;  but  if  the^tegislafnte  of  CoMteer 
tieut  have  been  in  Ujee  onuttciRopted  exereiae  of  tbia  attthontv  in  certidn 
caiMa,  .we  muat  in  such  caaea respect,  their  decisions,  aa^fldwing  from  j^eoBDip»- 
toot  jttriadiction'  or  constitutional  organ ;  and  therefore  .wa  may,  in  the  piMOnt 
inatanee,  cimsider  tbei^  legislaUire  of  the  stateaa  haVtog  aeted  in  their  coatomaiy 
jmftdoZ  capacity." . 

Judgo  Chasd  expresaea  himaelf  jhua,  <*  WheOier  the  legiabture.  of  any  atate 
can  revise  and  eorr^  by  lawi  a  decision  of  ilr  courts  of  justice*  although  .not 
jrrohibitad  by  tl^  conktHillion  .of  the  .atate,  is  a  question  of  rery  great  iinportance, 
and  not ^lecessary  to-be  now  considered  ;* because  the  raaoiution  or  law  in  quea- 
tion  doea  Hot^  so.far.'*  And  again:  *'  It  dcTea  not  appear  to  me  that  tbf  aa- 
soMitioo  or  4a#.  ib  queatiooia  contrary  to  the  charter  of  Connecticut  or  ita  eon- 
atitutfon,  which  la  said  by  counsel  to  be  composed  xtt  ita  charter,  acts  of  aa-^ 
iem1>lyk  and  usager  and  customs.  I  should  tHink  that  the  courts  of  Connecticut 
ate  the  proper  tribunals  to  dedde  whether  lawacontraiy  to  the  oonstituthwitbersof 
are  yoid.-  Idr  the  pt^ent  case  they  haye,  btt^  li|  the  inferior  and  superior  eourtal 
decided,  that  the  tesplutlon  or  Kw  in  question  was  not  contrary  to  either  tiUif 
$iaU  or  the  iederarconstltution.'* 

'  Thus  It  appeara  thaT  alt  the  jedgoi  who  sat  in  the^ease  brCaMer  9a.  BQll,eoD- 
eurred  in  the  ORinien,  that  -the  decision  of  the  court  of  prdbate,  and  the  lapaa  of 
the  timiB  giv^n  for  an  appeal  to  their  court  of  erroia,  wera  not  final  upon  the 
rights  of  the  partiea;  that  there  still  existed  in  the  legislature,  a  controlling  and 
revising  power  over  the  controversy ;  and  that  this-  was  duly  cizercised  in  the 
teversal  of  the  first  decree  of-  the  court  of  probate.  And  who  can  doubt  that  the 
legislature  of  a  state  may  be  vested  by  (he  state  constitution  with  such  a  power  ? 
And  what  invasion  of  private  right  can  result  from  the  exercise  of  such  a  power 
when  so  delegated  ?    All  the  lights  claimed  or  exercised  in  a  state;  which  thus 
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modify  the  adinioiitrtftion  of  juitlce,  ^re  held  lind  exerdied  imdor  the  rof trie- 
tioof  which  such  a  coostilation  impbioi. 

How  then  could  the  queetioa  whethte  the  phnee  "  ex  poet  &cto"  w»i.  coo- 
fined  to  criminal  hiws,  afiec^  in  this  cauM  ?  the  law  -complained  of  wae  equally 
fiee  fiom  that  characterifliic;.'thoogh  the  phnse  be  .held  'to  extend  to  lawi  of  a 
'ci?U  character^ 

1  then  have  a  right  to  deny  that  the  conttroction  hitimated  by  three  of  the 
judges,  in^the  caw  of  Calder  va.  Bull,  ir .entitled  io  the  weight. of  aft  a^iodi- 
catiop.  Nor  ia  it  immateriar  to  obaerris,  that  an  ad}adication  upon  a  fundamen- 
tal law*  ought  ne?er  to  be  irrevocably  settled  by  a-decifioQ  that  ia  not  neceeeaiv 
and  explicit. 

It  ia  bid  down  indeed,  as  a  principle  of  (be  Roman  ct?il  1aw»  "  that  in' cases 
which  depend  upon  fundamental  principles,  from  which  demonstrations  may  be 
drawn, millions  of  precedents  are  of  no  value)*!  AyHlfo,'^:  and'4lle  English 
law  concurs  with  the  Roman  in  tliis^  f*  Chat  an  exM-judicia|  opinion,^  given  in  er 
out  of  court,  is.  no  good  prdiceidndt  ^  for  it  is  no  more  thfin'  Qim-prolaittm,  or  saying 
of  him  who  gives  it.'-  *'.  An  opinion  given  hi  court,  ifpoi  necessary .  to  the  jildg^ 
ment  given  of  jsecord,  is,  according  to  "Vaughan,  no  judicial  opinion  at  all,  and 
consequedtlj^  no  precedent ;-  for  the  same  jiidgmenl  might  as  well  bkye  been 
gi?ett,  if  ho  such,  or  a  contrary  opinion  had  been  brought;  nor  is  suehmn  opinion 
any  mtfre  than  ^  gratis-dlctum/'    Aylifle,  (K 

That  the  phrase  '*  ex  post  facto*'  is  not  confined  in  its  ordinary  signification 
to  criminal  law,  or  criminal  jtatutes,  admits  of  po'sltiye  demonstration ;  and  with 
great  respect  for  ihy  learned  predecessors,  but  a  due  regard  to  what  I  ow«  to- the 
disebar^^  of  my  own  duties,  I  will  endeavour  to  show  that  they  have  not  proved 
the  contrary. 

1  t&hik  it  will  not  be  doubted  by  any  doe,  who  has  cOosideied  the  xema^ 
made  by  the  ieamed  juilges  on  the  translatioHand  construcUon  of  the  phrase  ear 
poitfaetOt  that  some  misapprehension  must  liave  prevailed,  aa  (o^  the*  pacts  ol 
speech  of  which  it  is  composed.  By  applying  thei  Engiiab  proposition  qfter^  so 
often  t<y  the  translation  of|)osl,lnlhe  sentenee,  I  am  wairanted  in  Mieving'tbat 
the  latter  word  w^s  mistaken  for -the  Latin:  fM^positieff  jnisI  ;  whereas,,  it  is  un- 
questionably an  abbnviation  of  thfr  adjective  petifemo,  as  #iU  appear  by  refer- 
,ri]|g  to  the  iniajiims  of'sir  Francis  BaoOnr,  and  comparing  the  8th  In  the  table,  with 
the  8th  maxim  in  the  text;  in  the  latter  of  which  po9l  fs  extended  to  ^posfrema  ; 
and  such  must  be  the  fact,  to  comport  with  the  sense  attached  to  the  phrase  in 
its  common  use  and  application.  But  the  phrase. is  of  «uch  antiquity^ and  so 
generally  used  in  its  abridged  form.  Chat  its  origin  and  derivAtitfn,  as  is  tiie  case 
with  avast  proportion  of  every  language,  lias  been  needy  forgotten. 

I  am  indebted  to  a  fnend  for  a  quotation  from  the  Pandects,  an  which  it  appears, 
even  in  Justinian's  time,  to  have  been  used  as  aquaintphrase ;  justas  a  ca.  sa.  or 
unit,  in  the  pone,  or  quo  minwt  is  used  at  the  present  day.  ( L,  84.  TU.  4.  IiOie 
16.)  The  antiquity  ,of  its  use  among  the  English  jurists  may  be  iairiy  inferred 
from  its  being  ingrafted  hito  the  maxims  of  the  law  constituting  its  fundamental 
rules.  As  we  iee,  in  ISlemefUi  of  the  Com.  Law,  by  lard  VenOam^MaM,  8 
and  21. 

But  my  present  purpose  is  to  fix  its  signification  and  liagal  import,  and  (his  is 
beet  done  by  reference  te  an  ei^udged  case. 

At  the  time  of  the  great  specnhition  bi  Engfamd,  in  south  sea  stock,  it  was 
tliought  necessaiy,  for  tiie  peaee-of  the  nation,  to  pass  the  stat  7  €ho.  I.  etc.  2, 
th.  8.,  which  required  a  registry  of  contracto  for  soudi  sea  stock,  to  be  made  by 
the  28th  of  September  1721,  and  if  not  so  registered  they  were  dechtred  void. 
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W.  bought  otM.  •(oeklo'a  hrge  ^im^aiitm  whleh  aa. aWigiHiient  wm  dn^ 
es6Ciltod»  dated  19th  August  Itio,  (whkh  wai  prior  to  tho  pasdng  of  llw  act;) 
bat  oxcoptloo  was  takoii»  on  tho  pound  of  defect  In  the  form  of  regiafiatloa;  tm 
ythUb  Bie  defendant  insisted  di^t  the  conlrftet  wis  avoided  by  the  statute. 

Raynond,  Juatlce.  <* This  act  Mng^  pqti/aetOf  the'constnietion of  the 
words  ought  not  to  be  strained,  in  order  .to  defeat  a  contract,  to  the  benefit 
whereof  tlie  party  «^  well  entitled;  at  the  tinie  the  eontraet  was  ttado:**  WO^ 
kfaMon  Of .  Meyer,  9  Xeni  At^m.  1«MI£-186S. 

This  case  is  aothoiify  td  three  |A>faits ;  1st>  To  show  that  the  phrase  is  vM  in 
a.senee  equally  applicable  to  contracts  and  to*  crimes.    2d,  That  jt  was  feppVed 
10  statntfs.aflecting  cbqtrtcta.  And  8d,  That  aeWe  as  lord  Raymond^  ttaMiU  / 
had  not  reCeired  a  practical  or  technics  construction,  wUeh  confinM  If  to  criml- 
naiciises.' 

The  leamML  jodgesi,  in  the  case  of  Caider  os.  BuIIj;  rely  on  IHadcstoae  and 
WobddesoYi  for  aieontoary  doctrine  i  but  on  examining  these  writeHi  the  latlK  iHB 
be  fo^  to  be  any  thing  but  an  authority  td  their  purpose;  and  that  hi  tbb  for- 
mer there  h  nothing  iumlshed  thh't  can  be  held  concluslTo  on  the  sobfeet 

-.Thn  passajse  hi  Wooddeson  wlH  be  found  in  S  IT.  Ml.  The  aothor  is  anhnad- 
T«rtfaig.af»en  hills  of  attafaider,  bills  of  pains  andpenahl  w,  and  Other  laws  of  that 
daps;  and  Us  words  ar^  these :  •«  It  most  be  tdmitted  that  hi  ill  penal  staftifM 
pessed  ex  p08t  facto;  except  where  die  InnoTation  molHfiee'tfie  ifgoor  of  the 
criminal  eode ;  Justice  wears  her  sternest  aspect." 

Pstinl  fiii(«ile«»  passed  €9.  jl»o«t. /octo  /  but  wl(y  My  JinMi^tntiM;  and  not 
dmply  statutes  passed  e»  po§t  fatto.  If  the  use  of  the  phitee  was  esduslfely 
limited  to  penal  statutes  ?  And  with  what  propriety  could  the  phrase  bei  applied 
to  statutes  wolfing  the  rigour  of  the  criminal  tew,  if  it  had  the  fiaed  restile* 
tlon,  since  atta(Bhed  to  it,  which  they  propose  Co  aeiigtt  to  It  in  their  leMOofaig 
open  that  cause  ? 

Jodge  mackrtene-  Is  by  no  meane  eonehMlfe,  If  any  authority  at  tin  upon  ^iie 
sobject.  J^th.  t  Cfhfift.  B&ek.  dl—OM  «fif.  «».-  He Iscommendngopontlie  * 
defaiitionof  a  law  gsoeraNy ;  and  that  member  of  the  definltfon  which  deslgnatie 
it  as  *f  a  rale  preecribed.*'  And  when  iOustnting  the  natke  and  necessity  of  tUs 
Ittribute  of  a  law,  bb  Ulustrates  It  by  reforrin^^  t6  the  kwt  of  Caligula,  written  In 
mall  characters,  .and  hung  up -out  of  view,  to-eqsnare  the  people ;  and  then  ro' 
mirin,'<^Tii^  is  still  a  more  unreasonable  method  than  this,  which  Is  caOod 
maKlng4}f  laws'ez  post  iicto'{  whdre,  afteran  action,  Indlfleient  lb  itself,  hasbeeo 
committed, the  legislator  then  for  ^  firat  time,  dedaies  it  to  have  been  a  crime, 
and  inflicts  a  punishment  upon  the  person  who  ha^  committed  it.*' 

This  Is  precisely  what  Wooddeson  calls  a  penal  statute,  pasiwd  ex  .post  facto ; 
hot  it  by  no  means  follows.^that  because  a  penal^slktute,  may  be  ez  post  facto, 
that  none  other  can  be  aflbeted  with  that  character;  and  certainly  his  common* 
tator,  Mr  Christian,  in  his  note  upon  the  phrase  ''ex  post  focto,**  seems  to 
ha^e  had  no  Idea  of  this  restrictlTo  application  of  it  •His  words  are';  *'  an  ez 
post  facto  hw  may  be  either  of  a  public  or  a  private  nature;  and  when  we  speak 
generally  of  an  ez  post  facto  hiw,  we*  perhapb,  always,  mean  a  law  which  com- 
prehends the  whole  community.  The  Roman  prmlegia  seem  to  conespood  to 
our  bills  of  alUinder,  and  bills  of  pains  and  penalties,  which,  thot^  hi  tiielr  na- 
:4ui8  they  are  ex  post  fkcto  laws,  yet  are  sddoitt  called  so!"  Heio  he  speaks  of « 
tee,  not  of  a  peiMrl  law,  whidi  comprehends  the  whole  community ;  and  of  cor*, 
tafai  penal  hws,  in  thnr  nofare  ez  post  facto ;' that  is,  of  the  deseriptfon  of  ez 
^oet  facto  laws;  w^h  they  eertafaiiy  are,  without  being  exclusively  eo. 

The  **  FedemUsf'elso  is  tefoned  to  for  an  ezposWon  of  the  phmse.    The  pee- 
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Ugp  k  foamiin  tfa« 44t]i  anmlMr,  and  it  ft6iii.th«  pen  ofKc  ll^diMO.  BvCtlie 
writer  hit  made  no  tUempt  at  giving  a  disUnct  exposition  of  ibe  phrase^^  naed 
in  the  constitution.  Bills  of  attainder,  ez  post  hcto^m,  and  laws  impairing  tlie 
obligation  of  contiacts,  are  all  coasidered  together ;  and  regarded,  ai  Uiey  really  are, 
as  forming  together  <*a  bulwarlc,  in  iaYOtir  of  personal  secuuiy  and  prirat* 
i%hts ;"  but  on  the  separate  office  -of  esSeh,  in  the  work  of  delevce,  he  makes  so 
remark,  and  attempts  ik>  definition  or  distribution^ 

-Some  o(  the  state  constitutions  are  also  referred  to,  as  furnishing  an  exposition 
of  the.  words  ex  post  facto,  which  confine  its  application  to  criminal  eases,  But 
of  the  four  that  have  been  cited^it  will  be  found  ^at  those  of  Massachosetu  and 
Delaware  do  not  contain  the  phrase;,and,  as  if  eenstole  of.the  gtoeta|«ppUeatlon 
of  its  meaning  to  all  laws,  giving  effects  and  consequences  to  past  actions, 
which  were  not  atUched  to  them  when  they  occurred;  simply  give  a  description 
of  the  laws  (hey  mean  to  prohibit,  without  resortfaig  to  the  aid  of  a  quaint  phrase 
which  caix  only  be  ezphiined  by  an  extended  periphrasis. 

The  constitutions  of  Mai[yland  and  North  Caroljna  would  seem  to  iMve  appBed 
the.phrase  in  the  restricted  senses  And  yet  there  is  good  reason  to  think,  thut  in 
the  applicatioq^of  those  arUcles  to  questions  arising  in  their  courts  of  Jostieo; 
before  the  provision  in  the  constitution  of  the  United  States  supei^ed  the 
necessity  of  resorting  to  their  own  constitutions  in  Uie  defence  of  private  rigbta 
when  invaded  by  ex  post  iacto  Uws;  a  general  application  of  the  phiase,M 
well  to  civil  as  to  criminal  cases,  would  hatie  been  justified  by  the  rwwfaU^  of 
the  prohibition  to  pa^s  ex  post  facto  laws,  as  used  m  both  these  constitutfoils. 

But  if  otherwise,  why  should  the  erroneous  use  of.  language  in  two  it»«t*ftfmi 
only,  control  die  meaning  of  it  every  where  ?  or  any  where,  hut  in  the  fioo- 
struction  of  the  j>i^ticular  instrument  in  which  it  is* so  used^? 

It  is  obvipus,  in  the  case  of  Calder  vs.  Bull,  tiiat  (he  grcpt  leason  which  influ. 
eo^  the  opinion  of  the  three  judges  who  gave  an  expositioB  of  the  phrase  **  ex 
post  iacto,*'  was  tiiat  tiiey  considered  its  application  to  civil  casso  as  onnecoiMuy, 
and  fully  supplied  by  the  prehibitidn  to  pass  laws  impairing,  tiie  obUgation  of 
coptiafiU. 

Judge  Phase  says,  <f  K  ine  piofaibition  against  making  •  ex  poet  fiieto'  laws  wis 
Intended  to  secure  peisonal  rights  from  being  afl^ptod  or  injured  by  suth  laws,, 
and  the  prohibition  is  suffidentiy  extensive  for  that  object;  the  other  NstiafaitsI 
have  enumerated  WeretmneeeMory,  and  dierefere.  hnproper ;  lor  botii  of  them 
are  retrospective."  ^^ 

Jjidge  Patterson  says, «  where  if  Uie  neecMsUy  pt  use  of.  the  Utter  words.  If  a 
lawjmpalritog  the  obligation  of.eorUraeU  be  epmprehended.  widiin  Uie  leime  ex 
post  iaeto  law?  It  is  obvious  frort  tiie  .specification  of  contracts  itt  the  last 
member  of  the  clause,  that  the  framers  of  the  constitiition-did  not  undentand  or 
Uie  die  words  h)  the  sense  contended  for  on  the  part  of  die  pliQntiflb  in  error. 
They  understood  and  used  tfie  words  In  Uieir  known  and  af^ropriate  significa- 
Uen,  as  referring  to  crimes,  pafais  and  penalties,  and  no  farther.  The  arranfement 
of  the  distinct  members  of  thU  section  necessarily  points  to*  t&is  meaning.*' 

Judge  Iredell  considers  die  extended  ponstructioo  of  the  phrase  as  unnecessary 
for  another  reason.  "  The  pc;iicy,  the  reason.and  humanity  of  die  piohibitiond^ 
not,  I  repeat,"  says  die  judge,  ^  extend  4o  dwU  cues,  to  case*  diat  morel  v^lfed 
the  private  property  of  citizens."  ' 

On  these  opinions  a  variety  of  rem^ks  may  be  made. 
And  the  first  is,  diat  the  learned  judges  could  noit^en  have  iordsoen  Ibo  gM 
variety  of  forms  in  which  die  violatiomi  of  private  right  have  since  been  pmsenf 
od  to  tills  Court.  .Thecaseofalegistature  declaring  a  void  deed  to  be  a  valid 
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deed/ is  •  ftimiig  one  ta  show,  both  that  the  pfohtbitioD  tp  pass  hws  violatfaig 
tbe<»Ulgp(tioD  ef  contFacts,  is  not  a  sufficient  protection  to  private  rights ;  and 
that  the  policy  and  reason  of  the  prohibition  to  pass  ez-po*t  ^cto  laws,  does  ex- 
tend to  civil  as  weir  as  criminal  cases.  This  Court  has'bad  more  than  once  to 
toil  «p  hill  in  order  to  bring  within  the  restriction  on. the  slates  to  pass  laws  Tib- 
lating  the  oldigatlon  of  contracts,  the  most  oiwioas  cases 'to.  which  the  constitb- 
tion'was  intended  to  extend  its  protection:'  adifficuhy;  which  It  is  obviovis 
ml^ht  often^be  avoided  by  giving  to  the  phrase  ex  post  faoto  its  original  fnd  na-- 
taralapFpHcatlon.-  'It  is  then' due  to  the  venerable  men  "whose  opinions  I  am 
eombatinf,  tv  believe  that  had  thti  and' the  many  «tber  simikr  cases  which  may 
oe^ur  and  wfU  oeenr^  been  presented  io  tbeiy 'minds,  they  would  have  .seen  that 
in  dvil«aMis,  the  rtetrlction'  not  tofass  ex  post  facto  laws  cbuM  not  be  limited  to 
criminal  st^tutes^  without  restrfcthig  th^pt^tection  of  the  constitntiott  to  Ibbunds 
tfait  would  import  a  positive  absurtlUy. 

2.  High  and  respectable  as  is  the  authority  of  th6se  dfstihgttished  men;  it  Is 
notlinpermitled  to  say,  that  when  they  speak  of  the  ktwwn  and  ieitled  ahd  Uchni- 
eal  meaning  of  words,  they  submit  their  opinions  to  that  arbiter  of  truth,  to  whose  * 
Joiisdletion  all  men  ))ave  an  equal  right  to  appeal.  I  think  IJiay^^ne  &r  to 
show  that  their  quotations  do  not  fix  the  meaning  of  the  phrase  under  considebi- 
tion,  with  Immovable  firmnc^ss.  Karyland  first  used  it  hi  this  restricted  sense, 
and  North  Carolina  copied  from  Maryland ;  and  if  the  evidence  of  contemporaries 
may  be  retlced  oo,  Mr  .Chase  was  one.  of  the'  comdjiittee  who  reported  the  consti-' 
tutioa  of  JUkryland ;  and  thus  stands  the  kutbority  for  the  restricted  use.  Very, 
many  hwlaneeS'Of  the  more  general  use  of  the  phrase  may  be  added  to  the  au- 
tiioil^  o^  Lord'-Rasrmon^,  some  of  which  1  will  mention.  Certainly,  in  Lord 
Raymond's  time.  It  bad  not  received  this  technical  established  signification ;  and 
bow.  iC  tan  be  prbvjid  to  have  acquired  it  -since,  ts  not  very  easy  to  perceive.  * 

The  Mowii^  instaneesofitt  ancient  generalpse  will  show  that  if  accoutred,  it ' 
most  befn  modem  times,  and  therefore  the  proof  ought  io  be  the  more  accessible. 

m  Sir-  F.  Bacon'e  Ifaxims:  -  Max.  8.  Estimatio  preterit!  delicti  ear  poUjatto 
nunqoam  creseit. 

.  And  all  the  cases  given  to  illustrate  the  maxim,  are  eases  at  comlnonrlaw,  such 
90*^  slander  of  one  who  after  becomes  noble  r  tMs  Is  not  scandalum  magnatum.** 
Urns  showing  that  It  has  no  peduliar  connexion  with  statute  h|w. 

Ma.  21.  Clausute  vti  dispiMltfo  Inatilis  p6r  pr»smnptl6nem.vel  cattsam  remo- 
ttm  expoHfoetc  nanfiUcUw. . 

And  all  the  examples  furnished  on  this  maxim,  are  cas«»  of  dvil  rignts  una 


1  Shippard^a  IbueM&ne,  68.  •<  It  is  'a  rule,  that  if  a  contract  be  npt  in  itt 
inception  mrurfous,  no  matter  ex  pdst  facto  shall  make  H  so." 

1  8keppareP$  Tbuehstone,  68.'  '*  Where  a  deed  good  in  its  creation  shall  be- 
come void  ex-poHfaeto  ;  by  rf^ure,  &c." 

1  SaueppmyS?9  TJ^Astone,  2a.  <>'Where  a  deed  lit  void  ab  initio,  and  where 
it  doth  become  yoid  by  matter  ear  po$tfaeto.** 

€hdolpkKH'i  "hew  of-iht  MmvraUy,  109.  "And  the  performance  of  some- 
thing «»  po»t  facto  withfai  the  realm,  in  pursuant  of  a  preceding  contract,  kc. 
doth  not  make  It  cease  to  l>e  maritime." 

Xhe  same,  hk  his  Law  of  J^cutor$,T  ble  D.  **  How  a  devise  originally  void 
may  become  good  ecposty^Kto." 

JBuisfrode,  17,  5,  B.  a.  p.-4i:B,  *'  Where  the  first  contract  is  not  usurious.  It 
shall  never  be  made  so  by  matter  <e»jM»8<yiicf6 

8.  It  is  a  remark  of  Judge  Patterson,  that  the  arrangement  of  the  distinct  i 
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l»ert  of  Ihit  tMtioo  in  tike  cootdtatioif,  Deeestarily  pofntt  to  the  restrictive  mean« 
ing  wfaieh  he  asiigiit  to  thii  phrtte.  But  with  ell  deference,  I  most  contend  that 
if  ai^y  thing  is  to  he  deduced  from  tlie  artangement  of  the  three  instances  of  re- 
striction, the  argument  #ii}  he  against  him.  For  hyptecing  "  ez  poet  facto  laws" 
between  bills  of  a'ttahkder,  which  are  ezdusirely  criminal;  and  la^s  violathig  the 
obHgatibn  of  contracts  which  are  ezcdusiyely  civil,  it  would  rather  seem  that  ex 
poMifiufo  locos  partook  of  both  characters,  was  common  to  both  purposes* 

4.  There  is  one  view  in  ^hicb  the  consistency  am)  compreheoslveneas  of  the 
views  oX  the;  learned  judges,  whose  opintops  I*  hi^ve  ventured  to  examine,  may  lie 
wtH  defended.  /  And  It  presents  an  alternative  to  which  I  have  no  doubt  that 
this  Court  vyill  sooner  or  kte/  bec^pelie^'  to  rtfioit ;  in  order  to  maintain  its  own 
consistency,  andyet  give  to  the  constitution  the  s^ope  which  is  necessary  to  at- 
tain its  general  purposes  in  this  section,-  and  to  rescue  it  from  Ihe  imputation  of 
absurdity,  hi  guarding  against  the  minor  evil,  and  making  no  provision  against  a 
greater;  in  leaving  un^ntroUed  the  ezerdee  of  aTprower  to  create'the  cooiracto 
of  parties;  while  they  restiiet  the.  exercise  oC  i  power  to' violate  those  contracts 
.  when jnade  by  parties  themselves.^ 

That  ia»  to  bring  ^ases  similar  to;  the  present  within  what  the  Iw  terma  the ' 
equity  6f  a  statute.  According  to  my  construction,  this  ie  unnecessary,  and  / 
sKa]]  never,  t^e  compelled  to.  resort  to  this  application  of  a  principle  so  exception-' 
able  in  its  h>6uence  upon  a  iuodamental  law.  But  I  see  not  how  thos^  who  think  : 
diflerently  from  me  will  be  able  to  a4To<&te  it«  unless  by  an  ameddment  of  the 
constitution.  *  , 

If  the  correct  exposition  nf  "  the  equity 'of  a  statute,*'  be  .**  a  conf  truction  made 
6y-the  judges,  thut  cases^out  of  the  letter'  of  the  statute  which  are  wlthin.tfas 
s«me  mischieror  cause.  Of  making  (he  statute,  shall  "be  within  the  remedy  thereby 
given,**  1  fo/r.  24;  or  as  another  author  defines  it,  *<verborum  lef^sdlrectio  effi^ 
ckn^,>um  una  res  solummodo  legis  cavetur  verbis,  ut  oronis  alia  In  Bquali  genere 
eisdf  m  caveatur  verbis,'*  Plovoden,  407 ;  there  could  be  no  objection  to  bringing 
the  case  of  making  a  void  deed  vaiid^  within  the  provision  of  ihe- qomrtitution . 
against  violating  the  obligation  of  contracts,  if  we  were  construing  a  statute. 
And  then,  Ifatf  protection  which  is  lost  to  tb«  constitntion,by  the  restricted  con- 
struction of  ".eji  post  facto  laws,*'  would  be,  I  believe,  wholly  restored.  But- 
whether  thishtitnde  of  construction  can  be  safely  and  on  principle  applied  to  the 
constitution,  is  with  me ''a  serious  doubt;  and  hence  I  have  felt  an  Interest 
in  endeavouring  to  avoid  the  necessity  ot  resorting  to  it,  by  showlog  that  the 
case  of  Calder  vs.  Bull  cannot  claim  the  pre-eminence  of  an  adjudged  case  upon 
this  point,  and  if  adjudged  was  certainly  not  sustained  by  reason  at  autho^ties. 
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opinion  of  Mr  Jiutiee  Washington  in  thi  jeireuU  court  of  the  Vhiied  SlaUo 
for  the  eoiiem  diftriet  of  PenHeylvimia  in  1821,  m  the  tdee  o/'Looidtle  ««. 
Brown. 

Among  the  reasons  assigned  for  a  new  trial  is  the  followtog : — 

That  a^  protest  fof  noD  acceptance  of  an  inland  bill  of  exchange  was  admitted 
Ih  evidence.' 

The  inquiry  tlien  is,  whether  a  bill  drawn  in  New  Orleans  upon  a  person  Utr« 
Ing  In  Pennsylvania,  is  an  inland  or  a  foreign  bill  ? 

To  this  inquiry  my  attention  has  been  directed,  because  to  this  alone  tne  ar- 
guments of  the  counsel  were  applied.  The  question  is  in  a  great  measore  new, 
as  well  as  difficult,  and  involves  general  principles  in  aelation  to  the  federal  anion 
of.  these  Itates,  which  T  consider  as  1>eing  highly  important 

Foreign  and  inland,  when  applied  to  bills  of  exchange,  are  terms  merely  tech- 
nical, which  we  have  borrowed  frorn  the  English  law,  to  which  it  Is  proper  wn 
should  refer  for  their  true  meaning.  The  English  elementary  Writers,  in  distin- 
guishing the  one  kind  of  bill  from  the  other,  make  use  of  different  expressions, 
all  of  which  however  seem  to  be  intended  to  mean  the  same  thing.  ]£yd,  in  bis 
treatise,  p.  8,  describes  foreign  bills  to.  be  those  which  pass  from  one  cotiii(ry 
to  another,  and  Inland  bills,  jpuch  as  pass  between  persons  residing  th  the  §ame 
country i  Evans,  p.  2,  states  a  foreign  bill  to  be  one  which  is' drawn  by  a  credi- 
tor in  one  kingdom  upon  his  debtor  in  another,  'and  an  inland  bill,  as  one  where 
t|ie  drawer  and  the  drawee  residis  in  this  kingddm,  Blackstone  in  his  Com- 
mentaries, Vol.  II.  p.  407,  uses  thjs  word  abromd,  when  speaking  of  a  foreign  biU; 
and  kingdom,  in  reference  to  an  inland  bill. 

If  the  phrase  kingdom  is  to  be  taken  hi  the  strict  sense,  to  mean  the  territoiiee 
belonging  to  the  king^it  would  foltow  that  bills  drawn  in  the  West  Indies  upon 
England,  would  be  considered  as  inland;  which  they  moat  unqueationably  are 
not.  No  direct  authority  wu  produced  by  the  counsel  on  either  side,  nor  have> 
I  been  able  to  meet  with  any,  as  to  the  particular  character  of  bills  drawn  out  of 
England;  but  within  the  king's  dominions,  on  England.  It  was  said  'by  Tkeby, 
In  the  case  of  Bromwick  vi  Lloyd,  2  Luter,  1685,  «*  that  bills  of  exchange  at 
first  extended  only  to  merchant  etrangere  trading  with  EngUeh  merchants,  and 
^afterwards  to  inland  bills  between  merchants  trading,  the  one  with  the  other 
here  in  Sngland,  and  afterwards  to  all  traders,  and  of  late,  to  all  persons  traf- 
ficking •or  not:"  from  which  expressions  it  would  seem,  that  inland  bills  were 
confined  to  persons  residing  in  England. 

In  the  argument  of  this  cause,  it  was  said  by  counsel  that  bills  dnwn  in  Scot- 
land upon  England  ^nce  the  union,  were  treated  as  inland,,  and  if  any  direct  de- 
cision to  that  effect  had  been  produced,  I  should  h^ve  deemeB  it  worthy  of  siefi- 
ous  consideration.  I  have  spared  no  pains  during  the  Vacation,  in  searching  fi>r 
such  a  decision,  but  without  success.  Marcus,  p.  2,uses  some  loose  expressions 
to  that  eflbct,  but  it  would  be  very  unsafe  to  rely  upon  them  as  aothoiily.  In 
SwifVe-  TreoHee  on  BiUi,  p.  291,  the  learned  •  author  lays  it  down,  that  bills 
drawn  in  Ireland  before  the  upion,  and  in  their  colonies,  on  England,  were  treated 
as  foreign  bills.    He  adds,  **  I  know  not  whether  the  question  has  arisen,  bow  i 
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lifflthriIb»conrfdtnd,di«inilntiiyo(liarstet«liitlMiiiilotf:  bat  tke  pneCied 
bis  beao  to  •dmlt  protMtt  for  noa-aeeeptaiiee  and  noD-ptymtnt  of  bills;  imdor 
tbo  oflkial  Mil  of  notaitot  pvMie,  to  be  leonehMlYe  ofrMenco  of  tbo  fiict,  in  like 
anonor  ts  in  tfie  que  of.  foreign  bille:  of  oooite  tlioy  may  be  tontidered  to  be 
foieign  billa.*'  I  refer  to  wbat  ia  bare  atated,  not  aa  the  kind  of  authority  whicb 
t  irU  in  aeareb  ot^bat  u  the  atatement  of  a  learned  Judge,-  in  a- highly  eommer- 
eial  atate,  in  relation  to  the  practice  of  lawyers  ttid  merchants  upon  thia  subject. 
In  the  case  of  Kiog  «a.  Walker,  1  Bhek.  Bep.  M,  it  was  said  by  counsel,  and  not 
eoQtiadicted  by  the  bench  or  bar,  « that  it  bad  been  questioned  whether  Scotch 
bills  of  eichange  were  inbnd  or  foreign  biila,  and  been  detemUned  by  Chief  Jna- 
tice  Ryder,  at  Guildhall,  that  they  were  fer^  billa,** 

That. inland  bUla,  prior  to  the  at^tnte  of  t6e  8th  and  9th  of  VT.  Dl  c.  17, 
were  consfdeied  as  confined  toEng^and,  is  strong 46 be  inferred  from  the  pro* 
visions  of  that  atatote,  which  apanka  of  Ulla  drawn  at  any  place  io  the  kSngd&m 
^EngUmdt  daminUm  qf  VTnisir,  or  fotoia  tfBtnaUk  s^pen  l\D€td;  altbou^ 
Waleaand  Berwick  had  been, pievioiia  to  Hiat stalote, aa  fihnly  nnited  to  Eng- 
land aa  ScotbuMi  wis  after  the  onion.  It  Is  possible  that  naming  Seodand  and 
the  town  of  flenntek,  was  imnaeaasaiy,  and  that  they  might  hasy  been  eoosidmd 
as  JncKided  qader  the  geneni  terms,  kkt^dom  4^  SingUmiL  Howerer  this 
might  have  been,  it  wojd  eeem  thai  the  l^;lslataie  which  enacted  that  atatnto 
thongbt  otherwiae,  or  H  la  net  likely  that  th^  wottU  haVe^been  Indnded  by  et- 


If  bOla  drawn  in  Enghmd  on  Seottand  be  lalitnd  billCthey  are  of  a  particiriar 
character*  aa  it  |a  peifoelly  dear  that  they  am  not  within  tho  proviaions  of  the 
above  statnte,  and  eonaeqaenUy  cannot  be  protested ;  nor  are  they  jentitled  to  any 
of  the  other  privilegea  beatpwed  by  that  atatnto  upon  inhnd  bills.  And,  if,  in 
foot,  they  am  so  traated,  it  is  faiconceivable  that  that  portion  of  the  British  donU>> 
nions,  and  even  England,  should,  for  so  long  a  period,  have  beenr  anli}ected  to 
the- inconvenience  of  havkig  a  species  of  commeicfal 'paper,  which-  ia  neltiier  a 
fomign  b(P^  nor  a  atatntory  faiiand  liilL  Unlva  they  ameoosldered  and  treated 
aa  of  the  former  deaeriptlon,  it  ia  highly  probable  that  the  atatnlea  8lh  anfl  M 
W.  ULmvM  havttbeen  extended  to  Scotland,  aa  it  wtt  to  Waiee^ and  thetevrn 
of  Berwick. 

If,  fas  point  of  foci,  theoe  bilto  are  treated  aa  foreign  (aoeochiafoa  to  which  my 
mind  atiranglylncBnea),  it  cannot  hot  have  a  abpong  bearing  upon  tUacaae.  The 
union  between  Engtand  and  Scotland  is,  politically  speakhig,  tt  intimate  aa  be> 
tween  England  and  Walea,  or  between  the  diflerent  coontlea  of  either.  Th^ 
*foi|n  one  kingdom;  are  snbieel  to  the  same  gbvenunent;  and  are  lepmaented  In 
the  mate  legialatlve  body ;  and  althoogfa  the  bwa  and  coatoam  of  ScotUmd  in  feiee 
at  the  time  of  the  onion  worn  auilbmd  to  eonthine,  yet  they  are  aitasable  by  the^ 
perifaunentof  OieatBritafai,  even  as  they  ralate  to  private  rigbta;.  ifthe  altemtien 
ahonid  be  deemed  for  the  evident  utility  of  the  people  oC  Seotland. 

HIMrdifleientis  thomileDof  theaestateal  They  are,  in  their  sephiatn  poll* 
tical  capedliea,  aoveseign  and  independent  of  each  ether,  exeept  ao  for  aa  they 
have  nulled  for  their  eommen  defonee  and  for  national  pnrpoaea.  ^They  have 
each  a  constitntion  and  fosm  of  goveiiimeiit,wlthafi,the  attrihnteaef  sdvemign* 
ly.  As  lomatten  of  national  concern  tiwyibfm  one  govennnent,  am  solgeet  to 
tiieaaflM  kws,aiidBmy  be  emphatically  denominated  one  people.  Inallothar 
reapects,  they  are  aa  distinct  as  diiforent  forma  of  govannmnt  and  dlfibrent  lawa 
amrenderthem.  It  iatrue,thatthedtiaenaofeacbatateareeAlitledtoallthe 
privileges  and  iaunonftliae  of  eilixena  to  every  other  state:  that  the  aovereignty 
of  the  alatea  hi  relation  to  fugiUvea  from  justice,  and  from  servlcb,  is  ttaritod: 

Vol.  II.— 4  M 
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Md  that  Mdi  itate  U  bomd  to  giv«  foU  faith  ao  credit  to  tliO  poblie  aeti,  po- 
cords  and  jodicial  procoedingi  of  bar  lister  states  'Bat  these  privileges  and  dis- 
abilities are  mere  creatures  of  the  constitution ;  and  it  is  quite  fair  (o  argue,  that 
the  framers  of  that  instrument  deemed  it  necessary  to  secure  them  l>y  express 
provisions. 

In  the  case  of  Warder  vs.  Anell,  2  Wash,  Mtp,  282,  the  question,  in  part,  was, 
whether  the  tender  laws  of  Pennsylvania,  where  the  contract  was  made,  ought  to 
be  regarded  by  the  courts  of  Virginia,  where  the  suit  was  brought?  and  through- 
out  the  opinions  deUveied  by  the  judges,  Pennsylvania  fras  treated  as  a  foreign 
country.  The  president  of  the  court  Is  express  upon*this  point.  He  observes 
that  *<  in  cases  of  contracts,  the  laws  of  %  foreign  countiy,  where  the  contract  is 
-made  must  govern.  .The  same  principle  applies,  though  with  no  greater  force, 
to  the  difierent  states  of  America ;  for  though  they  form  a  confederated  govem- 
ment,  yet  the  several  states  retain  their  individual  sovereignties,  afi4toit&  respect 
to  thek  mtmtqpol  laws,  art  to  each  other  foreign,'* 

If  the  union  between  the  states  be  so  complete,  that  a  biH  drawn  in  one  state 
upon  another  is  to  be  treeted  as  an  inhmd  bill ;  one  would  suppose,  that  a  discharge 
mder  tiie  insolvent  laws  of  one  state,  though  the  creditor  resided  in  another 
state,  would  be  regarded  as  a  discharge  in  every  otheir  ^tate.  And  yet  the  law  is 
otiierwise  laid  down  hi  Massachusetts  and  New  York,  and  peihaps  in  other 
states.  Vanmugh  «s.  Arsdaln,  8  Oimes,  154.  Smith  v$.  Smith,  2  Joh$u,  Jlep. 
226.  These  decislopis  are  in  strict  conformity  with  the  rule  in  England,  tliat  a 
dischaige  under  jt  foreign  bankrupt  law,  is  no  bar  of  a  debt  contracted  in  Eng- 
land, due  to  a  cieditor  residing  there.  1  Eagt,  6.  In  Pennsylvania,  the  rale  of 
reoiprocity  is  ot»serve4,  and  the  courts  here  will  discharge  on  common  ball,  a  per- 
son who  has  been  discharged  by  the  insolvent  laws  of  another  state ;  if  the  eourte 
rf  €kat  etate  use  the  $ame  eourteey  towarde  the  ctKsens  •/  PennsylMmHi. 

2  JBMflft.  all. 

Even  the  Judgments  of  other  states  are  considered  in  the  courts  of  Termont, 
Massachusetts  and  New  Yojk,  as  being  so  for  foreign,  that  the  grounds  of  them 
may  be  inquired  into,  when  impeached  by  the  defindant.  Stoddart  es.  Allen, 
Chip.  Ui  Bartlett  es.  Knight,  1  Maee,  Rep,  401.  Hitchcock  «s.  Aicken,  1 
OBMies'siZep.  460.  In  Hnbbell  vs.  Coudrey,  5  jTo^s.  Rep,  182,  the  court  con- 
aideied  a  Judgment  rendered  in  (he  state  of  Connecticut  as  a  simple  contract 
debt;  and  so  a  judgment  rendered  in  a  French  tribunal,  wolild  be  considered  in 
the  Engiifb  and  American  courts. 

It  seems  veiy  clear  that  all  the  above  cases  proceed  upon  the  principle  laid 
down  by  president  Pendleton,  t>efore  noticed,  **  that  with  respect  to  their  imim-  • 
c^<  lotes,  the  states  are>bfe^  to  each  other.'*  And  if  this  be  so,  I  am  at  a 
loss  to  conceive,  how  a  bUl  of  exchange,  drawn  in  one  state  upon  a  person  resld- 
'ing  in  another,  can  be  considered  as  an  inland  bill.  Hie  hiconvenlences  which 
would  reeult  by  so  considering  them,  would  lead  me  to  iiealtate  kmg  before  I  oould 
be  induced-  to  do  It;  unless,  indeed,  I  were  pressed  by  decisions  of  the  courts  of 
the  United  States,  or  a  current  of  state  decisions.  It  may  be  sufficient  to  point 
out  one  of  the  faiconveniencellilkided  to,  vis.  the  necessity  of  proving  by  depo- 
sitions or  witnesies;  In  eveiy  suit  upon  such  a  bill,  presentation  and  a  demand ; 
since  the  protest  could  not  be  given  in  evidence  to  .prove  Aoee  focts.  It  is 
gieatly  to  be  fesired,  Ihat  such  a  necessity  would,  in  no  small  degree,  cramp  the 
drculaUon  of  this  species  of  paper. 

The  only  case  I  have  met  with,  in  which  these  bills  have  been  considered  as 
failand,  is  that  of  Miller  vs.  Hackley,  6  J^hsu.  876  ;  which  1  acknowledge  to  be 
the  decision  of  a  court  greatly  to  bo  respected.    It  Is  however  a  single  authority. 
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•oi'tliif  pftrtietilar  qaettioD  do«s'  not  appear  to  have  beeft  Tety  mfirately  eniiiliied 
by  tbe  bench  or  bar.  Indeed  as  the  cauae  was  decided  u|kin  the  gronnd  of  irant 
of  notice  of  the  proteet,  it  was  iminaterial  whether  the  bill  was  lbrf>ig;n  or  inland ; 
riniee  the  objection  was  equally  fatal  in  both  cases ;  and  it  was  therefore  the  less 
necessary  to  eiamuie  with  attention  the  other  point.  It  may  be  worthy  of  re- 
maifc,  that  the  counsel  for  the  pfatintiff  in  that  case  phiced  great  reUanee  upon  n 
note  in  tbe  2d  vol;  of  T\ieker^$  BUuktUme,  p.  467 ;  in  which  tiie  learned  editor, 
speaking  of  iniand  bills  of  exchange,  )n  reference  to  Viiglnit,  deseiibee  tbem  as 
blHs  dhiwn  in  that  state  on  any  otbe^  of  the  states.  But  the  oponsel  eooM  not 
hare  been  apprised  of  the  circumstance,  that  by  a  liw  of  that  stile,  passed  on 
the  28th  of  December  1798,  it  was  decjareid^  that  bills  of  ezehange  drawn  by  any 
person  residing  In  Tlrginla,  on  any  peiton  in  the  United  Statee,  should  be  eoii« 
sidered  as  an  inland  bill ;  and  the  act  proceeds  to  give  dameges  and  interest  in 
case  the  same  should  be  protested.  I  remarlc  lurdier,  tluit  It  Is  not  easy  to  tt» 
coDcile  the  decision  hi  BliOer  p$.  Haekley^  u  to  this  pohit.  With  those  before 
mentioned.  Which  tieet  the  slates,  in  respect  to  their  municipal  faiwi»  m  foieigD 
to  each  other. 

I  bslleve'thet  the  geneni  opinion  oC  commercbl  and  legal  men  In  the  United 
Stalse,  has  not  corresponded  with  the  doctifaie  laid  down  hi  tiie  above  case. 
This  may  ftirlf  be  conduded  from  the  circumstance;  that  those  bills  have  uni- 
feimly  been  protested ;  end,  as  far  as  I  am  faiformed,  this  is  the  second  case  only 
in  which  the  validity  of  those  protesto,  or  their  admissibility  fak  evidenee,  hae 
been  questloaed.  In  Swift' $  Euay  on  JKUs,  before  referred  to,  p.  8S6!,  tiie  au- 
thor observes,  that  •*  it  is  generally  understood  by  merchanto  in  this  state,  that'oa 
bills  drawn,  here-on  a  foreign  country,  and  returned  protested,  twenty  per  cent, 
damages  is  allowed ;  and  tjbat  on  bills  d^wn  oo  any  other  *Ute  in  the  union 
{'whkh  arete  h&ean»idered  a$/breign  bilU),  two  and.e  half  per  cent,  shall  be 
allowed  in  lieu  of  all  costs,  chargee,  and  damages.'^ 

Upon  the  whole,  I  am  of  opinion;  that  upon  prmciple,  as  well  as  for  the  sake 
of  commercial  coovenieBce,  the  bill  in  question  is  to  be 'considered  as  a  forcfign 
UD,  and  therefore  that  thd  plotest  was  properly  admitted  iO  evidence(a). 

(a)  By  an  act  of  the  state  of  Pennsylvania,  passed  tbe  M  of  January  1815,  it  is 
enacted  '*  that  the  offieidl  acts,  protests  and  attestations  of  all  noUries  public, 
acting  by  the  antbdrity  of  the  commonwealth,  certified  ac<;ordiDg  to  law,  under 
their  respective  hands  and  seats  of  ofSce,  may  be  read  and  received  in  evidence 
of  the  iacts  therein  certified^  in  all  suiu  that  now  are  or  hereaher  shall  be  depend* 
ing:  provided  that  any  party  may  be  permitted  to  contradict  by  other  evidence 
any  such  certificate.**  The  question,  of  course,  in  the  above  case,  whether  the 
protest  was  or  was  not  an  official  act,  depended,  in  the  vfew  of  the  counsel  who 
argued  this  cause,  upon  the  main  question » whether  tbe  blU  was  foreign  or  inland  ? 
If  the  former,  the  protest  was  iMlcessaTy,  and  was  therefore  en  official.act.  The 
case  of  Browne  vs.  The  Philadelpliia  Bank,  S  Serg.  if  RowU,  494,  in  which  it  was 
decided  that  a  notarial  protest  ia  evidence  of  demand,  and  of  notice  ^  the  faidurser 
of  a  promi§9ary  note  under  tl^e  above  act.  was  nfttlb  point ;  nor  was  it  dted  by 
counsel,  when  the  above  case  was  decided. 
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PRINCIPAL  MATTERS 


ACTIONS. 

By  tbe  bw  of  lfi«iMip|»i»  tbe  inign^eof  »  cboM  in  tetioo  IM7  iflMitate  » 
imit  In  Ms  own  ntoie.  When  ^borefore  an  ozoculorrliaving  pioyed  tlie 
willof  bis  teftator»  in-Kentndiy,  bad  awigned  a  pfomiaaoiy  note  due  to 
tbe  etUte  by  a  citlien  of  Mississippi;  tbe  suit  was  well  brongbt  h^  the 
assignee,  without  any  probate  of  ibe  wiU  in  that  stete.  iBarpm^  ts. 
Buiier.    389. 

ADMINISTRATORS. 

1  •'Where  admhiistrators,  acting  under  the  pioTisions  of  an  act  of  awembly  of 
the  state  of  Ohio,  were  oidexed  by  the  .court,  ?estod  by  tbe  law  with  tbe 
power  to  grant  such  order,  to  sell  real  estate,  and  before  the  sale  was 
made  the  law  was  repealed,  the'  poweia  of  the  admhiistratois  jto  ■  sell 
terminated  with  the  repeal  of  tbe  law.  2^  JBank  rf  JZamtttofs  ts. 
DiuUsy^s  Airs.  628. 
.  S.  The  binds  of  an  hitesute  descend  not  to  tbe  administiator,  but  to  thelieir ; 
they  Vest  in  him,  liable  to  the  debts  oftiib  ancestor,  and  sub||ect  to  be 
sold  for  those  debts.  Tbe  administiator  has  no  estate  in  the  land,  tint 
a  power  to  sell  under  tbe  authority  of  the  court  of  camraon  pleas.  This 
is  not  ah  independent  power,  to  be  ei^ccised  at  discretion,  when  the 
exigency  in  his  opinion  may 'require  It;  biil  it  is  confened  by  the  conr^ 
in  estate  of  things  prescribed  by  the  law.  The  order  of  the  court' is  a 
pre^ieqiiisite,  bidispensaUe  to  tbe  TCiyaklstence  of  the' power;  anc|  if 
the  law  which  authorises  the  court  to  make  the  order,  be  repealed,  the 
power  to  sefl  can  heyer  come  hito  e;^steDce.  Tbe  repeal  of  such  a  kw 
divests  no  Vested  estate,  but  it  is  the  exercise  of  a  legislative  power, 
which  every  legislature  possesses.  The  mode  of  subjecting  the  pro*, 
perty  of  a.  debtor  to  tbe  demands  of  a.  creditor,  must  always  depend  on 
the  wisdom  of  the  legisbture.    md.    623. 
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AMENDMENT. - 

1.  The  deolantion  |iaiported  to  count  opon  tiity-eigfat  bllii  of  the  burir  of 
the  cominonwealth  of  Kontucky,  and  it  appeued  Oui\  one  of  tlio  billo 
bad  been  omitted  to  be  described,  lo  that  the  .deelaretion  mode  out  » 
le«  ram  than  the  writ  claimed  or  the  jadgroelit  {pye.  The  deinidanla 
hi  error,  plafaitiflb  below,  moTed-for  leave  to  cure  the  delect  by  enteitaig 
a  remittitur  of  the  amount  of  ikt  bill  ao  bmitted  and  damages  ^ro  tonfa. 
This  Court  thinks  itself  authorised  to  make  a  precedent -in  fortherance  of 
Justice,  whereby  a  more  convenient  practice  may  be  introduced,  and  tr 
aUojir  the  party  to  enter  his  remittitur;  but  on  payment  of  the  costs  o' 
the  writ,  if  error  is  prosecuted  no  furtfier  after  speh  amendtaent  aaade. 

ASSUMPSIT. 

1.  The  act  faic^iporatiiig  the  bank  cf  the  commonwtaltfa  of  Kentucky 

contains  a  provision  by  which  it  is  enacted^  that  the  bank  IfaaU  receive 
money  on  deposit  without  being  required  to. give  an  obligation  under 
seal  to  re-pay  it  This  enactment  must  be  construed  with  regard  to  thn 
practice  of  banking,  and  ib»  general  understanding  of  mankind ;  aad 
must  create  a  liability  to  the  depositor  by  Che  simple  act  of  depodting, 
that  is^  an  assumpsit  in  law,  implied  from  an  act  i^  pai§.  The  BmUt 
^Ou  Commonwealth  qfXeniueky  vs.  H^ter  ei  ol.    t24. 

2.  Upon  the  deposit  b^ng  made  in  the  bank  of  the  commonwealth  of  Ken- 

tn^,  the  cashier  gave*  under  his  hand  a  oertificate  that  there  had  been 
deposited  to  the  er|ntt  of  the-phintiBs  ^tow,  $7780.81, •  which  ie 
subject  to  lbei?^.order  on  presentation  of  .this  ceKificate.  The  deposit 
#as  made  m  the  notes  of  the  bank,  and  wb^n  the  same  were  deposited* 
and  when  demand/of  payment  was  made,  the  notes  wer^  passing  at  one 
half  their  nominal  value.  W^en  th<^  certificate  was  presented  to  the 
bank*'^  cashier  offered  to  pay  the  amount  in  the  notes  of  the  bank, 
but  they  refused  to  receive  payment  fai  any  thing  but  gold  or  stiver. 
Tbe-laAguageof  the  certificate  is  expressive  of  a  general  not  a  specific 
deposit,  and  the  act  of  incorporation  is  express,  that  the  bank  shaH  fiay 
»nd  redeem  their  bills  In  gold  or  sUvet.  Tlie  transaction  then  was  eqni* 
valeift  to  receiving  and  depositing  the  gold  or.  silver ;  if  the  bank  dkl 
iv>t  so  understand  K  fliey.  might  have  refosed  to  receive  it ;  and'  th0 
plaintiffs  would  certainly,  have  recovered  the  gold  and  silver,  to  the 
amouni  upon  die  face  oftlie  bills.  Ihid,  825. 
8.  The  bank  having  ofiered  to  pay  the  amount  of  the  certificate  in  their  bills, 
they  pot  their  own  construction  on  the  same,  and  they  cannot  after- 
wards say  that  the  plaintiffs  below  should  have,  accompanied  the  cer- 
tificate with  a  check.    Ibid,    826. 

BANK  OF  THE  UNITJED  STATES. 

The  charter  of  the  bank  of  flfd  United  States  forbids  the.  Uking  of  a  greater 
rate  of  interest  than  six  per  centum,  but  it  does  not  declare  a  contract 
on  which  a  greater  interest  has  been  taken  or  reserved,  to  be  void.  Such 
a  contract  is  void  upon  general  principles.  Courts  of  justice  are  insti- 
tuted to  carry  into  effect  The  laws  of  a  country,  and  they  cannot  become 
aUsiliary  to  the  violation  of  those  laws.  There  can  be  no  civil  right  where 
there  can  be  no  legal  TBmedy ;  and  there  can  be  no  legal  remedy  for 
that  ifhich  is  itself  illegal.  Bonh  of  the  United  States  yf^.  Oicen$.  588. 
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BILL  OF  EXCEPTIONS. 

tottiraoDy  tad  evUlfloce o|brad  at  tiw-trial  of  Uito  tmmhf  each  party 
in  fupiK^rt  of  iho  iMoe.  It  if  Toiy  VolattUnoui;  tad  m  oo  oscopUoii  waa 
liken  to  Ua  competancy  or  aufficioncy,  altliar  gaoaially  or  for  any  par- 
ticalar  .puipota,  it  ia  not.  prQpesiy  befim  this  Cooit  for-  ciiMidecadon» 
and  fonat  an  njfvuftfJd  and.  iwnuoataiy  barthan  upon  l|ia  laeord.  lliia 
Court  haf  bad  oc^on^  In  nuny  ^oaf of*  to  ozpreia  Ha^ragrat  on  piceoant 
of  incgolar  pioceedfai|^  of  thif  .natena*  Thofe  ^raa  not  die  aVghtof t 
naeoffiCy.  of  putting  any  porttoo  of 'the  evldeoe^in  tliii  caea  upon  the 
ffaeofd  f  dnoe  the  opinion  oftiie  conrt,  dettvered  to  the  jniy»  preeented 
a  general  prlaalple  of  law ;  and  the  applfcatip^  of  the  evidence  to  it  waa 
leftlothejory-    Pemwck^  oL  ya.  JtiUhim.    10. 

BILLS  OF  EXCHANGE. 

!•  Pi'OBBiMei^  notea« 

t.  Billf .  of  exehanga.  payable  at  a  glYen  time  after  date,  need  not  be  pre- 
eented for  aeceptante  et  ali^  and  payment  may  at  once  be  demanded  at 
their  nMtuti.ly«    J^twmk^.n^ SumralL  .  178. 

5.  It  if.  admitted,  that  hi  reepeet  to  foreign  billi .  o^  ezchanget  the-  notarial 

certificate  of  proteat.lt,  of  itieU;  eoffident  proof  of  the  diehoobor  of  a 
biU,.  without  ai^  euzlliacy  evidenoe,  Mi.  179. 
4.  It  If  not  disputed,  that  by  the  general  cUftom  of  meichanti  ia4he  Ujoiltd 
Statee,  hills  of  exchu)ge  diawn^  one  state  on  another  atite,  aie,  If 
dishonoured,  protested  by  a  notary;  and  the  productinn  oTaneh  pioleat 
is  the  customary  document  of  dishonour.    Md,  JSO.  . 

6.  If  a  person  undertake  to  accept  a  bill,  hi  coaslderatioii  that  aaolhar  will 

purchase  one  already  dmwq,  o^  ^  to  be  thereafter  dmwn^  aitod  aa  an  in- 
ducement to  the  purchaser  to  teke  it;  and  thel>in  is  porehased  tipoo- 
the  credit  of  such  promise  for  a  sufficient  consideradon ;  «Bch  proa|l|e 
to  accept  il  bfaiding  upon  the  party.  It  is  an  ortgfa^l  promise  to  the 
purchaser,  not.merely.a  promise  for  the  debt  of  tnother;  and.having  a 
sufficient  consldeiation  to  support  it,  hi  reason  and  juatiee  as  well  aa  hi 
law«  it  ought  to  hind  him.    Ibid.    ISl.   . 

6.  It  ^  make  lOtfi  diflerence  io  law,  whether  the  debt  for  which  a  bill  of 

exceptions  is  taken  is  a  pre-existing  debt,  or  money.-(faea  liifd  lor  the 
bill.  Ineaeheas^-thMiaasiibaCi^tial  credit  given  b^^paily  to  the 
drawer  upqp  the  billg^and  the  party  parts  with  his  present  rigbts  at  the 
instance  of  the  promissee,  whose  promise  ia  aubslsatially  a  new  and 
ikidependent.one;  and  not  a  mere  guarantee  of  the  existing  pseaiise  ^ 
the  drawer..  Under  such  circumstances,  there  is  no  anbatan^l  distlne- 
tion,  whether  the  bill  be  then  in  existence,  or  be  drawn  afterwarda.  In 
each  esse*  M>s  object  of  t)i^  promise  ia  U^  Induce  the  party  to  talm  the 
bill  upon  the  credit  of  the  promise.    Ibid.    13S.  > 

7.  If  the  holder  of  a  biU  of  exchange,  at  the  Ime  of  taUng  the  bill,  knew 

that  the  drawee  had  not  funds  in  his  hands  behmghig'  to  the  drawer, 
and  took  tfie  Mil  on  the  promise  of  the  drawee  to  accept  tty-eBpeclliig 
to  rscelTO  fonds-lrom  the  drawer ;  the  promise  of  tfie  4iawee  to  anoept 
the  bUI,  constitute  KV^^^  cbntiaiSt  between  the  parties^  qonridwtsnA- 
ing  the  laildre  oi  tiie  diawer  to  placefbads  hi  his  handa.  Hie  aceaptanee 
oftiie  drawee  of  a  biU,  bhids  hhn,altiioiigh  it  is  known  to  jbahoMafp  thai 
he  has  no  funds  in  hU  hands,  It  is  suffideat  tiMt  the  holder  tmsta  to  aodi 
acceptance.    Ibid.'  188. 
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BILLS  OF  EXGHAMG&. 

^.  It  If  iM  fejNied^aiat  If  »  bill  of  ezehaofe  be  diiwn  by  odo  ptrtecfrln  (be 
Binie  of  tbe  firm,  or  If  a  biH  ditwii  oo  tlio  fiim  by  tbeir  wuil  namo  and 
•tyla.  be  aceepted  by  one  of  the  partners,*  all  the  partnecfbip  an  bonad. 
It  reaults  neeaesaiiiy  from  tbe  nature  of  tbe  anoelatieni  and  0%  obfeeti 
lor  wUeh  Itia  cooftitnted,  that  each  partner  ahould  poeeem  (be  power  to 
bind  6ie  wboie,  wben  acOng  ill  tlie  name  by  .wbicbr  tbo  paftnei^ip  it 
icnown;  although  the  eonient  of  the  other  partneie,  to  tiie  partleiilir 
contract  ehould.not  be  obiained»  or  iboald  be  withheld,  f^  Jtoy  Tf. 
JokMon.    197. 

S.  Where  a  bill  of  exchange  was  dnwa  by  A.,  aM  the  dlMoloaon  of  bis 
partnership  witb  B.,  and  the  proceeds  of  the  bfll  went  to  pay»  and  did 
pay,  the  partnership  debts  of  A.  It  St^,  which  A.  on  the  dissohitkm  of 
tfaefirmfaadassaofedtopay;  the  bolder  of  the  bill  aftertts-dlshonoor 
^an  baye  no  ekim  on  B.  in  consequence  of  tbe-particnbr  appioptlatleB 
of  the  proceeds  of  the  bill.    Ikid,    IW. 

CARRIERS. 

1 .  The  law  legidatfaig  the  responsibility  of  common  owrieiai  do^  not  appty 
to  the  case  of  earrjfing  itiCBlligent  bebigf,  suck  se  negroes.  tWcarrier 
ias  not,  and  cannot  faiTO  ofor  them  the  ssme  absolute  control  that  be 
has  oyer  inanimate  matters  In  the^  natdre.of  thlUfs,  and  In  Ibeir  charr 
actor,  they  resetobM  pesseqgers,  and  not  paebages  of  I^OOda.  It  would 
jeem  reason  Ale  therefore,  that  tbe  icjponsibOity.of  the  eairier  should 
be  measoied  by  the.  law  whicli  is  applicable  tb  pasiengera,  latfaer  thin 
by  tet  whidi  Is  applicable  to  the  caHage  of  common  goods.  Asyce 
▼a.  Adsrsoft    W. 

S.  Tbe  law  applicable  to  commim  caniers  Is  one  of  gre^t  rigour*  Thon^ 
to  the  estent  to  which  It  haabeen  canieifi  and  in  the  caa^  to  wUcb  It 
has  been  applied,  itr  necessity  end  Its  policy  are  admitted ;  yet  It  ooijbt 
not  to  be  cafrted  ftirtber  or  applied  to  new.  cases.  It  has  not  been  ap- 
ptted  to  living  |Ben,jaiid  It  ought  not  to  be:    iUd,    lft6. 

t.  Tbe  ancient  rule  of  tbe.law  of  carrieri,  that  the  carrier  la  liable,  only  ITor 
ordinaiy  neglect,  does  not  apply  to  tb<  conveyance  of  shvea.*  ML 
166. 

CHANOERT,  AND  CHANCfERT  PRACTICE. 

I.  Aa  die  plahitMs  in  the  dreult  court  clafanod  under  a  conveyanee  made 
hi  puiauance  oCa  daeiee  of  a  eouit  of  competent  JnriadlctioQ,  tbe  bIH 
ought  not  to  have  been  dismlseed  lor  want  of  parties.  The  dreult  <o«ft 
ought  tP  have  giveta  leave  to  make  new  parties,  and  on  tJekftUh^  to 
bfing  the  proper  partfes  befoio  the  66urt,  the  dismission  dmilld  have 
been  wtOiout  ptcjUdlce.    SImt  ^9.  WiekJ^,    -St0. 

S.  The  Court  bas  deddiid  tbst  a  suH  could  be  malnfifaMd  In  e^lty,  by  dw 
holder  of  an  indorsed  note,  aj^lnst  a  remote  tanloiaer;  and  upon  | 
perfectly  fiuDlliar  to  courts  exercising  equity  Jurisdiction.    7%e  , 
qftheVhii€d-8tate$r9.W0i$iger.    SSI.     . 

8.  It  haa  been  decided  in  Kentucky,  that  a  suit  at  tow  could  nOU«  main- 
tained in  fliat  state  by  the  indorsee,  against  a  remote  indoraer.  The' 
conchision  then  results  from  our  decisions,  that  be  must  be  let  Into 
equity;  for  an  indorsement  is  ceitaioly  no  release  to  the  pievlous  In- 
dorsera;  and  fbe  ultimate,  assignee  alone  is  ^ntUled  to  the  benedt  of  their 
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miiilily.    And  thto.we  imdenlMid  to  be.  coiwtelMit  witli  ^  reedvtd 
«|ii0loni  M  pnctice  io  Kentucky.    Md,    848/ 

4.  Tbe  testalrilL  diiected  thft  ibejoteiMt'of  ci)iUin  fuodt  ibouid  be  UppHed 
**  to  ibe  profwr  ctdoeation"  9^  certain  pertoni,  bv  nepbewi^  *'  $0  thai 
tkty  Moy  Ac  U9€raUyJUUd  atkd  accompU^hed  m  tomt  Uirfiu  trade;** 
•Bd  geve  to  etch  of  tbem  '*  wb»cbouU  live  to  fioUh  bis  educBtioo  or 
rmch  tbe  age  of  twenty-<^n6  ye«rt,of  Bgc,  one  bundred  pounds  to  let 
him-  up  in  hie  licde/'  She  bIm  give  the  wboJe  of  ber  ecutci  of  every 
detcriptioQ,  to  be  equtHy  divided  emdng  certein  peisont,  wbo.«hould  be^ 
MTinff  fvben  the  ioterect  appUceble  to  the  ed.ucttioo  of.  bei  nephew* 
ibould  cei^  to  be  requifed«  tbey  being  come  of  the  pwionc  among 
whom  the  came  waa  to  be  divided ;  and  abe  directed  that  ao  long  aa  an^ 
one  of  the  three  nephewa  w.bo  shoold  live,  bad  not  £niahed  bb  educa* 
^on»  or  ^ved  at  the  age  of  twenty«one  year^  tbe  diviaion  of  tbe  pro- 
perty ao  tleriaed  and  given,  ahould  be  deferred,  and  no  longer. 

A  bin  waa  filed,  by  one  of.  tbe  nephews  of  tbe  te^tatiiz,  charging  that 
the  eiectttom  had  not  paid  the  aeviaial  auma  of  mon^y' bequeathed 
le'hbo,  and  praying  that  ihey  stay  be  decreed  to  pay  the  aarae. 
No  ether  peraona  were  made,  parties  to  ftut  proceeding  but  tlieexe-' 
catora';  and  after  a- report  of  tbe  maater,.  the  cause  came  on  to  a 
hearing,  and  tbe  .circuit  CQurt  dismissed  the  bill  for  want  of  proper  par- 
tiea^    Tbe  defeiidanta  at  the^gumeot  Inaisted  that  not  nnly  the  two 
nephewa,  wb'oae  education  was  provided  for  by  the  teaUtriz,  should 
have  been  made  parUpa,  but  alao  all  tbe.  reaiduary  Je)|atees.    So  for  w 
the  bill  aought  to  obtain  anch  a  portion  of  the  fund  aa  waa  by  a  foir 
q>natructlon  of  the  will  applicable  to  the  education  pf  .the  nephewa' 
of  the  teatatriz,  they  alone  were  required  te  Be  parties;  and  the.Coart 
rovcfsed  th«  decree  of  tbe  circuit  court  which  dismiased  l)ie  bill ;  for  the  ' 
purpose  01  enabling  the  complainant  to  make  the  other  two  niipbe#a  ot 
.  thertestatriz  parties* 
Tbe  Court  did  not  consider  it  necesaaiy  to  make  the  reaiduary  legatees 
partiea;  in  a  proceeding  the  aole  object  of  which  waa  to  aacertain  and. 
distribute  among  tbe  nephewa  of  the  testatrix,  tbe  amount  to  which  tbey 
wero  entitled ,  for  the  eipenses  *nf  education.    The  rasidoaiy  legatees 
have  undoubtedly  an  intcreat  in  reducing  every  demand  on  the  estate. 
Whatever  remaina,  ainks  into, tbe  residuum  -,  and  that  reaidunm  Is  dimi- 
nishedaa  well  by  tbe  claims  of  craditors  and  apedfic  legateea,  as  by  this. ' 
In  all  such  cases  the  executors  represent  the  residuary  legateea,  and 
guard  their  intaireata.    Jt  la  a  paK  of  ^tbat'duty  which  requires  them  to 
protect  the  interests  of  the  estate.   In  sttcnsuits,  the  residuaiy  legateea 
are  never  inade  partiea.    To  require  it  w6uld  be  an  intolerable  burden 
on  thoae  who  have  claims  on  an  eatate  hi  the  hands  of  exiecutors.  /km- 
dndge  vs.  WaMhmgton*»  Exeeuhn, .  877. 
6.  Where  a  bill.waa  filed  againat  the  ateckbolders  of  a  voluntary  aaaoclatfon, 
for  the  purposes  of  banking;  and  the-  proceas  ww  returned  **  served** 
upon  some  of,  the  partiea  named  in  the  bill,  aird  as  to' others,  who  were 
not  within  the  reach  of  the  process,  **  not  found  ;*'  the  Court  stated, 
that  A  waa  not  meant  to  aay,  that  in  cases  of  tbis'nalure  it  is  necessary 
to  bring  all  tbe  atockholders  before  the  Court,  before  any  decree  can  be 
made.    It  is  well  known,  that  there  are  cases  in  which  a  court  of  equity 
dispenses  with  such  a  proceeding,  when  tbe  partiea  are  very  numerous 
Vol.  II.— 4  N 
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«Dd  unknown ;  and  the  adoption  of  (he  nil^  would  eTidently  impede,  if 
not  deftQat  the  purpotet  of  justice.  MandeviUt  ei  al,  Ve.  Rigg;  4S7. 
Upon  the  death  of  some  Of  the  parties  to  the  .hill  who  had  been  served 
with  process,  the  bill  ought  to  have  been  revived  against  their  personal 
representatives,  if  they  could  be  broiifrht  before  the  Court;  unless  some 
-good  re&jion,  such  as  absolute  insolveney,  could  be  assigned  to  justfly 
the  decision.    Ibid.    487. 

?•  One  of  the  great  principles  upon, which  courts  of  equity  genetaDy  re- 
•    quire  all  j^rties,  who'  are  known  and  within  the  neaeh  of  its  Juiisdictloa» 
to  be  made  psrtie^  is  to  prevd^ot  future  litigation  and  to  take  away,  mul- 
tiplicity of  suits.  -  There  are  ezteptions,  it  is  true,  to  the  rale^  but  they 
are  founded  upoh  speolal  considerations.    Ibid,    487. 

8.  No-instances  are  known  where  a  joint  liability  has  been  esserted  before 
a  dourt  qf  chaneOry,  on' which  the  decree  has  not  been  made  against  all 
the  parties  before  it  who  did  not  establish  some  personal  discharge. 
iMd.    488. 

d.  In  a  bill  filed  ia  tho  circuit  eoort^Of  Alezandna  county,  in  the  dietriet  of 
Columbia,  against  the  stdekbolders  ef  an  association  for  banking  pur- 
poses, the  bill  was  dismissed  as  to  those  stockholders  who  were  named 
in  the  bill,hut  weip  not  served  with  pteceas ;  and  It  wis  held  to  be  error. 
As  non-residents,  the  act  of  cbngreis  ofthe  8d  of  May  i808  allows  pro- 
eeedings  to  be  had  a|rainst  them  by  publication  in  the  newspapers  in  the 
district.    Ibid,   489. 

10.  The  complainants  in  the  circuit  court  were  proved  to  be  the  regnlaily 
appointed  committee  of  a.  voluntary  society  of  iLutherans  in  actual  peer 
session  of  the  premises,  and  acting  by  their  direction  to  prevent  e  die- 
turbance  of  that  possession ;  under  the  circumstances  of  the  caae,  there 
does  not  appear  to  be  a  serious  objection  to  their,  right  to  niafaitain  e 
suit  for  a  perpetual  injunction  agdnst  the  heirs  of  the  donor,  who  sought 
to  regain  the  .property,  and  to  disturi)  their  posleeslon.  Beatty  et  aL 
vs.  KitrtM  €t  al.    584. 

11.  The  only  difficulty  which  presents  itself  upon  the  question,  whether  the 
complainants  in  the  circuit  court  have  shown.  Ml  themselves,  sufficienr 
authority  to  maintain  their  suit,  is,  that  It  is  not  evidenced  by  any  formal 
vote  or  writing.  If  it  were  necessary  to  decide  the  case  on  this  point, 
under  all  the  circumstances,  it  might  be  &iriy  i^resiinied.  But  this  is 
ilot  necessary ;  because  this  is  one  of  those  ckses  in  which  tertain  per- 
sons belonging  to  a  voluntary  society,  and  having  a  common  interest, 
may  sue  in  behalf  of  themselves  and.  others,  having  the  like  Interests,  as 
part  of  the  same  sodety,  for  purposes  common  to  all,  and  beneficial  to 
all.    Ibid.    686. 

12.  There  Is  no  doubt,  but' that  under  the  general  prayer  in  a  bill  ip  chancery 
for  general  relief,  other  relief  may  be  granted,  than  that  which  is  par- 
ticulariy  prayed  for ;  but  such  relief  roust  be  agreeab^*  lo  the  ease  made 
by  the  blil.    Engli$het  td.  vs.  Foxall.    596. 

is.  X.  marriage  settlement  provided  that  the  trustees,  after  the  death  of  the 
husband,  should  stand  possessed  of  a.  bond  executed  to  them  by  the 
husband,  and  of  the  sum  of  $87,088  to  be  received  by  them,  upon 
trust  to  place  out  the  same,  whcL  it'shall  come  into  their  hands,  at  in- 
terest, on.  freehold  securities,  or  invest  it,  or  any  part  of  it,  in  the  pur- 
chase of  stock  of  the  United  States  of  North  America,  or  bank  stock 
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tiMre*  wUh  the  egpproboHon  qfthe  t»i^  ;  and  (o  ctU.in  and  rapjKe  the 
•una,  and  leiovest  tha  aame»  apd  the  produce  tiMreof,  from  time  to  time^ 
lipon  or  jn  such  tecuriUea.  or  atock*  UfUh  the  €gi>prohiUum  of  the  wife;. 
It  ia  not  an  unreaaonable  Inteipretation  tp  aay,  /that  the  wife,  who  aur- 
▼ived  the  husband,  wu  to  have  a  controlling  agency,  wifbln  the'Uml- 
tation  proscribed  by  tiie  contract. ,  8be  haa  not  an  arbitrary  and  dnlioBit- 
'  ed  discretion.  The  investment  (s  restricted  to  three  objecta:  freehold 
securities.  United  Statea  atodi,  or  banlE  stoclc ;  and  the.  trustees  are  not 
authorised  to  make  any  other  inveatment.  The  trustees  are  beund  to 
make.the  inveatment  in  anyone  of  the  funds  mentioned,which  tht  wife 
might  roqoeat  or  direct  Ibid. 
14.  The  husband  by  his  will  confirmed  the  marriage  settlement,  and  he  for- 
Iber  declared, «'  that  if  the  sum  of  987,0W  secured  to  he  paid'to  the 
truateea  should  at  any  time  be  found  ^uAdent  to  raiae  and  bring  into 
the  hands  of  the  trustees  the  clear  annual  aum  of  $2,212.S2,  the  an- 
nuity secured. to  be  paid  to*  his  wife  by.the  settlement,  then  the  truateea 
of  hirwill  shall,  from  time  to  time,  transfer  to  theinselves,  aa  trustees  of 
the  settlement,  out  of  the  residuum  of  his  estate,  such  sum  pr  auma  •( 
poney  aa.may,  from  time  to  t^ne,  be  foun4  neceasaiy  to  make  up  any 
deficiency  there  ftiay  happen  to  be  betwten  the  current  amount  of  the 
hitereat  and  produce  of -the  prhiclpal  aoio,  and.tho  amount  of  the  an* 
noity ;  so  that,  in  no  event,  lees  than  #2,123.22  shall  be  raised  annually 
for  bia  wifis,  or  for  her  benefit  hi  the^United  Stetea.'*  The  peisonal 
estate  of  the  husband,  •  exclusive  of  the  sum  placed  in  the  hands 
of  the  truateee  of  the  annuity,  waa  ap  invest  aa  to  produce  six  per 
centum  p^r  annum,  and  the  direction  of  the  wile  te  keep  inveated 
in  six  percen^«stoek  of  thjB  United  Stateathe  #87,088,  produeed  a  de* 
ficiency  In  the  annuity,  which  aha  claimed  io  have  made  up  from  the 
residuary  estate.  The  id^e  haa  a  right  to  cUim  thia  deficiency  to  be  so 
made  up.    Ibid. 

CHARITABLE  USES. 

A  lot  of  ground  had,  Jn  the  original  plan  of  an  addition  to  Geoijietown,  beeo 
marked  **  for  the  Lutheran  chureh  ;**  and  by  thjs  Clerman  Lutherana  of 
the  place,  had  .been  used  aa  a  place  of  burial  from  the  dedicatioB,  and 
who  had  erected  a  achooi  Muse  on  It,  but  no  church;  exerelsing  acta 
of  protection  and  ownership  over  it  at  aome  periods,  by  commltteee  ap- 
pointed, hy  the  German  Lutherans,  the  original  owner  acquleedng  li^ 
thcsame.  This  may  be  considered  as  a  dedication  of  the  lot  to  public 
and  piouaiiaea :  and,  Although  the  German  Luthenns  were  not  incoipo- 
rated,  nor.  were  there  any  persons  who  as  trustees  could  hold  the  pro- 
perty! the  appropriation  waa  also  valid  under  the  bill  of  rights  of  Mary- 
land. The  bill  of  rights,  to  this  extent  at  lout,  recognises  the  doctrines 
of  the  statute  of  filizabeth  for  charitable  uses;  under  which.  It  is  well^ 
known,  that  such  u#es  would  be  Upheld,  although  there  was  no  spedfie' 
grantee  or  trustee.  This  mi((ht  at  all  timea  have  been  enforced  as  a 
charitable  and  pioua  use,  through  the  intervention  of  the  government, 
9»  parene  p^tnm,  by  its  attorney  general  or  other  bw  ofl&cer. .  It  wee 
origfaially  consecrated  for  a  rellgioua  purpoae.  It  haa  become  a  deposi- 
tory of  the  dead ;  and  it  cannot  now  be  resumed  by  the  heirs  of  the 
donor.    Beatty  ^  MUd^  n,  XurU  el  id.    684. 
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The  cosmon  law  of  Engltnd  U  not  (o  be  taken  fan  all  refpecCi  to  be  that  of 
America..  Ou«  ancestor!  .brougtit  withtbem  iti  genenl  prindplea,  and 
dained  it  as  tlyeit  birth  light.  But  they  brought  with  them  and  adopted 
only  tbat  porfion  whieb  teas  epplkable  (p  their  situation.  Van  JiPB^B 
vs.  Paeard.    14C 

CONDITlONp 

If  a  party  to  a  eootract,  wfio  is  entitled  to  the  benefit  of  a  eoodition,  upon 
ihe  performahee  ofwhidk  his  responsibiflty  is-to  arise,  dispense  With  it» 
or,  by  alby.aet'of  his  own,  preveikt  the  performance ;  the  opposite  party 
is  excused  from  proVing  a  stiict  compliance  with  the'cpndtdfns.  Thus, 
:  if  tkie  precedent  act  is  to  be  perfotne^  at  a  eertafai  time  or  |dace,  and  a 
strict  perfonpanee  of  it  is  pferented  by  the  absence  of  the'twrty  who 
has  a  right  to  claim  it;  ikhe  tow  will  ntt^  permit  him  tq  set  np  the  nop- 
petfomance  of  the  condition  as  a  bar  to  the  responsibility  which  iiis 
part  of  the  contract  had  impose^  upon  him.  WUHami  y%.  IJkeSttUs 
(if  the  United  SkUee.    102. 

CONSIDERATION. 

Damage  to  the  promissee  constitutes  as  gooda  consideration  as  benefit  to 
the  promissor.    Tdumeley  ?s.  Sumralt.  .  189. 

CONSTITUTION  OP- THE  UNITED  STATES. 

1.  There  is  nothing  iathe  coosttiution.of  the  United  States  which  forbids 
the  legislature  of  a  state  to  exercise  judicial  functions.  JSaUerlee  ▼«« 
MtUtheweon,  418. 

9.  There  is  no  part  ofjthe  cpnsti'tution.of  (he  tJnifed  Stales  which  appli^  to 
a  slate  law  which  di?ested  rights  ireeted  by  Jaw  in  an  individual,  pro- 
vided its  etfectbe  not  to  impair  the  obligation  of  a.'conuact.    /M.*  418. 

8.  A  tax  imposed  by  a  law  of  any  state  of  the  United  States,  or  under  the 
authority  of  such  a  bw,  on  stock  issued  for  loans  made  to  the  United 
States,  is  onecitostitutional.  We9Um  ei  oL  vs.  The  (My  Ossmca  of 
CharleeUn,  .449% 

4.  It  is  not  the  want  of  oiiginisl. power  in  an  independent  soyereign  state  to 
proliibit  losos  to'  a  foreign  government,. which  restrains  the  state  legis- 
lature from  direct  opposition  to  those  made  by  Uie  United  States.  The 
restraint  is  imposed,  by  our  consUtotion.  Tlie  American  people  have 
conferred  the -power  of  borrovjriog  money  on  the  government,  and  by 
mairinfr.that  gbvemoiient  stapreme,-  have  shiMded  its  action  in  the  exer- 
cise of  ^at  power,  iironi  the  action  of  the  local  governments.  The 
grant  of  the  power,  and  tbe  decfarati6n'or supremacy,  are  a  declaialion 
that  no.  such  restraining  or  controlling  power  shall  be  exercised,  l^id. 
468. 

CONSTITUTIONALITY  OF  STATE  LAWS. 

1.  The  act  of  the  assembly  of  the  st^te  of  Delaware,  by  which  the  construc- 
tion of  the  dam  erected  by  the  plaintiffs  was  authorised,  allows  plainly 
that'this  is  one  of  those  many  Creoles  passing  through  a  deep  level  marsh, 
adjoining  the  Delapaie,  up  which  the  tide  flows  for  some  distance. 
The  value  of  tb^  property  on  its  banks,,  must  be  eniiaoced  by  excluding 
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the  wmter  from  the  .m«rtb»  lind  thd  bealtb*of  the  Inlnblteiitf  Bfiabtbly 
improved.  Measures  calculated  to  produce  tbese  objee^,  pmrlded  th^ 
do  not  come  in  collision  witli  the  powers  of  the  geneml  gbyemBont» 
are,  undoubtedly,  within  those  which  are  resorred  to  the  states. 
The  measure  authorised  by  .this  act,  stope  a  navigable  cfeel^  and  must 
be  supposed  to  abridge  the  rights  of  those  who  have  been  accustomed 
Id  use  it.  But  this  abiidgoment,  unless  it  comes  in  ciMifllct  with  the 
constitution,  or  a  law  of  the  United  States,  is  an  affair,  betwa^.  the  go- 
vernment of  Delaware  an4  its  citizens ;  of  which  this  Court  can  take  no 
cognizance.  WUUan  vs.  The  Blaeh  Bird  Creek  JMnh  Cfon^Mm^: 
261. 

2.  U.  congress  had  passed  any  act,  in  efedution  of  me  power  to  regulate 
commerce,  tho  object  of  which  was,  to*  control  state  leglriation  over 
'  these  small  navigable  creelis;  into  whi^h  the  tide  ebbs  and  Hows,  end 
which,  abound  throughout  the  fower  country  of  the  middle  end  soulhem 
states;  the  Court  would  fool  not  much  difficulty  in  sayhig,  that  a  st^te 
law>  coming-in  conflict  with  such  act,  would  be  void.  But  eongrees  has 
passed  no  such  act.  The.repugnancy  of  tho  law.  of  Delnware  is  placed 
entirely  on  its  repugnancy  to  the  law  to  regulate- oommerce  with  foreign 
nations,  and  imong  the  seviernl  states ;  e  power  which  has  not  been  so 
'  exercised  as  to  affect  this  question.    JlHd,    252. 

Z»  S.  and-  M.  held  land  in  tuzeme-  county,  Pennaylvania,  in.  common,  under, 
a  Connecticut  title.  A  divisloni  of  the  ladd  was.  made  between  them,' 
and  8.  became  the  tenant  of  M.  of  his  part  of  the  land  thus 'set  off  In 
severalty,  under  a  lease,  to  be  terminated  on  a  notice  of  one  year.  8. 
afterwards  obtained  a  Pennsylvania  title  fothe  hmd  leased  to  him  by  M.  * 
and  on  a  trial  in  an  ejectment  for  the  land,  brought  J»y  M.  against  8., 
the  court  Of  common  pleas  of  Bradford  cpun^,.Peonsylvania,  held  that 
•S.,  having  held  the  land  as  tenant  of  M.,  could  not  set  op  a  title  against 
his  landlord.  Upon  a  writ  of  error  to.the  supreme  court  of  ^ennsylvanfai 
in  1825,  it  was  held  that  •*  the  relation  between  landlord  and  tenant 
could  not  exist  between  persons  holding  under  a  Connecticut  titlo." 
The  leg&riature  of  Pennsylvania,  on  the  8th  -of  April  1826,  passed  an 
act  declaring  that  **  the  relation  of  landlord  and  tenant  should  exist  and 
be  held  as  fully  and  effectually  between  Connecticut  settlers  and  Penn- 
sylvania claimants,  as  between  ci^zens  of  the  commonwealth;**  The 
case  came  again  beforp  the  supreme  court  of  Pennsylvania,  and  the 
Judgment  of  the  Court  of  common  pleas  of  Bradford  county  in  favour  of 
M.  the  kndlord,  was  affirmed ;  that  court  faring  decided  that  the  act 
df  assembly  pf  the  8th  of  April  1826  was  a  constitutionar  act,  ao<f  did 
not  impair  the  T^lidtty  of  any  contract.  S.  brought  a  writ  of  error  to 
this  Court,  elalmhig  that  the  act  .of  the  assembly  of  PennsylvaJDia,  ef 
the  8th  of  April  1826,.  was  unconstitutional.  Held,  that  the  act  was 
constltiidonal.    Satterlee  ^.  MattheiJb^ak.   980; 

4.  In  the  ease  of  Fletcher  es.  Peck,  6  Crtmeh,  87,  it  was  stated  by  tbe'Chief 
#astke,  thai  it  might  well  be  doubted  whetl^r  the  nature  of  society 
and^of  govertfiieiitdo  not  prescribe  some  limits  toihe  fegislative  power, 
add  he  asks, «« If  aojrbe  prescribed,  Mere  ace  they  to  be  fbUod,  if  the 
property  of  H  indivlduai.Airiy  and  honestly  acquired^  may  be  seized 
without  oMnpensatioii?*'  If  It  ao  Where  hitimzted  in  that  opinion,  that . 
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•  iteM  ftetqto  wbidi'dtTaft^t  TMMiight,  is  lepilpMBt  to  tecooid. 
tatlo«oft|MtTiiitodfltelet.    iUi.    418. 
a.  A  tax  koffmti  by  •  law  ef  ao^  fteto  of  Cba  United  Stetaf, «.  mdar  tha 
attlhodty  of  ade|»  a  law'/oa  f toek  iaaaed  for  loaoi  idade  .to  the  UoAtod 
Statea,  if  ffl^onttttottoliaL    IFcafMi'if  iit^ta.  3lU  Ctty  C^Mwril  4/ 

i.  If ^ neitito  tnoit  ef  oilglaid p«werte  an  tadependent letweigB atate  to 
proiiibit  Imm  to  a  foraigii  gaveroineDt,  wliieb  i^ttiaiiia  the  state  la|{b- 
]alMiM«otodif«eft«ppesitloii  to  those  made  bjr  (he  Ualted  States.  The' 
lestntotislMposed  by  mir  e«totitotiop.  The  Anerkao' people  bate 
epiifoffad-  the  power  of  boirowtog  money  on  (be  goyenmeiic,  and  by 
^hiktog4bi^  goverameitt  avprame,  he?e  shielded  Its  eetM  to  the  eier- 
ctoeof  that  power,  fitoto  theaetion  of  the  local  goTonimeBts.  The  grinft 
of  dM  pnwer,  andthe  deelaratloh  of  snpreiaaey»aiendee]iiallon  ttiaino 
snahristi«tolngorcOntiolMiigpow^shalibeexeicitfa4    Md.    4». 

7.  The  lands  of-  an  totaetato  deeeend  not  to  tte  adinfailitiatoi^bot  to  tho 

hair;  Aey  fik.|ii  i^biH  llaUe  to  <he  d^bts  of  Ms  aneastor,  aidanlject  to 
bo  soM  Iv  thoao^  debts.  'The  adipinlstrater  has  «o  oMate  to  Aie  land, 
hot  a  powor  to  osll  nndor  (ho  baHiQrity  of.  9ie  coort  of  eomaon  pleas. 
This  is  not  an  hMlopandonI  power,  to  bo  eiirrised  at  dlNBtefton,  when 
tfie  exigency  to  bis  bptoion  inpy  foqahettr  bnt  it  toooofoiind  by  the 
.coortt  to  vstoto  irf  ttonga  preserfbed  1^  the  kw.  The  drder  of  the  oonit 
is  fr.pte*ieqnislle,  indiipensabto  to  th^  veiy  etistenee  of  ikm  power;  and 
if  the  law  whieheiilboiisea  toe  court  to  make  the  Ovder,  ha  topealed^ 
thotpower  to  selLcan  noTos'  conto  toto  eitsteoee.  The  rspoal  of  auch 
b  law  dlvesto  no  vested  ealato,  bat  it  is  the  oxoieise  of  ^  legislatiTe 
power,  which  ey0ry  Isfidattoo  pomessas;  liie  flMdo.ofboljscttog  the 
jHoperty  of  %  debtor  to  tho.deniaDds  nf  a  ciedltor,  fonst  elwaya  depend 
on  the  wisdom  of  i|»]egtekti||io»  'As  JBoa*  ^  Btoi^lfdyiTs.  IM^ 
,lsy'f  bsirs.    (W. 

8.  J.  J.'  died  to  New  HampsUre,  seised  of  real  eatato.to.  Rhode  Ishmd, 

having  devised  (he  same  to  his  danghter,  an  totet.:  His  esoentriz  . 
pfOTod  ibit  will  to  New  Hampshbe,  and  obtatoed  a  llcenao  froto  a  |no- 
bato  court,  >  that  stote,'  to  «»il  the  rial  estote  of  the  testator  for  the 
piyment  of  debts.  She.  sold  the  toal  eatate  hi  Ithodo  Ishmd  for  fhat' 
paipOffo,  and  cooyeyed  the  -same  t^.doOd ;  ghrtog.a^bOBd  to  procure  a 
confirmation  of  the  egnyeyaneo  1^  the  legislatoie  iof  Rhode  Island. 
The  proceeds  of  the  sato  peve  appropriated  to  pey  the  debto'.  of  tlia  to- 
testate.  Held,  that  theact of  the  kigisbtiiie of  Rhcido  Isbnd,  which 
confirmed  (he  Utle  of  the  purchaseis,  was  valid.  WWamom  tb.  LOtmd 
etaL    667. 

9.  That  government  can  scarcely  be  deemed  to  be  fiee,  when  the  i%hts  pf. 

property  aro  left  solely  dependent  on  the  will  of  the  leglilativo  body, 
without  any  restraint*  The  fundamental  maElms  ot  a. free  government 
seem  to  require ;  that  the  rights  of  perapoal  liberty  and  private  property, 
should  be.  bold  sacred.  At  least,  no  court  of  justice  in  thia  country 
would  be  justiM  in  assoq»ing,  ibat  the  power  to  violate  or  disregard 
them,  a  power  so  repugnant  to  the  common  principiea  of  Justice  and 
civil  liberty,  lurked  under  any  generti  grant  of  ieg|ala<ive  authority,  or 
ought  to  be  implied  from  any  gaaofal.  oipreastons  of  the.wiiL  of  die 
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pcBbpl*^  Th9  p^ple  oorl^^bt  to  be  pfesamed  to  port  wit^  righte  oo 
▼itol  to  thoir  oeeority  ond  well  Kebig;  without  Veiy  ttfod^  and  direct 
ez^reMioat  ofo^cbtpifiteiitioD.    Ibid.    ^, 

CONSTRUCTION  OP  STATUTES; 

1.  Wbem  English  ft^tuteoy.  wch  for  iofttineo  o^  Ae  etitiite  of  fitiddf,  tnd 
(he  tUtote  ofllmltottoQo,  hove  )ieen  adoptod  into  our  own  legislation ; 
the  known  and  SOttled  contftructton  of  thooe  atatnt^ji  by  English  cburta, 
of  law,  has  been. eooaidered  as  eilen'tly  incorporated  Into  the  acts)  or 
has  been  rec^hred  wifh  tU  ttie  >rciight  of  amnority.  Pmtufek  «t  dL 
vs.  Dialogue,   18* 

1  Patents  and  patent  ri^HK  • 

a.  Where  the  queatioti  uifoa  tbo^consteilction  of  title  .ststute  of  e  ftate^iela- 
tiTO  XQ  real  property,  has.  been  settled  by  any  Judicial  .decision  in  the 
state  where  the  land  lies;  this -Court,  upon  the  unifdhn-piinciples  adopt- 
ed by  it,  would  recognise  that  decision  afeopirt  of  tho  local  kw.  Oatd- 
n^TSb  MKm,    86. 

4.  Descents. 

S..  State  laws. 

B.  The  2d,  M  anf  4<h  sections  of  thO  act  of  Janukty  9, 1800,  oMtled  **  an . 
act  for  the  relief  of  persons  imprisoned  for 'debts,?'jnake  provision  for 
the  discharge  of  persons  confined  unde^execotion  ^  and  the  6th  section 
eitends  *'.  the  privileges  and. relief*' of  that  act,  to  porsons'  hi  coofino- 
ttent,  againsi  whom  J^idgmeot  is  obtained,  biit  no  elocution  issued. 
•Under  the  provisions  in  (avour  of  persont  charged  in  exeenllon,  on  the 
dey^bf  arrest »  noUce  may  be  sorted  upon  'be  pe^aon-et  whose  suit  they 
are  confined,  and  mt  the.  end  of  tliirty  days,  tliey  nay  be  discharged. 
By. the  6th  section  it; Is  enacted,  ''that  any  person  impiisoned  upon 
process  issuing  irpm^any  court  of Ibe  UnitedStates»  ezcepfat  |lie  suit  of 
tho  United  States,  bi-any  dvilactioni  againeC  whom  judgment  hac  been 
or'shair  heraooreied,  shall  be  entitlei^to  the  privii^  and  relief  pro- 
vided bf.  tU»ac^  after  the  ezpiratioa  of  thirty  days  fipni'the  tim»  such 
judgment  has  been  or  shall  be  recovered;  though  the  creditor  should 
not  within  that  lime  sue  out  liis  execution,  and  charge,  the  debtor 
therewith/'  It  has  been  argued  that,  under  this  section,  the  de- 
fendant must  remain  in  prison  -thirty  dayTaflor  Judgment,  ^fore  he 
can -sue  out  his  notice  to  the  pkhitifif;' thus  requiring  hiou.Co  remain 
sixty  days  In  confinement,  iti  the  cases  which  comrondertfais  section; 
whereas- he  remiainsbot  thirty  days, 'when  confined  under  execution^ 
Th^rCcaa  be  no  reaspq  lor  Ibis  distinction  ;  and  in^iavour.of  liberQrt 
and  with  a  view  to  consistency,'  the  construction  should  be  otherwise. 
If  such  Were  the  true  construction,  the  relielT  would  not  be  the  same  as  Is 
extended  to  debtors  of  the  other  class.  The  day  of  entering  j  jdgment 
under  the  6th  section,  is  the  day  that  corresponds  to  the  d^y  of  arrest, 
under  the  previous  provisions  of  the  law:  ahid-  therefore  in  thirty  days 
after  the  judgment,  4he  defendant  may  be  discharged ;  complying  with 
the  other  requisitions  of  the  law.  Tf^  -Banlp  of  the  VhUed  Statite  vs. 
fVeioiger.    849. 

7.  The  act  of  the  90th  of  March  1809,  having  described  what  should  be  con- 
sidered as  the  Indian  country  at  that  time,  as  well  as'it  any  future  time, 
when  purchases  of  territory  should  be  made  of  the  Indfains ;  the  carrying 


704  INDEX. 

CONSTRUCTION  OP  STATUTES. 

«f  iipiritiKraf  liflttoiB  Into  a  teiritory  m  norehtMid  ifter  Maroh  180S,  al- 
Ittottgh  Uie  nma  fhould  be«t  tbe  tim«  frequentod  tod  iohaUted  eiela- 
.iiTel;^  ty.Indians,-  would  not  ^ni6tbtke9  witbfD  the  metnibg  of  Um 
before  pentiooed  ecti  of  coDgreit,  so  u  to  f abject  dbe  goo^  of  the 
ti»der,  found  in  compeny  with  thoieJKimMe,  to  teisitfe  tnu  fbiMlai«« 
dmeriaui  Fur  Comppmy  ▼•.  The  UnUed^SiaUB,  9€$, 
8.  A  legislative  ect  lito  be  interpreted  aecording  to  the  intention  t»f  die 
legislalttie  apparent  upon  its  lace.,  Eveiy  technical  rale,  at  to  the  eoii- 
ftnictiod  or  force  of  particnlar  termti  most  yield  to  the  clet«  pgpieMlon 
of  the  ptrtBiount  will  of  the  legidtture.  WUkmvti^rt,  Ldand  el «!. 
662. 
"9,  The  legitlttiTe  end  jodicltl  tulhority  of  New  Hampshire  were  bonndkl 
by  \he  territory  of  that  ttate,  and  couM  ndl  be  rightfully  exerdted  to 
ptas  ettttet  lying  in  tnoCber  tttte.  The  ttle  of  rtal  estate  In  Rhode 
Itltnd,  Ly^n  e^te^atrix,  uniier  a  lleente  grtoted  by  a  eoort  of  probata 
of  New  Htmpthirt,  wtt  void;  tnd  a- deed  eteented'by  her  of  theettale 
wat,  j»roj»rio  tigort^  hiopeiatlve  to  past  any  title  of  the  testator  to  any 
lands  described  therein/    Aid.    666. 

10.  By  the  laws  of  Rhode*  Island,  the  probate  of  a  will.  In  the  proper  pretele 
court,  is  andeivtood  t^  be  an  jndispenilibie  prelimintry  to  estahUsh  the 
right ^ftlie  devisee;  and  then  his  title  relatei  btck  lo  the  death  of  the 
testhtoh    ifrid.    666. 

11.  The  act  of  the  legislature  of  Maryland,  passed  in  1796,  ch.  47,  tec.  IS, 
dechires  **  thtt  all  persons  capable  in  law  to  Aake  f  valid  'will  and  .tetta- 
neot,  may  grant  freedom  to,  and  effect  the  manumlasion  of  tny.tltve 
or  thivet.  belonging  to  such  person- or  persons,  by  )iis,  her,  or  their  lasl 
wW  and  testament,  and  such  manumission  of  any  slave  or  daves  may 
be  made  to  take  effect  at  the.  death  of  ihetestatok  oi*  testators,  or  at  such 
oth^r  period  as  may  be  limited  in  such  Ifst  will*  and  testament;  provided 
always,  that,  no  manumission  ^y  last  wBl«iiH  festament  shall  be  efiectnal 
to  give  freedom  to  aiiy  alave  or  slaves,  SlP  jhe  atme  shall  be  lo  tibia  pie- 
jQdiee.  of  ereditoit,  nor  bnlets  the-  said  ahrve  or  tlav^  ahall.  be  under  the 
age  6f  foHy-five  yeart,  <Kfid  Me^fo  work  and  gam  a  n^/idemt  mmf^ 
IsiMiict  and  IweWiotid  at  the  Umi  ihefieedemgiieenehaUeommenet/' 
The  time  of  freedom  of- the  appelleeMn  thit  e^,  comteeiiced  whenht 
wtt  about  eleven  yeart  old.  Held,  that  hit  manumitsloQ  by  iHU  wat 
valid;    te  iSkand  vs.  DamaU,    664. 

12.  The  conri^of  appealsof  Maryland  hat  dedd^  (hat  a  devJte  of  property 
reel  or  pertpntl.by  t  master  tohis  tUve»  entidet  the  tkve  to  hb  fieedom 
by  necettaiy  fanplieation.  Thit  Court  entertaiht  the  tame  .opfailoD. 
rm.    670.' 

CONTRACTS. 

Upon  a  depotltfbeing  nadiA  in  the  bank  of  the  commonweaiai  of  Kentocky, 
(he  catbier  gave  mdec  hit  hand  a  jcertificate  that  there  had  been  <<  de- 
tiotlted  to  (be. credit  of  W.  P.  h  W.,  #7T8Ml>  whieh  to  tolject 
to  their  order  on  pratentitlion  ef  thit  certificate^^  The  de^t  wat 
made  in  the  notet  of  the  bank,  and  when  the  tame  Wfie  dented,  and 
when  demand  o/ payment  vr^  .made,  the  notet  were^a^tfa^  at'  one  half 
<har  nominal  value.    When  the  eeitificale  wat  pieaented  to  the  benk. 
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the  eufaler  v^red  Uffmyr^wtaotmt  in  the  notee  of  the  benk,  ^ut  they 
refused  te  receive  pajpient  in  any  thing  bnt  gold  or  itfTer.  Tlie  liui- 
guage  of  ibm  certificate  if  ^reaaive  of  a  ceneial,  not  a  apedfio  depoait ; ' 
and  the  aot  of  incorporation  is-  ezpreaa,  that  the  bank  aiudf  pay  ^d  re- 
deem their  Irilli  in  gold  or  sQyer.  The  transaction  then  wip  eqabalent 
to  receiving  and  depositfaig  tho  gold  or  silver;  if  Ae  bank  did  not  so 
understand  It  they  miglit  have  sefosed  to  receive  it;  and  the  plaintiA 
wo\i1d  certahily  have  reCoTored  the  gold  and  siIveir,io  the  amoQntupon 
the  face  of  the  bills.  The  Bank  rf-  the  CbmmonwedUh  ofSMMof 
vs.  Wuton  et  a/.    826. 

COURTS. 

1.  It  Is  no  gioond  of  rereisal,  that  the  court  Wow  omitted  to  f^ve  ditec- 
tions  to  the  Jaiy  upon  any  points  of  law  wl^ch  might  arise  in  the  cause, 
wliera  it  was  not  requested  by  either  party -at  the  trial.  .  It  ir  sofficient 
that  the  court  has-given  no.enroneoas  directions.  Petmotk  et  aL  vs. 
Dialogue:.  19. 

3.  If  either  party  considefB  any  point  presented  by  the  evidence  omitted  in 

the  charge  of  the  court,  it  Is  competent  for  such  party  to.iequirar  an 
opinion  from  the  court  i^on  that  point  The  court  cannot  be  presumed 
to  do  more,  in  ordinary  cases,  than  to  eipress  its  opinioa  upon  questions, 
which  the  parties  themselvee  have  raised  on  the  trUL  Ibid.  16. 
8.  A  court  cannot  be  required  to  give  an  lnstnietio)i  to  the  jury  ante  the  re- 
latioQ,  fight  and  credibility,  of  the  testimony  adduced  by  the  parties  hi  a 
cause.    Van  J^$  rB.  Paeard,    149. 

4.  In  a  eobtrovei^  between  two  nations  concerning  national  bouifdary,  it  Is 

scarcely  possible  that  the  courts  of  either  should  refiise  to  abide  by  the 
measures  adopted  by  its  oWn  goyemment  There  t>eing'no  common 
tribunal  to  decide  between  them,  each  determines  for  itself  on  its  Own 
rights ;. and  if  they  cannot  adjjiis't  their  difibrencee  peaceably,  th^iigbt 
remafakswith  the  strangest.  The  iudiciacry^  is  nofthait  department  of 
the.  government,  to  which  the  ossertiott  of  its,  Interests  against  foreign 
powers  is  confided ;  and  its  duty  commonly  l»  to  decide  upon  individual 
rights,  according  to  those  |>iiociplee.Wbich  tiie  political  departments  of 
the  nation  have  established.  If  the  course  of  the  nation  has'  been  a 
pHun  one.  Its  courts  would  hesitate  to  pronounce  it  erreneous.  Mi.  807. 
6.  However  individual  judges  mt|^  construe  the  treaty  of  St  Ildefonso,  it 
IS  the  province  of  the  Court  to  conform  Its  decisions^  the  will  of  the 
legisUture,  if  that  wiH  has  been  clearly  expressed.    Ibid. .  807. 

6,  After  the  acts  ofsdvereign  power  over  thetenltoiy  in  dispute  with  SpaJn, 

which  have  been  eserelsed  by  the  legisUtUre.and  government  of  the  Unit- 
ed States,  assertbg  the  American  tonstruction  of  the  treaty  by  which  the 
government  daimelt;  to  malntahi >lhe  opposite  constructlon'ln  Its  own 
courts  would  certainly  be  an  anomaly  hi  the  history  andbpiacilciB  of  fia- 
tions.  If  those  departments  #hich  are  entrlisted  with  the  foreign  in^i 
t  tercourre  of  the  nation,  which  assert  and  maintain  lie  Intermits  against  , 
ibreign  powers,  have  unequivocally  asserted  Its  Hg^  of  dominion  ever 
a  country  of  wliich  it  is  hi  possession',  and  which  it  claims  under  a  trea- 
ty ;  if  the  legislature  has  acted  on  the  construction  thtys  asserted ;  it  is 
not  hi  its  own  courts  that  this  construction  is  to  be  denied.    Ibid.  809. 

7.  The  Court  refused  to  reverse  the  decree  of  the  cireult  court  of  the  county  of 

Vol.  II.— 4  O 
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WaahiAgton^  although  an  ^iror  lkid4ai)Q  eommittad  In  proceeding  under 
Biiuidate  from  thia  Coort;  w  no  benefit  would  reauit  to  the  appeUtnt 
from  a  reviBraal.    CampheW$  Exeeutor$Tnu  PraB.   354. 

8.  A  diatrict  court  oCthe  United  Statea,  peifoxming  the  appropriate  duty  of 

a  diatiict  court«  la  not  fitting;  aa  a'ctrcuit  court,  becanae  it  poaaeaaea  the 
powera  of  a  drieuit  codrl  alao.  Souihwick  et  al.  ya.'  The  PotUnoMUr 
OauraL    442. 

9.  The  power  of  the  inferior  eourt  of  a  atate  to  m^^  an  oMer  at  one  term  aa  • 

of  another,  ia  of  a  character  an  peculiarly  local,  a  proceeding  ao  necea- 
aarily  dependent  on  the  Judgment  of  the  roviiing  tribunal,  that  the  judg- 
ment of  the  aame  ia  conaidered  authority,  and  thia  Court  ia  dispoaed  to 
.  Conform,  to  it.    l%tBank  ofHamSUfn  ta.  DuUUy't  Aetra.    622. 

10:  That  a  court  of  record,  whoae  proceedinga  aro  to  be  pro?ed  by  the  recoid  - 
'done,  ahould,  at  a^^baequent  termt  detetmlne  that  an  order  waa  made 
at  a  orevioua  term,  of  which  np  tiaee  could  be  found  on  ita  recorda,  and 
that  ltoo«  aTler  the  ropeal  of  the  lai^  which  gave  authority  to.  make  auch 
an  order.;  la  a  proceeding  of  ao  much  deUcacy  and  danger,  which  ia 
-Va^H  to  ao  mwdi  abuae,  that  aome  of.  the  Court  queatlon  the  ezlatenee 
<ffthegower.    IM.    522.. 

II.  fl^  judichA  department  of  eveiy  govemment  ii  (be  rightful  eipoaitor  of 
itatojira,  dbd  emphatifeany  of  ita  aup4«me  hiw.  If  to  a  caae  depending 
beforo  ahv  AMiTt  a  leffltlatiire  Itot  ahall  conflict  with  the.  cooatitution,  it 
ia  idmitted  that  the  court  muft  ezerciae  ita  judgment  on  boith;  and  that 
4ie  conatltulioo  muat  control  •the  act  The  court  must  determine  whe- 
ther Vraptfgnancy  4oea«  or  doea  not  eziat,.  and  in  making  thia  determi- 
.ipitlba  muat  eonatroe  both.  Ihatnmienta.  That  Ita  cohatraction  ^f  the 
op$  \m  aqtheiM^iy  while  ita  conatroction  of  the  other  ta  tobe  diaregarded, 
J»  e  propoaltion  for  which  thia  Court  can  perceive  no  reaaon.    ML 

.  12.  It  nentbecouit  waa  iiaked  to  faiaCract'tlie  jury  upon  a  particular  point,  if 
^y  believed  from  the  e^enceceitain':fiicta,  and  thero  waa  not  the 
iBghteat  evidence  fvem  which  the  juiy  had  a  right  to  believe*  the  ezla- 
tenee of  any  auch  facta,  jOie  court  ought  not  to  hafe  giv^n  anefa  instroc- 
liona,  alnee  they  wero  calculited  to  mialead  them,  and  raiae  a  men 
speculative  oNAitlon.    Cftiroc  va.  jRatnetfftar.    625. 

COU?,TapP  THE  DISTRICT  OF  COLUMBIA, 

It   #na  aaaulned  on  tne  argument  by  the  counael  on  both  aideaj  that  the  dr- 

•oult*court  or  tne  county  of  Waahlngton  hi  the  diatrict  of  Columbia,  ia 

.    veated.Wbh  tne  aame  power  in  reUtion  to  inteatate'a  eatatea  In  tfiat 

county,  that  Ja  poaaeaaed  by  a  county  eoiurt  hi.  llaiyland  over  landk 

lyhig  within  the  county.    T/komfwen  va.  TbHoiU*    162: 

COURTS  OF  THE  UNITED  STATES. 

1.  Diatrict  courta  of  tlie  United  Stalea. 

2.  Admitting  that  the  legiaiaturo  of  Ohio  can  give  an  occupabt  chdmant  a  rig^t 

to  the  value  of  his  improvementa,  and  authoriae  him  to  rotain  poaaeetton 
of  the  land  he  baa  improved,  until  he  ahaU  have  received,  that  value; 
and  aasuming  that  they  may  innes  conditiona  to  the  change  of  poeaea- 
aioD,  which,. so  liir.as  they  aro  conatitutiottal,  muat  be  reapected  in  all 
courta;  still,  the'legialhturo  cannot  change  ladically  the  mode  of  pi«- 
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COKfeTS  OF  THE  UNITED  STATES. 

ceeding  ptefcriVed  for  tiM^;toiirtf  of  tbo  United SUtei,  or  direet  those, 
courts  iu  a  trial  «t  common  law,  to  appoint  commLnionors  for  tlie  deci* 
•ioQ  of  question!  which  a  court  of  common  law  must  subokit  to  a  jury. 
The  Bank  of  BamiUan  rs.  Dudley's  heirs,    526. 

DEBTS* 

i.  It  is  admitted  that  the  title  of  an  heir  by  dtecebt  In  the  real  estate  of  his 
-ancestor,  and  of  a  devisee  of  an  estate  unconditionally  de?lsed  to  him» 
is  upon  the  death  of  the  party  under  whom  he  claims  immediately  do* 
▼olfed  up^n  him,  andte  acquiree-  a  testeidl  estate.  But  this,  though 
ix^e  in  a  general  sense,  still  leaves  his  title  encumWred  With  all  the 
liens,  which  have  been  created  by  the  party  in  his  life,  time,  or  by  law 
'  at  his  decease.  'It  is  not  an  nnqtalified,  tiiough  it  may  be  a  vested  in- 
terest, and  it  confdis  no  title,  except  to  what  temaias' after  every  such 
lien  ladiseharged.     Wilkinson  VH.  Lekmd  et  dl.  eS8. 

2.  By  the  hiws  of  Rhode  Island,  sis  well  y  of  ill  the  Ne^  England  states* 
the  real  estate  of  intestates  stands  chaigeahle  with  the  payment  of  their 
debts  upon  a  deficiency  of  assets.  .  Ikid.'  668. 

DEPOSITIONS. 
Evidence.  - 

d^SCENTS. 

1..  The  statute  of  deiimts  of  Rhode  Island,  of  1828,  enMiir «"  that  when  any 
person  haVfaig  dUe  to  'any  real  estate  of  InheMtance  rfhaU  die  intestate 
as  to  such  estate*  it  shall  descend,  and  pto  In  equal  portions  to  his  or 
her  klhdied  in  the  following  couree^*^*  It  then  provides,  <«if  there  b« 
w/^itlkef,  then  to  the  mother,  bA>0ier,and  sister  of  such  intestate,  and 
thfliir  descendant»K<)V  fttch  of  them  as  there  be;*'  and  then  de^ares,  in 
thisnatureoT  apMviso*jOiat  «when  the  titl6  to  any  estate  of  ioherft- 
ance,  as  to  which  the  person  having  such  titto  shall  die  faite^te^  came 
by.descent,  gift,  or  devise  from  die  parent  or  other  kindred  of  the  in- 
testote,  and  such  intestate  ^  without  children ;  such  estate  shall  go  to 
the'kia  AMt  tb  the  Inlestatok  of  the  blood  of  the  peieon  fiom  whom  such 
estate  caan^off  descended,  ifany  there  be."    Oartfnsr  vs.  CMKns.   68. 

2.  An  estate  situated  hi  Rhode  Uand  wks  devised  by  John  Gplttns  to  his 
daui^ter,  Mary  CeUfau,^  hi  fte ;  Maiy  ColUns .  intermanied  vith  Caleb 
Gardner*  and  upon  her  death,  in  1806,  the  estate  descended  to  her 
Ihree  chiUren*  John*  George,  end- Mary  C.  pardner. .  John  and  Georg^ 
baidner  died  intestate  and  without  issue,  and  Mary  C.  Gardner,  as  heir 
to  her  brothers*  becime'  seised  of  the  whole  estate,  and  died,  in  1822. 
Held,  that  under  the  provistone  of  the  hiw  of  descents  of  Rhode  Isfamd, 
two-diifds  of  the  estate,  of  Mary  C,  Gardner  descended  to  flamuel  F. 
GardMor*  Ellsa  Phillips,  formerly  Eliza  Gardner,  and  Mary  Cfairice,  for- 
raeriy  Mary  Gardner,  children  of  Caleb  Gardner  by  a  former  marriage; 
they  befaig  brothers  and  sisters  of  ihe  half  blood  of  Mary  C.Gardner; 
It  lieing  admitted  that  the  tejnafaihig  one-thfad,  which  Mary  C.  Gardner 
took  by  hnroediate  descent  fiom  her  mother,  betongs  to  the  heirs  of  the 
whole  blood  of  John  ColUns.    Ibid.    86. 

2.  TiMf  phrase  "  of  the  Uood,"  hi  th(»  statute,  include?  the  half  blood.  This 
is  the  natural  meamng  of  the  word  *«  bk>od,*'  standing  alone,  and  \ 
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plained  bfwsr«oolttt  AlMlfbralhflroribltriior  |lMblbo(l  of  IIm 
intMtito;  firf  iiirh  nf  thiim  hw  innn  nf'fhe  hlnod  of  ■  famann  inumi 
iahborlMrTttiis.  A  pfopii  te  with  tfi»  feMrt  sUtel  piopiteCy  of  ba- 
guife  aOimed io  be «Cti»  blood  of  tnoUMr,  wbo Iim  waf^hem^mt 
nuU,  aportfiofiof  tlietaBMblooddedTodfroaiacoauBODtiicootor.  la 
tlM  common  law/theiiO(d*<blood'*i0iMd  in  ihoihiiiOMiiM.  Wh«. 
ever  it  i0  iolMidod  10  ttpram  tay  vaiiikMion,  dm  woid  wMo  or  balf 
blood  if  generally  OMd  to  de^^to  tt,  or  the  qodifieetion  ia  imfdied 
from  the  contcxtt  or  known  prineiplee  of  law.    JW.    87* 

4.  A  deecent  from  a  pamnt  to  a  chfld  cannol  be  coMUned  to  mein  a  daecent 

thioogb,  and  not  from  a.paieat.  do  agift  or  deiiae  from  a  parent,  miMt 
oe  constraed  to  mean  a  gift  or  dofiee  by  the  eet  of  thai  parentt  and  not 
by  that  oi  aome  other  aneeetor  moreiemote  paanng  through  the  parent. 
JbkL   90. 

5.  If  if  traoy  that  bi  a.aenee  vi  eetate  may  be  eakd  to  eomo  by  deecent  toom 

aromote  inccetor  toa  peraon  upon  whom  it  hae  dofolred,  throogh  many 
intermediate  detoanta.  But  thia»  If  not  looae  langoage.  ia  not  that  aeoae 
whid)  ia  oiylinarily  anneied  to  the  lenna.  Wlian  an  eatate  ia  aaid  to 
have  deacended  from  A.  to  B.,  tiie  natural  and  obTioua  meaning  of  the 
worda  iar  that  it  ia  an  fanmedkto  dtocent  from  A.  to  B:  Aid.  Stl. 
8.  AC  the  common  law,  a  man  might  aometimea  inherit  who  waa  of  the 
whole  blood  of  the.faitealate,  who  could  not  have  inherited  from  the  firet 
purchaaer.  Aa.in  the  caae'of  a  piifrhaae  of  an  eatate  by  a  aon  whodlce 
without  lane,  and  hie  uncle  faiherita  the  aame,  and  dito  withoutilarae; 
the  father  may  faihertt  the  aame  from  tiie  undp»  although  ho  could  not 
ioheritfiom hia  own  aon.    IHd.    M. 

7.  By  the  hiw  of  deecent  of  Maiyland,  a  peraon  claindng  as  heir  MMtprovo 

hhnaelf  heir  of  the  penealaetieiaed  of  the  eatate;  and  if  an  faiteataie 
leavea  a  brother  of  die  whole  Uood  whn  aorvived  him  and  died  without 
iaiuo,  and  without  havfaig  OTor  been  aetnally  aairod  of  the  eetate,  the 
eatate  will  deeeend  to  tlie  half  blood  o.f  thepeiaeneoeaiaad.    C9Urar 

8.  It  ia  udmitted  that  the  title  of  an  heir  by  deecent  in  the  real  eetate  of  hia 

aneeetor,  and  of  a  detioee  of  an  eatate  ancQpiditlonally  deviaed  to  him, 
.  ia  upon  the  death  of  the  puty  qnder  whom  be  dalmi  hamediately  do- 
volved  upon  him,  and  he  acq  irea  a  veated  eatate.  But  thia,  though 
true  te  a  general  eanae,  atill'leaToa  hia  title  ^encumbered  widi  all  the 
liena,  whidi  haTO  been  created  by  the  party  in  hb  Ue  (fane,  or  by  law 
aChia  deceeae.'  It  ia  not  an  unqualified,  though  it  may  be  a  ▼eatedln- 
tereat,and  it  confiua  no  tide,  except  to  what  reniidna  aftat  eveiy  auch 
Uenudiachaiged.     WUkm9»ti^f%.  Ltkmi  ti oL    «68. 

9.  By  the  kwa  of  Rhode  lahnd,  aa  well  aa  of  all  dm  Nof  England  atetea» 

die  real  eetate  of  inteef atea  atanda  chaigeeble  with  dm  peyaent  of  dieir 
debli  upon  a  deficiency  of  aaieta.    Md.    dS6. 

DEVISE  AND  BEQUEST. 

1.  The  tcatatrix  duected  drat  die  teteieat  of  ieertahi  funda  ahould  be  appTrad 
"  to  the  p'roper  education*'  of  certahi  peraona  her  nephewa,  **  ae  Uknl 
they  may  bi  severally  filled  and  aceempluked  in  Ume  matfid  trad^^ 
and  gave  te  each  of  diem  «•  who  ahould  live  to  finkh  hw  educaden  or 
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reach  the  «ge  of  tweiity-400  jean  t>f  age,  one  hvndied  poonda  to  aet 
him  up  in  hif  tiade/*  She  alfo'  ga?a  the  whole  of  her  ei tatea  of  evety 
deecriptloDt  to  bar  eqoidly  diTldedtaflBong  certain  peitona,  Who  ihould 
b^  lit iDg  when  th«  faitarett  applicable  to  the  education  of  hei  nephews 
iboold  ceaae  to  be. required,  they  being  tome  of  the  pertens  among 
Whoni  the  tame  wae  to  be  iliTided ;  tad  die  diieoted  thatao  long  aa  any 
on«  of  the  throe  nephews  who  should  life,  bid  not  finished  his  educa- 
tion,  or  arffved  at  tfie  age  of  twenty-one  years,  the  difiaion  of  the  pnn 
perly  sode'vlsed  and  given,'shQttld  be  deferred,  and  no  longer. 
The  Court  do  not  thinl|;;that  In  ascertaining  the  amount  applicable  to -the 
education  of  the  appeUanr,  one  of  the  Teamed  professions  may  betaken 
as  the  standard,  with  as  much  propriety  as  the  trade  or  wt  of  a  me* 
chanie.  The  distinction  between  a  profeasioo  and  a  trade  ia  well  un- 
derstood; and  they  are  aeldom,  if  erer,  confounded  with  each  other  in 
ordinary-  language.  If  the  testatrix  had  contemplated  what  in  the 
common  Intereoune  of  society  is  denominated  a  profession ;  she  wonM 
scarcely  have  use^  a  term,  which  is  generally  reoeifed  aa  denotfaig  a 
mechanical  art.  But  the  bequest  Isnot^confined  to  the  expense  of  acquir- 
ing the  tnde.ao  as  to  be  enabled  to  exercise  it  in  the  common  way.  The 
testatrix  Intended' such  an  educationr  as  would  fit  her  relationa  to  hoU 
a  distinguished  place  In  that  line  of  life  in  which  she  designed,  them 
to  metre.  The  sum  allowed  ^r  the  object  ought  to  be  liberal,  aueh  as 
would  accomplUh  it.  If  the  fund  *  m  which  it  was  to  be  drawn  would* 
permit  it.   Dandfidge  Ti.  Waikmgtan's  Ex^eutam    Wf, 

DISTRICT  COURTS  OP  TH[E  UNITED  STATES. 

A  district  court  of  the  United  States,  performing  the  appropriate  duty  of  a 
district  court,  is  not  sitting  aa  a  circuit  court,  because  it  possesses  the 
powers  of  a  cireott  court  also.  Souihttiek  tt  ai.  vs.  ThtPmtmMUr 
Oeneral.   443. 

EJECTMENT. 

Where  A.  was  the  real  landlord  of  the  prenpisea  In  controToray  in  an  ^ect- 
ment,  and  employed  counsel  to  defend  the  suit,  but  was  not  a  party 
defendant  on  the  record,  the  record  of  the  recovery  In  the  ejectment, 
whe^  oflfered  in  evidence  in  sn  action  of  trespass  for  mesne  profits 
agamat  B.,  is  not  conclusive  evidence  of  title  In  the  phdnttts ;  but  It  is 
prima  fane  evidence  thereof,  and  la  evidence  of  the  plaintifis?  poMog 
slon ;  hot  B.  may  controvert  the  title  of  the  plalntlfEi.  Aa  to  third  per- 
aona,  ^tfangers  to  the  suit,  the  recoifi  is  eiridence  to  show  poasessioii 
ofthe  property' In  the  phdntUb.    Ibid.    tm. 

EQUITY. 

It  la  wen  aettled,  bofli  in  die  court  of  Kentucky  and  in-dds  Court,  diet  a 
possession  which  Win  bar  an  q{ectment,  la  also  a  bar  in  equity.  HmU 
va.  mek^ffe.    S12. 

ERROR. 

The  CoOrt  reAued  to  reverse  the  decree  of  the  circuit  court  of  the  county 
of  Washington,  although  an  ertor  had  been  committed  In  proceeding 
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under  t|i«  mandate  from  thif  Court ;  aa  no  benefit  would  leault  i»  Ihe 
appellant  from  a  reveraaL    CampbeWs  ExcctUon  yp.  Pratt.   S64. 

EVIDENCE. 

1.  It  is  undoubtedly  true,  that  questions  respecting  the  adrntssibDity  of  eii- 

dence,  are  entirely  distinct  from  those  wfaich  refer  to  its  sufficiency  or 
effect.  They  arise  in  different  stages  of  the  trial ;  and  cannot,  With 
strict  propriety,  l>e  propounded  at  t}ie  same  time.  The  Columbian  .fit- 
nuranee  Company  Vs.  Lawrence,    44. 

2.  Presumptions  from  evidence  of  the  existence  of  particular  facts,  ve  in 

maiiy  eases,  if  not  in  all,  mixed  questions  of  law  and  laet  If  the  evidence 
ber  irrelevant  t9  the  iact  insisted  upon,  or  be  such  as  cannot  laMly  war- 
rant a  jury  in  presunung  it,  the  court  is-  so  far  firon\  beings  .bonad.  to  in- 
struct them  that;they  are  at  liberjty  to  presume  it,  that  they-wonld  eir 
in  giving  such  <n  instruction  The  JBank  of  the  lHhiUd  StaUs  ts.  Cotm 
eotan,    l^, 

8.  A  court  cannot  be  required  to  givp  an  instruction  to  the  jury  as  to  the  fe> 
Ution,  right  and  credibility  Of  the  ti^timony  adduced  by  the  parties  in 
a  cause*     Van  J^Teu  vs.  Pacqrd.    149. 

4.  In  an  action  originally  commenced  against  A.  and  BJ  as  partnen,  upon  an 
allegtid  engagement  by  the  firm,  and  where  A.,  who  was  not  found  or 
served  with  process,  was  offered  as  a  witness  in  iavour  of  B.,  having 
been  releaaed  by  B\,  the  Court  said;  *'Ii  is  tobepremjsedthattheonty 
ground  upon  which  the  objection  can  be  rested  is  the  supposed  intense ' 
of  the  witness  tn  the  event  of  the  cause ;  smce  the  suit  having  reguMy 
abated  aa  to  him  by  the  return  that  he  wu  *<  no.inhabitant**'  he  was  no 
more  a  party  to  ii,  than  fae  would  haVe  been  had  his  name  been  alto^ 
gather  omitted  in  the  declaration.  As  to  the  objection  upon  the  aeore 
of  interest,  it  is  sufficient  tOTomark,  that  it  was  manifestly  hostile  to  the 
party  in  whose  fiivour  he  testified,  and  who  offered  it  in  evidence ;  since 
the  plainfifb'  recovery  against  thf  defendant,  and  satisfaction  fiomhim, 
would  be  a  bar  to  their  action  against  the  witness ;  and  the  release  of 
A.  protected  him  against  any  action  which  A.  might  bring  against  hhn 
for  contribution  or  .otherwise.*'    Le  Roy  et,  al,.  vs.  JoAtisoii.    194. 

6.  Undoubtedly,  the  presampt*.on  is  in  favour  of  the  validity  of  eteiy  grant 

issued  In  the  forms  prescribed  by  law ;  and  it  la  incumb^t  op  him  who 
controverts  it  to  support  his  objections.  The  whole  burthen  ot  proof 
lies  on  him.  But  if  his  objections  depend  on  fitcts,  those  (acts  nittt  be 
submitted  (o  a  jury*  If  opposing  testimony  be  produced,  that  testimoay, 
also,  must  be  laid  beforo  the*  jury ;  and  the  court' may  dedaro  the  law 
upon  the  fiict,  but  ^annot  dedaro  it  on  the  testimony.  Patterson's 
.Leueer9^Ienk$.  ^7. 
'^,  Whatever  an  agent  doea  or  says  in  roferonce  to  the  business  In  whlcb  he 
la.  at  the  time  empbyed,  and  withui  the  scope  of  his  authodty.  Is  done 
or  said  by  the  prindiial ;  and. may  be  proved,  as  well  in-  a  criminal  as  a, 
.  civil  case,  in  lUce  manner  as  if  the  evidence  appUed  ptaenally  to  the 
piindpal.  ^hnerieanFiur  C&mpany  va.  The  Uf^ed  State*,.   894. 

7.  Whero  two  or  mora  persons  an  asfociated  together  for  the  same  lUagsl 

pmpdee,  any  aot  or.  declaration  df  one  of  (he.partiaa  in  reference  to  the 
.  common  object,  and  forming  a  part  of  the  tee  getta^  may  be^^iyen  in 
evidence  against  the  Qther.    H^,    866. 
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8«  After  the  pidntlflii  had  proved,  hy  a  raiyeyer,*  that  most  of  the  Hdc  iod 
•treeti  in  **  Howard's  late-  addition  to  Baltimore  town'*  had  been  ron  by 
him  as  the  same  were  marlred  in  a  particular  plot^  upon  whi^h  was  the 
lot  of  ground  for  which  the  ejectment  was  brought,  they  gave  the  plot 
•0  authenticated  in  evidencej  This  was  contained  in  a  Tolume  in  which 
were  also  oflier  plots.  The  defendant  then  offered  hi  evidence  another 
plot^  in'  the  same  volume,  but  gave  no  evid/snce  to  authenticate  it, 
claimfaig  to  use  the  same  in  evidence,  as  it  was  authenticated  in  the 
same  volume  in  which  was  that  exliibited  by  the  pUiihtifis.  It  was  held, 
that  the  whole  volume  was  not  in  evidence ;  and  if  the  defendant  meant  to 
use  any  plot  in  the  same,  it  was  his  duty  to  establish  jt  by  competent 
proof  of  its  particular  authenticity.  Cfurac  et  cU.  vs: Meineeker.  '619. 
9.'  Evidence  to  establish  heirship  and  pedigree,  had  been  obtained  under  a 
commission  issued  for  Aat  purpose^  to  France,  in  an  action  of  ejectment, 
in  which  the  plaintiffii  had  recovered  the  lots  of  ground  for  which  this 
suit  w»s  instituted.  In  the  coune  of  thai  trial,  a  bill  of  exceptions  was 
tendered  by  the  plidqtiflQi  and  sealed  by  the  court,  in  which  the  evidence 
Cpntained  in  the  commission  was  Inserted.  The  commiiMon  and  the 
testimony  obtained  under  it  were  afterwards  lost.  In  an  action  for 
mesne  profits,  brought  by  the  plaintiffs  iq  thef  ejectment,  against  the 
landlord  of  the  defendant  in  the  suit,  who  had  employed  coimsel  to  op- 
pose the  claims  of  the  plaintiffs,  but  whd  was  not  a  party  to  the  suit  on 
record ;  it  was  held,  that  the  testimony,  as  copied  into  the  bill  of  excep- 
tions, was  legal  and  competent  evidence  of  pedigree,    i&id.    620. 

10.  It  is  well  known,  diat  lift  cases  of  pedigree,  the  rules  of  law  have  relaxed 

in  respect  to  evidence,  to  an  extent  &r  beyond  what  has  been  applied 
to  other  cases.  This  relaxation  is  founded  on  principles  of  public  con- 
vei^ience  and  neciessity.    Ibid.    621.. 

11.  Where  A.  was  the  real  landlord  ofthe'pfcmlses  in  controversy  in  an  ^ept- 

meot,  and  employed  counsel  to  defend  the  suit,  but  was  no^  a  party 
defendant  on  the  record,  the  record  of  the  recover^  in  the  ejecfmebt,. 
when  offered  in  evidence  in  an  action  of  trespass  for  mesne  profits  against 
B.,  is  not  conclusive  evidence  of  title  In  the  plaintiffs;  but  UptinutfO' 
de  evidence  thereof,  and  is  evidence  of  the  pUio tiffs'  possession ;  b^t  B. 
may  controvert  the  title  of  the  plaintiffs.  .As  to  third  persons,  strangers 
to  the  suit,  the  record  Is  evidence  to  show  possession  of  the  property  in 
the  piaintifib.    /W.    iB22, 

FIXTURES. 

Waste. 

FORFEITURE. 

The  act  of  the  80th  of  March  1802,  having  described  what  should  he  consi- 
dered as  the  Indian  country  at  that  time,  as  well  as  at  any  future  time 
when  purcliases  of  territory  should  be  made  of  the  Indians ;  the  canying 
of  spirituous  liquors  into  a  territory  so  purchased  after  March  1802,  al- 
though the  aame  should  be  at  the  time  frequented  and  inhabited  exclu- 
sively by  Indians,  would  not  be  an  offence  within  the  meaning  of  the 
before  meodoned  acts  of  congress,  so  as  to  subject  ^e  goods  of  the  tra- 
der, found  in  company  with  those  liquors,  to  sisixure  and  foAfelture. 
American  Fur  Company  vs.  The  Uniifd  States,    868. 
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FRAUD  AND  FRAUDULENT  CONVEYANCE. 

1.  TheXkMirt  let  afide  a  eooTayailce  yMdk  had  b««Q  made  to  dtfiMt  the 

ekima  of  ereditoit.    VenabU  et  aL  n,  I%e  Sank  tf  ike  VmUd 

atateM.    107. 
1  lo  ptoceedioga  to  aet  a4de  a  eonveyaoco  of  raalaatato,  made  in  fiand  of 

the  rightf  of  creditotSy  it  b  not  Jaeceasafy  to  mialM!  a  mortgagee  of  the 

eatatee  party;  faif  ri|^ta  under  the  mortgage  not  being  bioaght  Into 

qneadon.    Ihid.    112. 

GEORGIA. 

1.  Cooathictiop  of  the  pmviaioha  of  the  treatlaa  made  by  the  atate  of  Geoigk 
With  the  Indiana,  lelatlTe  to  boondariea;  and  of  tlie  acta  of  thelegia- 
latiire  of  that  state,  ielatt?e  to  grants  of  landa  within  ita  territorial  fimita, 
and  which  werenot  witliin  the  Indian  bonndaiy  Une,  w  defined  1»y  the 
tieatiesand  aa  teeognised  by  those  acta.  PaHer$an,*»  lessee  ta.  JSmte. 
216. 

%,  If  the  slate  of  Georgia  have  constraed  their  treaty  with  the  Charolne 
Indibnr,  by  any  sabseqoiBnt  acta  manifoatfaig  an  ondeiatanding  of  it; 
this  Coort  would  not  hesiute  to  adopt  Uiat  constractioq.    Aid.    ISO. 

8.  If  the  state  of  Georgia  haa  practically  aettled  the  limita  of  FiankT  o  coun- 
ty, such  aettlemant  eof^t  to  ha?e  been  condusife  on  the  circuit  court. 
IKtf.    2S2. 

GRANTS  OF  LAND. 

1.  In  the  nature  of  thinga,^e  perceive  no  reason  #hy  the  grant  of  the  land 
in  controrersy,  ahould  not  be  good  for  land  which  it  might  lawfully  pass ; 
and  void  aa  to  that  part  of  the  tract  for  die  granting  of  which  the  offif^e 
had  not  been  open,  it  ia  eirery  da/a  practice  to  make  grants  for  landa 
which  have'ln  part  been  granted  to  olhera.  It  has  never  been  auggeat- 
ed,  that  the  whole  grant  is  told,  becauae  a  part  of  the  Und  waa  not 
granlable.  ^Pjottersdit'e.  fessee  vs.  JeMlur,    285. 

%  The  principle,  tl^at  a  patent  cpnvctjring  lands  lying  partly  wllhin,  and 
,  ptfdy  without  the  tMritoiy  retained  by  the  Indians,  was  void  aa  to  ae 
much  M  lay  withhi  it,  and  valid  for  the  residue,  waa  aettled  by  th|a  Court 
hk  the  caae  of  Danforth  ee.  Wear,  9  Wkeaian,  678.  Thik  dedsiott  waa 
fnade  on  a  patept  depending  on  the  atatntee  of  North  Carottne*  nMth 
contain  prohibitibna'at  least  aa  strong  as  those  of  Georgia.   /M.   88& 

INDIAN  COUNTRY. 

Forfeiture. 

INJUNCTION. 

If  the  complainants  in  the  circuit  court  were  proVed  to  be.  the  Ntgulariy  ap- 
pointed committee  of  a  voluntary  society  pf.Lutherans  in  actual  p oases 
elon  of  the  premises,  and  acting  by  their  direction  to  prevent  a  dbtuib- 
ance  of  that  possession ;  under  tlie  cireunostances  of  thia>  case,  there 
does  not  sppear  to  be  a  serious  objection  to  their  right  to-maintatnasuit 
for  a  perpetual  iojuDction  against  the  heirs  of  the  donor,  who  aoughtto 
regain  the  property,  and  to  disturb  their  poaeeesioa  JBeofl^  e<  ol.  va. 
KurUetai.    884. 

INSOLVENT  LAW  OF  THE  UNITED  STATES. 

1.  The  2d,  8d  and  4th  eectlona  of  the  act  of  January  8, 1808»eBlltlad<'an 
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INSOLVEIWF  LAW  OF  THEUNITED  STATES 

-  Mt  for  the  relief  of  pofioos  impritoned  for  debts,"  neke^tovliioo  for 
tbe  discharge  of  persons  coofioed  under  eieeulloD  ;'aind  the  5th  section 
extends  **  the  priTileges  and  relief"  of  that  act,  to  persons  in  confine- 
meQt»  against  whom  Judgment  is  obtained,  Init  no  ezeeutlon  Issued. 
Under  the  provisions  in  &TOur  of  peraonf  chergibd  in  etecotlon*  on  the 
day  of  arrest,  a  notice  ;may-be  served  upon  tl^e  person  at  w|iose  suit  they 
1^  confined,  and  at  the  end  of  thirty  days,  they  may  be  discharged.  By 
the  6(h  section  it  is  enaeted,  **  that  any  person  Imprisoned  upon  process 
Issuing  from  any  court  of  the  United  States,  except  at  tiie  suit  of  the 
United  Stales,  In  any  ei?il  action,  against  whqm  judgment  has  bisen  or 
ahdl  be  recovered ;  shall  be  totitled^to.the  privileges  and  relief  provided 
by  this  act,  alter  the  expiration  of  thirty  days  ^m  the  time  such  Judg- 
ment has  been  or  shall  be  recovered;  though  the  creditor  should  not 
within  that  .time  sue  out  bis  eMcntioui  ami  charge  the  debtor  there- 
with%"  It  has  been  argued  that  under  this  section,  the  defendant  must 
remain  in  prison  thirty  days  after  judgment,  before  be  isan  pue  otit  his 
notice  to  the  pltiintiflT;  thus  requiring  htm  to  rep^in  sitty  dayiT  in  ^con* 
finement  hi  the  eases  ifbich  come  under  this,  seclloti,  whereas  he  re- 
mains but  tbirty^dajTs  when  confined  under  execution.  There  can  be 
no  reason<for  this  distinction';  and  In  lavour  of  liberty,  and  wilh  a  view, 
to  consistency,  tl^  constructTon  should  be  otherwise.  If  such  were 
the  true  construction,  the  relief  would  not  be  the  same  as  is  extended 
to  debtors  of  the  other  class..  The.  day  of  entering  jodgmept  undSu  the 
5th  section,  is  the  day  that  dbrresponds  to  the  day  of  arrest,  under  the 
previous  provisions  of  the  lav  >  and  therefore  In  thirty  days  »Aer  the 
3o<lgn)^t,  the  defendant  may  ^  discharged^  complying  with  the  other 
requisitions  of  the  ^w.  Bank  rf-  iht  United  States  vs.  Weitfger. 
•50. 
1^  Whdre  the  agent  of  tbe-platofilT.  agreed  hi^Mrrilhigto  dispense  with  the 
imprisonment  required  by  law,  to  entitle  thedefendantto.be  discharged 
wider  tlie  insolvent  Uw  of  the  United  Sutes ;  and  the-idefeodant  who 
WW  in  confinement  was'discharged.'urithoutluivi^g  l>een  imprisoned 
thirty  days,  this  was  not  such  a  proceeding  vs  would  bar  the  assignee 
of  the  note  to  recover  against  a^subsequent  assignor,  The-oli(|ect  of  the 
imprisonment  Is  to  give  the  plaintiff  an  opportunity  toasceitefai  the  sltu- 
•tioa  of  the  defendant,  and  if  he  does  not  require'  this,  it  may  be  waived 
without  prejudice  to.  his  claims  on  others.  JM.  851..' 
S.  A  difteharge  under  the  insolvent  laws  of  the  United  Slates,  is.'Mn6ood  in 
its  elbeli  altogether  to  the  partioular  cause  i  and  even  as  to  that,  does 
does,  not  exempt  the  debtor's  preeent«ffeets,  or  future  acquisitions  from 
tbe  process  of  the  laww  Nor  is  hie  person  exempt  from  confinembnt  for 
^the  same  idobt,  should  he  be  detected  in  a  fnud  upon  the  creditor. 
Ikid,  .85S. 

INSURABl-E  INTEREST. 

i.  X.  k,  P.  at  the  time  an  insurance  was  made  for  them  againsMoss  by  Dre, 
-■  were  entitled  to  one-third  of  tbe  property  by  deed,  and  to  two  thirds  as 
mortgagees ;  but  oue  moiety  of  the  whole  was  heldan<ler  an  agreement 
whiieh  had  not  been  complied  with,  and  which  purported  on  its  face  to 
be  void  if  not  complied  with;  hvt  ibe  otb^r  contracting  pa^y  had  not 
declared  it  foid,.nor  called  for  a  compliance  with  IL  L.  kt  P.  had  an 
Vol.  IL— 4  P 
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INSURABLE  INTEREST. 

iMttitbb  intereft  in  the  property.  The  C^hmkiam  Imurmue  Cam- 
pony  Tf .  Lawrienei*  49* 
2.  Thti  an  equiuble  ioteratt  m»y  lie  iofqred  ii  admitted;  and  we  can  per- 
ceive no  feuon  wbieh  exclodei  an.interaeC  held  wider,  an  ezecotoiy 
contract.  •  WhUe  the  contract  lubtiats,  the  penon  dfining  under  it  bee, 
nndbubtedly.  a  aubetantial  interaat  in  Hm  property.  .  If  it  be  deefroyed. 
tbafqaa,  ineontenplatien  of  iaw»  b  bii.  If.  the  pQiebaae;  money  be 
paidt  it  iflhiaJftiact.  If  he  owes  the  pucchaae  money  the  property  ia 
eqaiFaleuty'  and  ia  itill  valuable  to  him.  The  embarraasmdntf  of  hit 
affidtamay  be  aueh  that  hia  debta  may  aoaorb  all  hia  property ;  bat  diia. 
cii^Bumatance-  haa  sever  been  oonaidered  all  proving  a  want  of  iotereat 
in  it*  .The  deatraction  of  the  property  b  a  teal  toaa  to  the  peivon  ui 
pOaaeaaidnt  who  daima  title  qnd^r  an  exeeutoiy  contiaci;  end  the  con- 
tingency, thit hialitle may  be  defiDated.byattbieqiient  evenUa doea  not 
. prevent thialeei.    iKtf...46.. 

INSURANCE. 

In  all  treatiaea  on  Iqanrancea,  and  in  all  the  caacp  in  which  tiie  qiieation 
~  hat  ariaen,  che*  principle  ia»  that  a  miarapreeentation  which  ia  material  to 
the  riik,avoidaUie  policy.    Ibii,    48. 

INSURANCE  AGAINST  FIRE. 

1.  The  materiaUnqoiry  ia,  doea  the  ofier  fift  faiaaranee  atite  tnily  fte  hitereaC 

of  the  aaaumd.in  the  propei^y  to  be  iniured?  The  offu  deaciibea  the 
property  wb  belonging  to  Lawrence.  Il  Poindteter,  and  atalea  1%  after* 
warda  to  be  ihebr  sUne  mlH.  It  fontaina  no  qnalifying  terma^  which 
ahoold  lead  the  mind  to  anapecithat  their  title  waa  not  complete  and 
absolute.  The  title  of  the  aisured  waa  subject,  to  contingeniel(M»  aifl| 
waa  held  nqdar  <tontnicts  whidh  had  become  void  by  the  nop* '  )rfoim- . 
.  jUice  of  the  aaate.  This  Coort  ia  of  opinion,  thai.aprecarloaa  title,  de^ 
pendii]|(  for  it*  cdhttainance  en  -eventj  which  might  or  might  not  hap& 
pen,  la  not  anch  a>title  aa  ia  deacribed-  In  thia^illei  fbv  Inaaranoe; 
ccmatraing  Utt  wordt  of  that  oiOet  aa  they  .aie  Aiiiy*  to  bf  nnderalood. 
JM.    48.; 

2.  .The  contract  for  inaurance  agaieal  firO^  ia  one  In  which  the  ondenrriter 

generally  acta  On  the.rapreeentition  of  the  aaanred;ana  that  repreaan 
tation  oa|;ht'Cohaeq«ently  to  be,  fillr,  and'  to  oq^t  nothiqjg  which  It  ia 
material  to  the  underWiUqr  to.know«  It  may  not  be  neeeamy  that  the 
peiaon  requiring  Inanrance  ahonld  atale  eve^  Inmimhiance!  on  hia  pro- 
perty, which  It  mi|^t  bo requUed^of  hfan  toatate  if  If  wia  oftMd/o^^ ; 
but  fair  dealing  reqoirae  that  he  ahould  itatn  evei^lUog  which  niight ' 
Infloence  iSttt  mhat  of  the  tmderwiitei  In  fbrmlngor  decliniiig  the  con- 
tract.   JM.   4», 

S.  What  tirtH  not  tooatltute  %  Irafver  of  the  preliminary  proof  of  loa^  wUdi 
the  aaanred  la  bound  by  the  policy  40  prMuee.    Ibid,    0S. 

4.  Codatinefion  of  a  poKey  of  ioMuance^againat  leaa  by  ttie.    Ibid, .  66. 

JURISDICTION. 

1.  The  lith  aectioil  oftlm  act  of  |789«.mwt  biaeooftraed  faibenMiion  with 
and  hi  conlbtmity  to  the  conatttufien  of .  dmUnM  Mtae.  By  tUf 
htter,  the  Judicial  power  doea  not  eitend  to  jM^rato  aolta  fa  w¥ch  m 
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a]i«D  M' parly,  iiDleas  a  citiz^-be'the  advene  party;  and.H  la'  iqdiapeB- 
aable  to  aver  the  citizenship  of  the  d<»feDdant8»  to  abow,  on  the  record* 
.  the  jiirudietton  of  the  <oart    Jackson  vs.  Tipentyman^  *  MMf. 

2.  When  the  proeeed'iogaoT  a  court  of  corapeteot Juii|dictioD  are  brought 
before  another  court  collaterally,  they  are  l^  no  meana  subjebt  to  all 
ttieLezceptloni  which  might  be  taken  to  then»  on  a  direct  appeal. ,  The 
gen^^l.and  well  aetlfed'  rule  of  hw  in  aoch  caaee  it,  that' when  tlie 
pr^ceedbiga  fie  collaterally  drawn  In  queatios,  and  it  appeabi  lon  the 
lace  of  them,  that  the  aubjectidatter  waa  witbfn  thejuriadiiction  of  the 
coQrt,  .(hey  are  Toidable  only.  Ifhe  errora  and  irregularitiea  of  any  adit 
are  to  be  corrected  by  iptne  direct  proceeding,  either  befbre  the  aame 
^Qurt'  tp  aet  them  aatde^  or  in  an  appeUate  ceiirt.  If  tbpre  ia  a  total 
want  of  JoHsdictioni'the  proceedtnga  are.  void,  end  a  mere  nnlfity,  an4 
confeir^o  Hght,'  and-  ailbrd  no  justification,  and  may  be  rejected  when 
cotfaiterally  drawn  in  question.    Thampsoffs  va.  Tbdnie.    168. , 

a.  The  decision  of  this  CouH'in  Elliott  es.rPiersol,  (1  JReUn,  840,)  wu 
was  not  intended' to  decide  any  thing  at  ▼ariance  with  the'  prindpleir 
established  in  4his  ease.'    IhitL^  168. 

4.  When  thejttrisdictiofforthe  court  on  the  subject,,  under  whose  autbQiity 
lands  have  heed  sold,  appears  on  the  fae^  of  the  proceedings';  its  errora 
'  or  mistake,  if  any  were  committed,  cannot  be'lborrected  or  ezamined  : 
when  brougbt  up  collateralty;    Jlrid,    160, 

6.  The  value  of  the  Interest  a  guardian  has  in  the  minor's  ettate,  is  not  the 
valu^  of  t^e  estate,  but  that  of  the  o^ee  of  guardian.  Thisls  of  no  pe- 
OHiisry  value,  except  so  far  as  it  aflfords  a  cempensatidn*  for  labours  sn4 
services;  and  in  a  controversy  between  peisona  claiming  adveraely  as 
guardiin8,ihavlng  nedistinot  Interest  of  their  own^  It  cannot  be  considered 
as  amounting  to  a  sufficient  sdm  to  aolhorise  an  appeal  to' the  Court,  from 
a  ckcnit  court  of  the  district  of  Columbia.    BUehk  vs.  Maurcrtt^li  248. 

6.  This  Court  has  frequently  decided,  that  to  austain  fts  jurisdiction  in  ap- 

peals and  writrof  error,  it  is  not  necessary  to  atate,  in  tenns,  upon  the 
record,  that  the  ieonatitution,  or  a  law  of  the  United  Statea  was  drawO' 
in  question.  It  is  sufficient  to  bring  tbe  ^se  within  the  provisions  ef 
the  26th  section  of  the  judicial  act^  if  the  record  ahpws  that  the  ctfnatl- 
tutlon  or  ti  law  ef  the  United  States  must  haw  been  '.miaeoQstroed,  or 
the  decision  could  not  have  been  made ;  or  that  the  constlftotionality  of 
a  atate  law  was  qoesiioned,  and  the  decision  waa  in. favour  of  the  party 
claiming  Ujoder  such  law.  WUsatK  et  al.  vs.  The  BMk  MU  x  Qretk 
Manh'Compmiy.    260. 

7.  In  an  action  for  money  had  and  .received  for  the  recovery  ef  the  amount 

of  a  deposit'  made  in  tlie  bank  of  the  (commonwealth  of  Kentucky,  act- 
ing under  an  act  of  incorporation  passed  by  the  legislature  of  that  state, 
ithe  defendant  pleaded  to  the  jurisdiction,  on.  the  ground  that  the  ftate 
pf  Kentucky  alone  was  the  proprietor  of  the  sto^  of  the  bank;  for  which 
reason  it  was  insisted  that  the  suit  was  virtually  against  a  sovereign  atate: 
The  Court  are  of  opinion  that  that  qupstien  Is  no  longer  open  here.  The 
case 'of  the  United  St^Ms  Bank  es.  The  Planters  Bank  of  Georgia,  9 
Wheoion^  904»  was  a  mnch  stronger  caae  for  the  pkintiflb  hi  error  than 
the  *preaent;'fot  there  the  state  of  Georgia  waa  not  only  a  proprietor, 
bat  a  corponftor.    Hete  l|ie  state  is  not  a  corporator,  since  by  the  terms 
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of  the  act  iDCorponting  this  bank,  *«  the  pretM^nl  and  directors"  atone 
constitute  the  body  jcorporate,  the  me&physicai  person  liable  to  suit. 
Hence  by  the  hw  of  the  siate  itself,  it  is  excludcHd  iron ,  (he  character 
of  a  party  in  the  sehse  of  this  law  when  speaktnji;  of  a  corporation.  It 
may  be  added  to  ther  reasons  which  influenced  the  Court  In  their  opin- 
ion, in  the  case  of  The  Banlc  of  the  United  States  «s.  The  Planters 
Bank  of  Gedi^ria,  that  if  a  state  did  exercise  the  powers  in  atid  oy^r  a 
banlK,  or  Inipart  to  it  its  sovereign  attributes,  it  would  he  hardly  possible 
to  dislinguidi  the  issue  of  the  paper  of  such  alnnk)  from  a  direct  issue 
of  bills  of  (Credit;  which  violation  of  the  constitution,  no  doubt,  the  state 
here  intended  to  avoid.  Bat^  cfikt  ConmanweaUh  of  Kentueky 
vs.  WUter  et  al.    824. 

8.  The  biUi  of  a  bank  Were  payable  to  an  individual  or  bearer,  and  in  the  ac- 

tion  upon  the  bitls  there  was  no  averment  of  the  citizenship  of  the  per- 
son to  .whom  the  bills  are  payable,  and  4hey  ml|;ht  therefore  have  been 
payable.  In  the  first  Instance,  to  a  party  not  competent  to  sue  in  the 
icourts  bf  the  United  States.  This  Court  has  uniformly  held  that  a  note 
payable  to  bearer  is  payable'  to  any  body,  and  is  hot  affocted  by  the  dis- 
abilities of  the  nominal  payee.    Ibid.    826. 

9.  Objectfons  (0  the  juris4Jiction  of  this  CmirC.have  been  frequently  made, 

on  the  ground  that  there  wsks  nothing  apparent  on  the  record  to  raise 
the  question  whether  the  court  from  which  the  case  had  been  brought, 
had  decided  upon  the  constittttiobality  of  a  lav,  so  that  the  case  was 
within  the  previsions  of  the  26th  section  of  the  jodidaiy  act  of  1789. 
This  has  given  oceaslpn  for  a  critical  examination  of  the  section,  which 
has  resiklted  in  the  adoption,  of  certain  principles  of  construction  appli- 
cable to  tt.  ^  One  ef  those  principles  Is,  thit  if  the  leiHignancy  of  a 
statute  of  a  st«(e»  to  the  eonstitotion  of  the  United  ^  States,  was  drawn 
into  question,  or  if  that  question  was  applicabfe  to  the  insei  thb  Court 
hap  jurisdiction  of  the  cause ;  although  the  record  should  not  In  terms 
state  a  misconstruction  of  the  constitution  of  the  United  States ;  or  that 
the  repugnancy  of  the  statute  of  the  state,  to  any  pArt  of  that  constitu- 
tion, was*drawn  Into  question.    SattetUf  rs,  MaidieiMttn.    409. 

10.  TKe  power  of  this  Court  to  revise  (he  judgment  of  state  tHbunals,  de- 
pends on  the  2ftth  sectldb  of  the  judich|ry  act.  That  psction  enacts 
*<  that  a  final  jud^ent  or  decree  in  any  suit  in  the  highM  court  of  l^w 
orequitfof  a  state»  in  which  a  decision/ in  the  suit  could  be*faaj," 
where  is  drawn  In  question  the  validity  Of  a-  statute,  or  of  an  authority 
exercised  under  any  state,  on  the  ground  of  their  being  repugnaht  to 
the  coQfetituUon,  trenties  or  laws  of  the  United  States,  and  the  decision 
is  in  farvour  of  their  validity,  **.may  be  re-exami|ied,^nd  reversed  or 
affirmed  In  the  Supreme  Court  of  the  United  States.''  VTe^ton  d  aL 
vs.  The  CfUy  CouneU  of  Charleston,    488. 

11.  The  city  council  of  Charleston,  exercising  sn  eothority  under  the  state 
of  South  Carolina,  enacted  an  ordlnaneei  by  which  a  tax  waa  imposed 
on  th^  six  and  seven  per  cent,  stock  of  the  United  States ;  aiM  in  the 
court  of  common  pleas  of  the  Charlteton  district,  an  appHcatioo  was 
made  for  a '  prohibition  to  .restrain  them'  from  levying  the  tax,  on  the 
ground  that  the  ordii^ance  violated  the  constitution  of  the  tJniled  States. 
The  prohibition  was  granted,  and  the  proceedings  in  the  case  •were  re- 
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moved  to  the  conttitutional  >etrart,  the  highest  eottrt  of  law  of  the  itete ; 
and  io  tbft  court  it  was  held  fliat  the  Ofdiaanee  did  not  Tiolato  the  eon- 
stitutioo  of  the  Uoited  Statost  tod  a  writ  of  error  ww  proseeated  oar 
this  decision  to  this  Coort.  H»ld,  that  the  question  ;d€icided  by  the 
cobrftitiitkmal  court,  was  the  Teiy  question  on  which  the  rtfVistatKpowet 
of  this  Court  is  to  be  exercised.    Ibid.    464. 

12.  A  writ  of  error  to  this  Court  may  be  prosecuted,  where,by  die  jadgmenC 
of  the  highest  court  of  the  state  of  South  Carolina,  a  prohibition  issoed 
In  a  state  court,  to  prevent  the  levying  of  a  tai  wliich  wis  Imposed  by 
a  law  repugnant  to  the  constitution  of  the  United  Ststes,  was  lefiised 
by  the  state  courts  od  the  ground  that  the  law  waf  not  so  repogMAt 
tQ  the  constitution.    iKrf.    464. 

18.  The  term  ntU  is  certainly  a  veiy  coroprehensire  one,  and.  is  onderstooa 
to^apply  to  any  proceedir^  In  a  court  of  justice,  fai  wliich  an  individual 
pursues  that  remedy  in  a  court  of  justice  which  the  law  aflbrds  him. 
IM.    464. 

14.  The  words  <*  final  judgment,"  In  the  25th  section  of  the  judidaiy  act, 
must  be  understood  In  the  section  under  consideration  a%  applying  to 
all  judgments  and  decides  which  determine  the  particuter  cause;  abd 
U  is  not  required- that  such  judgments  shall  finally  decide  upon  the 
fights  which  are  litigated,  that  the  same  shall  be  within  purview  of  tho 
section.    /&ui    464. 

16.  A  motion  to  dismiss  a  suit  forwent  of  jurisdiction,  applies  solely  to  CMee 
where  this  Court  has  not  jurisdiction  of  the  cause ;  and  not  when  the 
circuit  court  has  exceeded  its  proper  jurisdiction  in  .the  particular  case. 
Canter  vs.  T*he  Ameriam  and  Ocean  Imurance  Company*    654. 

16.  By  the  law  of  Mississippi,  (he  assignee  of  a  chose  In  action  may  Insti* 
tute  a  suit  in  his  own  name.  When  therefore  an  executor,  having 
proved  the  will  of  bin  testator,  in  Kentucky,  had  assigned  a  promissory 
note  due  to  the  estate  by  a  cKtzen  of  Mississippi ;  the  suit  was  well 
brought  by  the  assignee,  without  any  probate  of  the  will  in  that  state* 
Harper  vs.  Butler,    239. 

17  When  there  is  no  change  of  the  parties  to  a  suit,  during  its  progress,  a 
jurisdiction  depending  on  the  condition  of  the  parties.  Is  governed  by 
that  condition  as  it  was  at  the  commenccmeut  of  the  suit.  CanoUyci 
al  vs.  Tbylor.    565. 

16.  If  an  alien  should  sue  a  Citizen,  and  should  omit  to  state  the  cliaracter 
of  the  parties  in  (he  bill,  though  the  Court  could  not  exercise  jurisdic- 
tion while  the  defect  in  the  bill  remained,  yet  It  in{ght,as  Is  every  day's 
practice,  be  corrected  at  any  time  before  (he  hearing,  and  the  Court 
would  not  hesitate  to  decree  in  the  cause.    Ibid,    565. 

T9.'  The  siiit  was  originally  instituted  by  aliens  and  a  citizen  of  the  United 
States  ss  complainants,  sgainst  (he  defendants,  citizens  of  the  United 
States.  In  (he  progress  of  the  cause,  and  before  the  final  heaiiug,  the 
name  of  (he  citizen  of  the  United  States  who  was  one  of  the  plaintlfis, 
was  struck  out  and  he  was  made  a  defendant  by  the  Court.  It  was 
held :  The  substantial  parlies,  plaintiflTs,  those  for  whose  benefit  the 
decree  is  sought,  are  aliens,  and  the  Court  has  original  jurisdiction  be- 
tween them  and  all  the  defendants.  -  But  they  prevented  tlie  exercise 
of  this  jurisdiction  by  uniting  with  themselves  a  person  between  whom 
and  one  of  the  defendants  the  Court  could  not  take  jurisdiction :  strike 
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<  opt  Utmin^tf  a  eoiQplthitQt,  and  UmlmpediaMBi  !•  ravorod  t$  the 
ezerciie  of  that  origtoal.  jyrifldfetioix  whfcU  ibe  Couit.potMnajl  bitwaen 
tb«  aUm  pactfear  and  all  the  dtixOD  defebdiota.  ~  Thero^  ia  no  obioetioD* 
lbuDd«4^oa  ednvenienoo  or  j|air;  to  thia  couiae^  .  IkUL,  C^lMk. 

KENTUCKY. 

The  lavr  of  Kentopky  relative  \o  the  UabilRiei  oT  Indflfaeva '  ini.  pmidiMMy . 
Dotaa,  aoQ  tba  mode  of  eqibcdiig.tho  pama*  -^^JBai^liifiie  ViiiJM 
ktilu  Ta;  Wettiger.    881. 

LANDLORD  AND  TENANT. 

Eytiy  delniaa  between  landlord '  ati^  tenant  In  roapect  to-  nafttitav  in  wUdi 
the  paitief  aie  aOent^  may  be  fiUdy  open  t»  ezpttdatieii:  by  te  IStM^d  > 
oMge  and  cnatom  oftho  ooimtiy,  or  of  ibe  dia^riet  vbem  <lie  land  Oea^ 
EVery  peiaon,  under  aoch  etrcnmatanoea,  b  aappoaed  to  be  eonnaant  of 
tbia  egatoQij  and  to  contract  with  a  .tacit  reference  to  it    Pmn  Mw  va. 

LOUISIANA. 

1.  By  the  ^rciaty  of  3i  jDdelbnao,  made  on  Ihe  left  of  Octobec  1800,  Spain 

ceded  Looiaiana'ta  Franfee;  .and. France,  by  the^ra^y  of  Baib,  algned 
tba  SOUi  i)f  April  1808,  ceded  it  to  th^  United  Statea .  UndeMhIa  treaty 
Ihe  Umtffd  SltaUa  clahned  the  conntriea  between  die  Iberville  and  the 
'Perdido..  .Spain^xontended  thkt  her  ceaiion  to  France^  cbmprdiefided 
only  that  territory  which  it  the  time  of  the  eeaaion  waa  deno.rainated 
JLiOoUiana,  ^onaiating  of  the  ialand*  of  New  Orleana»  and  |he  coontry 
Fhich  hadJDeen  OffgSnally  ceded  t4  W  hy  France*  weat  of  the  Iflaaie* 
aippi. '  Hie  land  claimed  by -the  plaintiA  in  .en9r,'ttnder  a  grant  front 
tho  crown  of  Spain,  made  after  jbe  treaty  of  SiJUd^onao,  U^a- within 
the  disputed  teiritory  ;,«nd  this  caae  preaenta  the  qoeation,  to  whom  did 
the  country  between  the  IbervtUeand  Perdldo  belong  after  the  treaty  of 
St  Ildefonio  ?  Had  France  and  Spain  agreed  qpon  the  bounilariea  of 
the  m^roceded  teitttoiyV.before  Looiaianawair  acquired  l>y  the  United 
Stataa;  tiiatagraemenjf'jiveyDld  undoubtedly  liave  aacertained  ila  llmlta. 
But  the  doclarattona  tff-  France,  made  after  parting,  vi^  4m  pfQvlnee» 
cannot  be  admitted  as  conclusive,  for  qoestiona  of  thia  chamber,  pa^ . 
liticai  conalderatiooshave  too:much  iD6uence-0Tervtha  eoodaet  of  na-  • 
tioos,  to  permit  their  declarations  to  decide  tl^e. course  of  an  faidepen- 
dent  governmeni,  in  a  matter  vitally  intereating  to  Ita^  Fotitr  et  oL 
W9.  JlTeiUffn,    806. 

2,  If  a  Spadsh  girantee  had  obtained  poasesalon  of  th^  land  In  dispute  ao  w 

to  be  the  defendant,  woi^d  a  court  c.''  the  United  States  maintain  his 
title  under  a  Spauisb  grant,  made  subsequent  to  the  acquisition  of  Loo- 
(siana,  singiy  on  the  pripdple  that  the  Spanish  construction  of  ths^tieity 
of  dt  Ildefonso  waa  right,  and  (he  American  construction  wrong  ?  Sndi 
a  decision  would  subvert  those  principles  which  govern  the  reladona 
betveen  the  legislature  and  judicial  departments,  and  bwiIl  the  ttmlti 
of  each.  Ibid,  809. 
8.  The  sound  construction  of  the  8th  article  ojf  the  treaty  between  the  United 
States  and  Spain,  of  the  22d  of  February  18St8,  wiU  not  eneUe  the 
Court  to  apply  its  provialnna  to  the. caae  of  t|ie  pfadntlff.  '  ibid.    814. 
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4.  Tbe  vtlele  doM  not  dechro  tlitt  til  Iho  grrattmuidft  l^  bto  cafliolic  ma- 
jesty before  the  24th  of  January  4818,  shall  be  valid  to  the  same  extent 
•  as  if  the^ceded  tenriteiies  had  remained  under  his  dominion.  It  does 
not  say  that  thoae  grants  are  hereby  confirihed.  Had  aucfabeen  its  lan- 
goage,  ii  would  hay6  actdQ  directly  on  the  subject,  end  It  would  ha?e 
repealed  those  acts  of  congress  which  were  repugnaiit  to  it;  but  its  lan- 
guage Is  that  those  grants  shall  be  ratified  and  confirmed  to  the  p^rsoqs 
lapossession>  ifce.  By  whom  shall  they  i>e  ratified  and  confirmed  ?  This 
seems  to  be  jhe  laofuage  of  oontract;  and  if  it  is,  the  ratification  and 
confirmation  which  are  promised*  must  be  the  act  of  the  legisUitnre. 
Until  such  act  ahall.  be  passed;  the  Court  is  not  «t  liberty  to  dbregard 
tha  Mdsdng  kwa  on  the  subject,    hid.    ai4. 

LANDS  AND;  LAND.  TITLES* 

1.  The  act  of  the  legislature  of  Marytand,  relative  to  a  ^eylse  of  the  real 
jitate  of  intestates  hi'  certain  cases,  in  directing  the  commissioo^n. 
when  to  give  deeds  to  purchasers,  has  this  general  provision :  that  the 
commission  and  proceedings  thereon  shall  be  reciled  in  the  preamble 
Af  the  deed.  It  certainly  could,  not  have  been  in^nded  that  tiie  com- 
mission, a.-ul  all  the  proceedings,  .should  be  set  out  m  km  verbd.  If 
the  substance  of  the  proceeding*  Is.  recited,  k  is  sufficient  Thompson 
vs.  JVtoue,  .idT. 
.  2.  liie  Uw  appears  to  be  settled  ill  the  states,  that  courts  wfll  go  .&r  to  sus* 
t^  bona  fide  titles  acquired  tinder  sales  made  by  jitatutes  regulating 
tales  made  by  order  of  orphans^  courts/  Where  there  has.  been  a  (air  sale, 
the  purchaser  will  not  be  bound  to  look  heyond  tiie  decree,  if  the  facts 
neceasary  to  give  the  court  jurisdiction  appear  on  the  fiu$ei>f  the  prd- 
ceedhtga.    Ibid.    167. 

5.  An  entry  was  made  bi  tfie  land  office  of  Kentucky,  of  oqe  thousand  acres, 

hi  the  nam*  ot  <^  John  Floyd's  heiiB,Vwltli9Ut  namh^p  the- perMns  who 
were  the  heim.  Upon  an  objection  to  the  validity  of  the  entryj  the 
court  said :.  Ant  substittttfng  a  legal  deecrlpdon,  whitfh  cannot  be  mis- 
underatood,  for  the  more  definite  desdAirtMm  by  the  proper  names  of 
the  persons  who  are  the.heixs^  was  not  of  such  substantial  Importance 
as  to  vltkte.the  transkctlon.  Hunt  vs.  Wiekliffe.  208. 
4i  An  eptry  was  made'  "sote  to  join  the  settlements  on^the  nbrth  east  and 
south  sides  thereof,  ao  a$  to  run  into. the  old  miUt0ry ^nuveyywhidi 
are,  legal.**  The  old  military  surveys  formed  together  a  parallelogram, 
and  aiyolned  the  lands  Intended  to  be  described  by  the  entry.  It  was 
objected  that  the  limitation  oh  the  entry,  **  so  as  hof  to  run  into  the  old 
surveys  which  are  legal,"  rendered  the  whole  entry  so  uncertain  as  |o 
makeltv^d.    Md.    208. 

6.  The  rules,  pUth  are  settled  In  Kentucky,  would  require  that  -iSSu  vatxf 

had  the  restriction  respecting  the  military  surveys  been  omitiled,skeiild 
.  be  surveyed  equally  on  thenCKth  east  and  south-  side  of  the  setUemeni, 
the  whole  land  to  be  Indoded  by  rectangular  lines.  The  old  miataiy 
survey  must,  therefore,  be  so  contiguous  to  the  settlement,  as  to  stop 
one  or  two  of  those  lines.  A  subsequent  locator  knows  where  to  look 
for  ttiem,  and  the  testimony  in  the  cause  Informs  us  that  he  would  en- 
counter no  difficulty  In  finding  them.  ■*  We  consider  the  last  words 
'  which  are  lep  V  laeiely  u  aa  affimance  that  they  are  ao,  not  as  leav- 
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ing  it  doubtful;  and  consequentiy  that  they  make  no  change  in  the  en- 
try.'*   Ibid.    209. 
6:  It  ia  well  settled,  both  in  the  court  of  Kentucky  and  in  this  Court,  that 
a  possession  which  will  bar  an  ejectment,  is  abo  a  bar  in  equHy.    Ibid. 
212. 

7.  Each  of  the  parties  held  in  possession,  distinct'parts  of  the  land  In -contro- 

versy. In  this  state  of  things  it  is  well  settled,  that  the  party  having 
the  better  right,  Is  in  constructive  possession  of  all  the  land  not  occu- 
pied, in  fact,  by  his  adversary.    Ibid.    212. 

8.  Undoubtedly,  the  presumption  is  in  favour  of  the  vaHdity  of  every  grant 

issued* In  the  forms  prescribed  by  law ;  and  it  is  incumbent  on  him  who 
controverts  it  to  support  his  objections.  The  whole  burthen  of  proof 
lies  on  him.  But  if  his  objections  depend  on  facts,  those  facts  must  be 
submitted  to  a  jury.  If  opposing  testimony  be  produced,  that  testimony, 
also,  must  be  laid  before  the  jury  ;  and  the  court  may  declare  the  law 
upon  the  fact,  but  cannot  declare  It  on  the  testimony.  PtUUr$4m*§ 
lessee  vs.  Jenk$,    227. 

9.  In  the  nature  of  things,  we  perceive  no  reason  why  the  grant  of  the  land 

in  controversy  should  he  good  for  land  which  it  might  lawfully  pass.; 
and  void  as  to  that  part  of  the  tract  for  the  granting  of  which  the  oftce 
had  not  been  open.  It  is  every  day's  practice  to  make  grants  for  lands 
which  have  In  part  been  granted  to  others.  It*  has  never  been  sug- 
gested, that  the  whole  grant  is  void,  because  a  part  of  the  land  was  not 
grantable.    Ibid.    285. 

10.  The  principle,  (hat  a  patent  conveying  lands  lying  partly  within,  and 
partly  without  the  territory  retained  by  the  Indians,  was  void  as  to  so 
much  as  lay  within  it,  and  valid  for  the  residue,  was  settled  by  this 
Court  in  the  case  of  Danforth  vs.  Wear,  f  JVhetUon,  678.  This  ded* 
slon  wts  made  on  a  patent  depending  on  the  statutes  of  North  Carolina, 
which  contain  prohibitions  at  least  as  strong  as  those  of  Georgia. 
Ibid.    280.' 

11 .  Under  the  statute  of  limitations  of  Tennessee,  of  seventeen  hundred  and 
ninety-seven,  a  pos^ssion  of  sevefk  years  is  a  protection  only  when 
held  under  a  grant,  o»  under  valid  m^ane  conveyances,  or  a  paper  title, 
which  are  legally  or  equitably  connected  with  a  grant ;  and  ji  void  deed 
is  not  such  a  conveyance  as  that  a  possession  under  it  will  he  proteetM 
by  the  statute  of  limitations.    Le$$ee  ofPoweU  vs.  flomum. 

12:  Louisiana. 

18;  The  lands  north  west  of  the  river  Ohio,  between  the  riven  Scioto  and 
Little  Miami,  lying  west  of  Ludlow's  Ifaie,  east  of  Roberts's  line  and 
south  of  the  Indian  boundary,  teserved  by  Virginia,  in  her  deed  of  ces- 
sion to'the  United  States  of  March  1784,  for  the  satisfaction  of  the  mi- 
litary bounjties  Virginia  had  promised,  were  not,  prior  to  1810,  by  any 
legislatlveiactsof  t^e  government  of  the  United  Sutes,  withdrawn  from 
appropriation  under  and  by  virtue  of  Virginia  military  land  wanants.  A 
patent  issued  on  the  12di  of  Octolier  1812,'  founded  upon  a  mlMtaiy 
land  wanant,  for  land  within  the  reserved  lands^  isyalid  against  n  daim- 
ant  of  die  same  hmd,  holding  under  a  sale  made  by  the  United  States. 
MeynoldMyn.M'jbikur,    417. 

14.  Pio^eediDga  for  the  sile  of  the  real'estate  of  an  hiteetate,  At  tfie  ptymeiit 
of  debu,  wen  commenced  btfore  die  raneal  of  tlie  aet  of  te  legiibtom 
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of  OhiC!,  eotitM  •«  A  law  ibr  the  ■AdflmeDt  of  intoitetos'  eMatei."  The 
Mlmiiliftmtoif •  DOtwJtbfUnding  (be  repeal,  went  oo  to  aett  (he  had,  and 
appropriate  the  proeeeds  to  the  discharge  t>f  the  debts  of  the  intestate. 
Held^  that  the  sale  was  void.  .J%e  Bank  of  Bdmittan  vs.  DudUf^B 
hdri.    498. 

MAJIRIAQE  SETTLEMENT.. 

.  1.  A  marriage  settlement  provided,  that  the  trustees,  after  the  death  of  the 
husband,  should  stand  poisessed  of  a  bond  executed  to  Uiem  by  the 
husband,  and  of  the  sum  of.  $87,088  to  be  received  by  them;  upon 
trust  to  place  out  the  same  when  it  shall  come  into  their  bands,  at  in- 
terest, on  freehold  securities^  oc  invest  it,  or  any.pvt  of  it«  in  the  pur- 
chase of  stock  of  the  United  States  of  North  America,  or  bank  stock 
tbeie,;(mM  the  t^n^okati^n  af  the  wife;  and  to  call  in  and'  replace  the 
same,  and  reinvest  the  same  aod  the  produce  thereof,  irom  time  to  time, 
upon  or  in  such  securities,  oj^ck,  mth  the  t^probaHan  ^  the  wife. 
EngUih  et  al.  vs.  FoxaU,  895. 
3.  It  ie  not  an  unreasonable  biterpretatioo  to  say,  that  the  wife,  who  stur- 
vived  the  husband,  was  to  have  a  controlling  agency,  within  the  limi« 
talJon  prescribed  by  the  contract.  She  has-  not  an  arbitrary  and  unli- 
mited discretion^  The  investment  nstricted  to  three  objects :  freehold 
securities!  United  States  stock,  or  bank  stock;  and  the  trustees  are  not 
authorised  to  ma)fe  any  othei^  Jnvestroei^t  The  trustees  are  bound  to 
make  the  investment  in  any  one  of  the  finals  mentioned,  which, the 
wife  might  request  or  direct    Urid.    609. 

3.  The .  Iwjsband  by  his  wiU  confirmed  tlie  manlage  settlement,  and  be 

iur(her  declared,  •*  that  if  the  sum  of  $87,088  secured  to  be  paid  to  tiie 
trustees  should  at  any  time  be  found  Insufficient  to  raise  and  bring  in(o 
(he  hand!  of  the  trustees  the  dear  annual  s^m  of  $2,222.22,  tiie  an* 
nulty  secuied'to  be  paid  to  his  wife  by  thp  settlementt  then  the  trustees 
of  his  will  shall,  from  time  to  time,  Iryhsfiv  ^o  themselves,  as  trustees 
•f  idle  stflUement,  ont.of  the  reaiduuiii  of  his  estate/snch.snm  or  sums 
of  money  U.  may,  from  time  to  time,  be  foilnd.  nei^essary  to  make  up 
any  deficiency  .there  may  happen  to  be  between  the  current  apiount  of 
the  interest  and  produce  of  the  principal-  sum,  and  the  amount  of  the 
annuity :  so  that,  in  no  ipvent,  less  than  $2^222*22  shall  be  raised  annu- 
ally for  bis  wife,  or  for  her  benefit  in  Uie  United  SUtes.    IM,    610. 

4.  The  *  personal  estate,  of  the  husband,  eitdusive  of  the  sum  pjaced  in  the 

handiof  the  trustees  of  the  annuity,  waeso  invested  as  to  produce  six 
per  centum  per  ^num,  and  the 'dbisction  of  the  wife  to  keep  invested 
in  six  per  cen^.  stock  of  the  United  States  }he  $87,088,  p^doced  a 
^eficijsncy  in  ^  annuity,  which  she  dainii^d  to  have  made  up  from  thr 
^esidttaiy  estate.  The  wife  has  a  right'  to  daim  this  defidenoy  tn  he  so 
)np.    Brid.  .61.0'. 


PARTIES. 

When. there  is  no  change  of  the  parties  tea  suit,  daring  its  piogiess,  a  juris- 
:  diction  depending  on  the  condition  of  the  parties  is  governed  by  that 
conditipn  as  it  was  at  the  commencement*  of  (he  suit.    CMoUy  vs. 
TbyW.    868. 

Vot.IL---4a 
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PARTNER  AND  PARTNERSHIP. 

1.  Thiid  penoDS  are  .not  bound  to  Inqoiio  whether  the  partner  with  whom 
they  are  contcacting  is  acting  pn  the  paitneiahip  ^keconnt,  or  for  hia  hi- 
dividuftl  advantage; .  The  interest  of  the  paHner  in  t^  Joint  stock  of  the 
concem,  and  his  consequent  authoiUy  to  use  the  partnerriiip  name, 
raiies  a  presumption  that  the  contract  wa^  made  for  jotot  aocounC; 
which  is  sufficient  to  bind  the  firm,  unless  j^o  the  contiaij  be  shown ; 
and  that  the  person  with  whom- (he  partnec  deals  liad  notice,  or  reason 
tobeliev«that'thtf  former  was  acting  on  his  sepyateaeeomit-  LeBay 
▼s.JoAnsM.    196. 

'  2.  Where  in  the,  articles  of  partnenblp'  no  naine  of  theJiim  was  mentioned 
as  agreed  upon,  and  the  concern  went  into  operation  under  tiie  articles^ 
the  books  being  kept»  and  the  bills  and  accounts  relating  to  their  tianis- 
actionk  being  made  out  at-  their  warehouse,  in  the  name  of  «'  fffoflman 
^  Johnson ;"  it  cannot  be^  questioned  but  that  a  name  tlras  asnmed, 
recognised)  and  publicly  used,  became  the  legitimate  name  and  style  of 
the  firm ;  not  les%  so,  than  if  U  had  been  adopted  by  tiie.  aitideo  oif 
partne«4iip. ;  Ihid,,  199. 

8^  Where  a  bill  of  exchange,  was  drawa  by  A.,  after  tlie  dissolution  of  his 
partiMnhip  wiUi  B.,'and  the  proceeds  o#  the  bill  went  to  pay,  and  dM 
pay, .'the  partnership  debts  of  A*  A  B.^  whie|i  A.  on  the  disiolution  of 
the  firm  had  assunied  to  pay;  the  holder  of  the  bill  titer  iti  diihonomr 
can  have  no  claim  on  B.  in  consequence  of  the  particular  appropriation 
of  the  proceeds  of  the  bill.    Ifru{.    199. 

4.  It  ife  admitted,  that  if.  one  of  the  papers  contracted  with  a  third  perion, 
in  the*name  of  the  firm  after  the  dissolution,  but  that  lacf  not  tamde 
public,  or  known  by  such  third  peiton,  the  law  considers  the  contiecC 
as'  being  made  wiUi  the  fi^n,  and  on  their  credit.  But  if  the  ^lertner 
deal  with  another  in  his  individual  ni|me,  and  iqion  his  sole  Vei^onslbi- 
^ty,  without  even  an  alkuion  to  the  partnership,  it  was  unimportant  to 
that  other  to.  know  thitt  the  paitoer^p  was  dissolved,  slqcA  he  was 
dealing,- not  with  the  firm,  and  upon  tbeh  credit,  but  vrith  tlie  Indivi- 
dual with  whom  he  was  acting,  upon  Ills  own  credit,    Md.    200. 

PATENTS  AND  LATENT  RlGHTb, 

1.  It  has  not,  and  ind^  it  cannot  be  denied,  tfiit,  anJnventor'^Difty  then- 
don  h»  invention,  and  surrender  or  dedicate  it  to  the  pubfic.  This  in- 
choate right,  tlius  gone>  cannot  afterwards  be  Msumed  at  his  pleasure ; 
for  w^en  gifts  are  once  miule  to  the  public  in  this'  way,  thcry  become 
eboolute.  The  question  which  generaUy' arises  on  trials  Is  u  question  of 
fiict,  rather  tiian  of  law ;  whether  the  acts  or  acquiescence  of  the  perty, 
.iumlsh,  in  the  givefi.case,<satisftuitory  proof  of  an  abendonment,  or  de- 
dication of  tl|o  invention  to'  thepubHc.  Psimodk  HoLwb.  Dimhgue.  16. 

^.  It  Is  obvious,  that  many  of  the  provisions  of  our  patent  act,  are  derived, 
from  the  ptinciples  and  practice  which  have  prevafled^in  thp  conetiiie- 
tion  4>f  the  law  of  Eng]an<f  in  relation  to  patents.  .  Ibid.    18 

i^.  Where  English  statutes,  such  for  mstance  as  the  statute  of  frauds,  ana 
the  s,tatute  of  UiMtsitlens,  liave  bieen  adopted  into  our  own  feglslatlon; 
the  known  and  settled  construction  of  those  irtahites  by  'iponrts  of  law, 
has  been  considered  as  dlently,  Incorporated  into  die  tds;  or  has  been 
received  wfth.tU  the  weight  of  autii^rity.  This  Is  iio|  the  <dbse  with 
the  English  ^itatute  ,of  moAopoiies,  which  contains; mi  ez^tioBr  en. 
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wUeh  tti0  gimli  of  pttsnti  for  lavwitioos  hxf  Imod  iki  iliat  counby. 
Thelaogoafa  of  that  dtote  in  the  itetatoif  oot  identical  with  thepft- 
tMit  lew  of  the  United  States;  bat  the  eonltraetion  of  it  adopted  by  the 
Emilah  cooita,  and  the  principlee  and^pnctlce  which  ha?e  long  rega- 
Uted  the  grants  of  their  patenta,  at  thegr  Moat  ha^A  been  known,  and 
we  ladtly  lefoned  to  te  lome  of  the  pfe?iaioni  of  oar  own  etatate,  afr 
ford  materiaia  to  Ulaatmte  it    Ibid.    18. 

4.  The  line  meaning  of  Am  womU  of  the  patent  law,  "*  not  known  or  OMd 
before  the  applieatiop;"  is^  not  known  <»  oaed  iy  lAcjHiilfe,  before  the- 
appUcatijMk.    Aut.  19. 

I(.  If  an  invevtor  dkoold  be- permitted  to  hold  beek  ftoid  the  knowledge  of 
theiNiblic  the  iecreta  of  hia  invention;  iC  h^  ahoold,  for  a  long  period 
of  yean,  ietain  the  nionopoly,.and  make  and  sell  hia  InTontioii  pablicly; 
and  thoB  githerlhe  whole  profits  of  it;  relying  npon  his. superior  skill 
and  knowing  of  the  stiuctore;  and  then,  and  thdb  only,  when  tha 
danger  of  competition  should  force  liim  to  procare  the  eidaslTO  rights 
he  should  be  allowed  to  takb  out  a  patent,  and  thus  etchide  the  public 
from  any  fortber  use,  than  what  should  be  derifed  under  it,  during  his 
foorteen  years ;  It'  would  materially  retard  the  progress  of  science  and 
the'  usMiil  arts ;  and  give  a  premium  to  thoso  who  sfaouM  be  least  prompt 
to.  communicate  their  discoveries.    IW..  19, 

6^  If  en  invention  is  used  by  .the  public*  with  the  consent  o(  the  inventor,  at 
the -time  of  his  application  for  a  patent;  liow  can  the.  Court  say,  that 
hircase  is  nevertheless  such  u  the  act  was  hiteiided  to  protect  ?  If  such 
a  public  user  is  not  a  ose  within  the  meaning  of  the  statute  j  how  can 
the  Court  -extiaet  the  case  from  iti  opM^tion,  and  support  a  patent, 
when  the  suggestions  of  the  pafenlee  were  not^true ;  and  the  conditions, 
on  which  alone  the  grant  wa«  authorised,  do  not  exist  ? '  JMd;    21. 

7.  The  true^onstra'ctlon  of  the  patent  law  la,  that  the  first  ioventoif  cannot 
acquire  a  good  title  to  a  patent,  .if  he  sufiers  the  thing  invented  to  go 
into  public  use,  or  to  be'  pubMely  spld  for  000^  befote  be  makes  applica- 
tion for  a  patent  This  voluntary  act  or  aiequiescencein  the  public  sale 
or  use,  is  an  abandontnent  Qf  his  right;  or  n|her,  crates. a. disability  to 
.  comply  witb  the  terms  andcondlfiens  Af  the  bw;  oa  which  .alone  the 
secralaiy  of  state  is  authorised  to  giant  bim  a  |Niteot»    Iftid.    88. 

POSSESSION  OE  LANDS. 

Each  of  the  parties  held  hi  possession  distinc^rtsof  the  lapd  in  cootrove^qr* 
In  this. state  o^tbingi  it  is  wellsettled,  that'the  party  haying  the  better 
r^bt,  is'in  constipctrre  po^s^ision  of  all  the  landrjiot  occupied,  in  foot, 
by hisadvenanr.    fiufKvs.  Wkkl^t.    21t 

PRACTIPE. 

1.  Bills  of.  exQ^pOons. 

2.  Be-arguoient 

t.  Where  the  appellieJftd'died  after  the  commencement  of  the  lerm,  end 
the  Couri  not  knowteg.hb  deeeese  bad-decided  u^oo  the.  a»e,  after  ar- 
foment,  the  Court  ordered  the  decree  to  be  entered  as  of  •the  first  day 
of  (he.  term:   .  7%e  JBank  ^the  Ui^ied  8taU$'  v«.  fr<ri«tgm    48 1 .' 

4.  Where  an  appeal  bom  the  circuit  ^court  to  this  Court  was  prayed  by  a 
jtbmber  of  Aw  defondants,  and  one  only  ei^ecoted  the  proper  tppeal 


724  INDEX. 

PRACTICE. 

bond,  0)6  obJeetlOD  to  the  proeeedtog  o^ght  to  have  been  OdMo  by  wty 
of  preliminary  moCioa  to  dlsmias  the  appeal  for  irregularity,  on  aecopnt  of 
the  failure  to  givo  the  proper  appeal  bond.  MandMUe  vb,  Rigg$.  490. 
a«  The  declaiation  purported  to  count  upon  aixty-eigbt  bilk  of  the  bank  of 
the  commonwealth  of  Kentuelcy,  and  it  appeared  that  one  of  the  Ulii 
bad  been  omitted  to  be  described,  lo  that  the  declamtion  made  out  a 
leet  fum  than  the  writ-claimed  or  the  judgment  gave.  The  defendants 
in  error,  plaintifla  below,  moved  for  leave  to  cure  the  defect  by  enters 
inga  remittitur  of  the  amount  of  the  bill  ao  omitted  and  damagea  pro 
tanto.  This  Court  thinks  itself  authorised  to  make  a  precedent  hi  fur- 
therance of  justice,  whereby  a  more  convenient  practice  may  be  intro* 
duced,  and  to  allow  the  party  to  enter  hisfemittitur ;  but  on  payment  of 
ime  costs  of  the  writ,  if  error  is  prosecuted  no  further  after  such  amend- 
ment made.  Bank-  of  the  CommonweoUh  of  JTonhuky  vs.  Winter 
hmL    S29. 

PROMISSORY  NOTE. 

1.  The  notary  public,  after  the  note  became  due,  called  at  the  boose  of  the 

indorser  who  resided  in  the  city  of  Cincinnati,  which  he  found  shot  up, 
and  the  door  locked ;  and  on  Inqtiiry  of  tho  nearest  resident,  he  was  fai- 
formed  that  the  Indorser  and  fiunily  h#d  left  town  on  a  visit;  whether 
.for  a  day,  week,  or* month,  he  did  not  know  nor  did  he  inquire.  He 
made  use  of  no  (urther  diligence  to  ascertain  where  t|ie  Indorsor  bad 
gone,  or  whether  he  htd  left'  any  person  in  town  to  attehd  to  his  busi- 
ness. He  left  a  notice  at  the  house  of  a  person  Adjoining,  with  a  re- 
quest to  hand  it  to  the  indorser  when  he  should  return.  Held,  that 
thy  was  sufficient  diligence  on  the  part  of  the  holders  of  the  note,  to 
charge  the  hidorser.  WUUams  vs.  The  Bank  of  <A«  XMUd  SUOeo, 
100. 

2.  The  general  rule  of  law  applicable  to.  this  subject,  has  long  been  settled ; 

that  to  enable  the  holder  of  a  bill  of  exchange  or  promissory  note,  to 
charge  the  indorser,  it  is  incumbent  on  him  to  prove  that  timely  nociee 
of  the  dishonour  of  the  bill,  or  of  the  non-payment  of  the  note,  was 
given  to  the  indorser ;  or  if  this  could  not  be  done,  he  inost  excuse  the 
omission  by  showing  that  due  diligence  had  been  used  to  give  such 
notice.  Ibid.  101; 
8.  If  the  parties  reside  in  the  same  city  or  town,  the  indorser  must  be  per- 
aooally  notified  of*the  dishonour  of  the  bill  or  note;  eifher  verbally,  or 
in  writing;  or  a  written  notice  muit  be  left  at  his  dwellinghoose  ot 
frtace  of  business.  Either  mode  is  sufficient,  but  one  or  other  must  be 
observed,  unless  It  Is  prevented  by  the  act  of  the  party  entitled  to  tbe 
notice.    Ibid,    101. 

4.  The  holder  of  a  bill  or  promisso^  note,  in  ofd^r  to  entitle  himeelf  to  cai 

upon  the  drawer  or  indorser,  must  givo  notice  of  its  dishonour  to  the> 
^party  whom  he  n^ea'ns-to  charge.  *Bai  if,  when  thto  notice  abonld  be 
given,  the  party  entitled  to  it  should  be  absent  from  the  state,  and  Ims 
left  no  known  agent  to  recoive  it ;  if  he  abscond,  or  has  no  pbce  of  re- 
sidence which  rsasoiuible  diligence  used  by  the  bolder  can  JBiMble  him 
to  discover,  the  law  dispenseir  with  the  necessity  6f  giving  regular  no- 
tiee.    Ibid,    102. 

5.  Vbere  the  parties  reskle  in  the  ^same  city  or  town,  tho  notice  abovM  be 
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Sivwi  at  the  dwtUlQg  booM,  or  pkijee  of  biitiii6Sf»  and  Ihodaty  of  the 
holder  doee  not  reqnire  Urn  to  give  the.  noUce  at  any. other  place. 
Ihid.    102. 

6.  C.  the  imdoraer  of  the  note,  at  the  time  it  fell  doe,  lived  in  a  home  in 

Georgetown,  Mcept  tlie  lower  fiont  room,  which  wm  occnpied  tepa- 
ntely,  aa  ajtore,  by  one  of  hle-#ons.  lliere  waa  a  leparate  entrance 
to  the  dwelling  part  of  the  houae  through  an  alley  or  paiatge,  apart 
from  the  elore,  which  led  to  the  upper  rooms,  and  back  buildings,  and 
yard  of  flko  house.  The  son  of  C.  who  occupied  the  store^  had  a  dwell- 
ing house  .aepaiate  from  the  store.  C.  was  at  that  Ume  post  laaster  of 
Georgetown,  and  kept  the  post  ofilce  in  another  part  of  the  town ;  where 
he  usually  transacted  his  private  business  as  well  as  that  of  his  office. 
0.  had  no  cdneem  in  his  son's  store,  but  he  was  frequently  about  the 
door.  Until  he  took  charge  of  the  post  office,  which  was  a  year  before 
the  note  fell  doe,  written  communications  and  notices  for  him  were 
sometimes  left  at  the  store,  and  were,  carried  by  another  of  his  sons, 
unless  when  he  Ibigot  it,  to  him.  After  C.  took  possession  of  tlie  post 
office,  if'notieea  had  been  left  at  the  store  for  C,  the  bearer  of  them 
would  have  been  directed  to  take  them  to  the  poet  office;  orfliey  would 
have  been  delivered  to  him  by  hia<soft  at  the  post  office,  if  recollected, 
or  if  they  had  been  seen  when  left  at  the  stoie.  The  notary  stated  that 
be  believed  die  notice  of  non-payment  of  Ifae  nofe  wae  lift  at  the  store, 
becaiMe  he  thonght  that  he  had  frequently  noticei  to«^glve  to  the  do- 
fondant,  an4,was  in  the  habit  of  leaving  them  at  the  stOie,  and  he  never 
bad'be^  hi  the  dwelUng  house,  or  hi  the  passage  or  alley.  Held,that 
ibis  notice  was  not  sufficient  of  non-payment  of  the  note,  to  charge  G. 
wlthafiibi]ltytopay4heftote.    TAs  itaidk  e/ fAe  CTMfsd  Atff «s  vs. 

7.  If  notice  of  the  non-payment  of  a  note,  alHiough  left  at  an  fanproper 

place,  was  neverthelees,  in  point  of  foot,  received. in  doe  time  by  the 
indoEfor,  end  so  proved,  or  could  from  the'evldence  hi  the  cause  be 
pffoperiy  pr^pimed  by  ttie  jury ;  it  is  sufficient  in  point  of  law  to  charge 
tiielndoiMr^    ML  .182. 

8.  The  law  hi  Kentucky  is  settled,  as  It  Is  biVbgbila  end  hktiib  Court; 

that  upon  Virginia  contracts  by  indomsiiaent  of  promissory  notes,  every 
reasonable  effort  mnit  be  made  to  recover  of  the  dnwer  by  suit,  before 
the  assignee  can  have  seeovee  against  the  assignor  or  indorser.  Th€ 
fimnk^ths  Uhiied  8UtU$  vs.  WiMger.    847. 

f .  It  la  open  tiie  qQasOon/what  constitutes  such  diligence,  timt  all  the  dif* 
fcuMes  arise  hi  suits  uponHheea  contracts.  And  certahdy  tills  Court 
eannol  be  called  upon  to  carry  the  obligations  hnposed  upon  assignees 
on 'this  poiiit,  frnthsr  than  the  state  courts  have  akeady  extended  them. 
mA.    848. 

10.  What  wiQ  be  considered  a  sufficient  eompUance  with  the  requisitioos  of 
tho  lawa'of  Xentocky,  Imposing  dlHgeoce  hi  tiie  prosecntlon  of  a  suit 
against  the  dhawer  of  a  note,,  by  the  faidortee.  In  order  to  charge  a  prior 

U.  The  dlsdmifa  of  an  hisolvent  under  the  statutes,  is  die  jnost  satisfretory 
evidence  of  insolvehcy.-  After  such  discharge,  it  is  not  requued  that 
IKOceas  of  elocution  shall  be  issued  agabMt  dm  party,  hi  order  to  con- 
fona  t»  thePipvuncOon  of  diligMce.    iM.-  848. 
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19.  Theeridenoe  in  the  cue  ww»  that  tlM  dtjr  w^  lbs  note  beeaina  dot, 
the  btnk  being  the  holder  thereof,  and  it  being  pi^Me  tiiteie,  after  the 
usual  banking  faoun  were  orer  it  was  delivered  to  a  notaiy  by  the  ofll* 
eers  of  the  bahic,  they  informing  him  mtthe  time  that  tiiere  weie  no  Itandf 
diere  for  iM  payment  Of  the  note.  This  was  a  ioflkienf  proof  of  doe 
demand  of  payment.  The  Martk  itfihe  Vhiied  8UUu  vs.  Cvneol.  649. 

It.  When  a  note  is  payable  it  a  bank,  it  is  not  neeessaty  U>  malce  any  per- 
sonal demand  upon  the  maker  elsewhere.  It  is  his  dotylo.  be  at  the 
bank  within  the  Visual  hours  of  business  to  pay  the  tme,  and  If  he  Mnila 
so  to  do,  and  a  demand  is  there  made  ojT  payment  by  the  holder  wftUn 
those  houlfs,  and  it  i^  refused  or  neglected  to-  be  made,  the  holder  Is  en-  ' 
iltled  to  maintain  his  action  for  such  dishonour.    Ibid,    M. 

14.  It  is  difficult  to  lay  down  iffiy  universal  nde  as  to  whlit  Is  due  diHgeDee . 
in  respect  to  notice  to  fndorsers.  Many  cases  mfist  be  decided  upon 
their  own  particular  dreumstances,  .however  deeiiable  it  BMny  be»  wImb 
practicable,  to  lay  down  a  general  rale.    IHd*    661. 

16.  Whennotlceissentbythe^ail,  itlssuaielentto  direct  k  t»  the  b^wB 
where  the  party  tildes,  if  It  Is  a  post  town;  if  it  is  not,  tlien  to  the  peal* 
office  or  post  town  neatest  to  his  residence,,  if  known.  Bat  the  nile» 
as  to.the  nearest  i>ost  ofBcoi  is  not  of  onlvenal  appMcatioii;  for  If  the 
party  Is  iq  the  habit  of  receiving  his  letters  at  a  more  distant  post  office, 
or  through  a  more  drcuiteus  route,  and  tlie  fiict  Is  known  tto  the  peisoD 
sen^ng  notice,  notice  sent  by  the  latter  mode  wlO  be  gcfid.  And  where 
the  party  is  fai  the  habit  of  receiving  Ills  letters-  at  various  post  offices, 
to  suit  his  own  convenience  or  business.  It  may  be  auffident  lo  send  It 
to  either.    Ihld.    661. 

16.  'A  suggestion  was  made  at  the  bar,tfaat  die'lettprto  the  indorser,  statlBg 

die  demand  and  dishonour  of  the  notOils  not  •ufficlent,  a|iileas1he  party 
sending  It  also  Informa'theiildorMr  dnithe  Is  looked  to  for  payment 
But  where  such  nodce  Is  seAt  by  the.holder,  or  by  his  osder,  it  neee9> 
saiily  Implies  such  a  responiibfllty  oTor. .  IHd,    66S. 

17.  Bins  of  exchange  drawn  In  one  state  of  the  anfon,  on  persons  living  In 
anoUier  state.parlake  of  tl^e  character  of  foreign  bllis,'and  oog^t  to  be  oo 
treated  fai  die  courts  of  the  United  StatM.    Biwfcftcr  ts.  JPMsy.   686» 

RE-ARGUMENT. 

The  Court  rdbsed  toiiear  a  re-etgunhentiipon  apoint  dedded  In  the  case  of 
Fulletton  et  al.  ns.  The  Bank  of  the  United  States,  1  FeUn^  612,  that 
die  act  of  die  legislature  of  Ohio,  relative  to  proeeedingi  against  parties 
to  ptomiaiory  notes;  had  been.well  adopted  u  a  rale  of  piaetlce  In  the 
courtsof  die  United  States  for  die  state  of  Ohio.  mUkHmyn.Tke 
Bank  qf  the  Um^fdSkU€9.    1G6. 

SLAVE. 

1.'  The  act  of  the  legi^ature  of  Blaryland,  passed  in  171^,  ch.  47,  Hoc  18,-  de- 
cfaues  '*  that  all  persons  capable. fai  law  to  make  e  valid  win  and  testae 
ment,  may  grant  fosedom  to,  and  effect  the  manumission  of  any  slave 
or  staves  belenging  to  such  peraqn  or  persons,  by  his,  her,  or  their  last 
will  and  lesUment,  and  such  manumission  of  any  slave  or  siaTos  may 
be  made  to  take  eflect  at  the  death  of  the  testator  or  testators,  or  ct 
such  odnsr  period  as  may  be  limited  In  sudi  last  wlH  and  testament  r 
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pipTid6d  alwAyf ,  thtt  do  miodmiMioD  by  hat  win  «iid  tafUmeat  fatii 
h%  effectual  to  give,  freedom  to  any  slave  or  slaves,  if  the  same  shall  be 
to  the  prejudice  of  creditors,  nor  unless  the  said  slave  or  slaves  riiall  be 
under  the  ag6  oJT. forty-five  years,  and  able  to  work^and  gain  a  sii^ 
.eieni  n^nnUnanu  and  livelihood  ai  the  time  th^fietdom  gioen  ohaU 
commence."  The  titoe  of  (reedom  of  the  appellee  in  this  case«  com- 
menced when  hft  wa;i  about  eleven  years  old.  .  Qeld*  that  his  manu- 
mission by  wiii  was  valid.  Le  Grand  vs.  DamalL  eS4. 
%,  'ne  court  of  appeala  of  Maryland,  has  decided  that  a  devise  of  property 
real  or  personal  by  a  master  to  his  slave,  entitles  the  slave  to  bis  freedom 
by  necessary  implication.  This  Court  entertains  the  same  ophiion. 
Ibid.    670. 

SPAIN. 

1.  Louisiuui. 

2.  Tiealiee. 

STATE  LAWS. 

1.  Whew  the  question  upon  the  eonstiuelhin  of  the  statute  of  estate  rehii- 

tive  to  jeal  property,  has  been  settled  by  any  judicial  decision  hi  thd 
state  where  the  hmd  lies ;  this  Court,  upon  the  uniform  principles 
adwpt^d  by  it,  would  recognise  that  decision  as  a  pact  of  the  loeid  law. 
Cfardner  vs.  Coflttis.    69. 

2.  Construcuon  of  the  kw  of  descents  of  Rhode  Island.    Ibid,    58. 

9.  The  act  of  the  legislature  of  BCaryland,  relative  to  %  devise  of  the  rea|^ 
estate  of  Intestates  In  certahi  cases,  in  directing  the  commissioners 
when  to  give  deeds  to  purchasers,  has  this  general  provision;  that  the 
commission  and  proceedings  thereon  shall  be  recited  in  the  preamble 
«f  the  deed.  It  certainly  could  not  have  been  intended  that  the  com- 
mission, and  all  the  proceedings,  should*  be  set  out  in  hme  verba.  If 
the  substance  of  the  proceedings  is  lecitM,  It  is  sufficient  I%omp$on 
▼s.  2blmte.    107. 

4.  The  law  appears  to  be  settled  In  the  states,  that  courU  will  go  far  to  sus- 
tain bona  fide  titles  acquired  under  sales  made  by  statutes  regorating 
sales  made  by  order  of  orphans'  courts.  Where  there  has  been  a  lair 
sale,  the  purchaser  will  not  be  bound  to  look  beyond  the  decree,  if  the 
facts  necessary  to  give  the  6ourt  jurisdiction  appear  on  the  fiice  of  the 
proceedings.    Ibid.    167. 

6.  The  law  of  Kentudcy  authorises  their  courts  of  chanceiy  to  make  decrees 
against  absent  defendants,  on  the  pubQcation  of  an  order  for  two 
months  successively  in  some  paper  authorised  to  make  the  publication, 
and  on  fixing  it  up  at  certain  public  places^  prescribed  by  the  act. 
This  publication  Is  considered  as  a  constructive  tervice  of  t|ie  process. 
The.supreme  cou^t  of  Kentuclcy  has  decided  thatthe  publication  must 
be  continued-  for  two  calendar  months.    Hunt  vs.  WichUffe.    214. 

6.  Cohstructioh  of  the  provisions  of  the  treaties  with  the  Indians,  made  by  the 
state  of  Georgia  relative  to  boundaries ;  and  of  the  acts  of  the  fegislature 
of  that  state;  relative  to  grants  of  land  within  its  territorial  limits,  and 
which  were  not  within  the  Indian  boundary  line,  as  defined  by  Ihe 
treaties  and  as  recognized  by  those  acts.  PaUer9*m*$  Uesee  vn. 
Jenks.    229. 
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t.  ir  the  state  of  Geoigli  hire  eonttmed  their  tvmQr  with  the  Cbenkee 
Indians,  by  any  aobaeqiient  acts  manifenting  an  undentanding  of  It; 
thia  Court  wooM  not  hesitate,  to  adopt  thitt  eonstniction.    Ibid,    2ML 

8.  If  the  ttate  of  C^rgia  has  praeacally  Settled  the  limits  of  FfanUfai 

county,  sQch  settledient  ought  to  have  been  conelaslTe  oli  the  cfacak 
eoflrt    Ibid.   9B2» 

9.  Under  the  sUtiittf  of  limltaUons  of  Tennessee^  of  ferenteen  hundred 

and  nhiety-seven,  a  posseMon  ofseven  years  is  a  proteetkin  only  when 
held  under  a  grant,  ^r  under  valid  mesne  conveyances*  or  a  paper  title, 
which  are  legally  or  efpiltably  connected  with  a  grant ;  and  a  Toid  deed 
Is  not  such  a  copveyanee  as  that  a  possession  under  it  will  be  prolectM 
by  the  statute  of  Umitations.    Le$$ee  tfPoweU  vs.  Barman,    241. 

10.  This  Court  has  fiequently  decided,  that  to  sustain  its  jurisdiction  in  ap- 
peaii  and  writs  of.  error,  it  la  not^necossary  to  state,  in  terms,  upon  the 
recoid,  that  the  conttittttlon,  or  a  law  of  the  United  Statee  waa  dnwn 
in  question.  It  ia  sidScient  to  brhig  the  ease  within  the  provislona  of 
the  25th  sectioa  of  the  judicial  act,  if  the  record  ahowa  that  .the  conatl- 
tutlon  or  a  tow  of  the  United  States  must  have  been  misconstrued,  or 
the  doMbn  could  not  have  been  made ;  or  that  the  conetltiitionallty 
of  a  state  law  waa  question^,  and  the  decision  waa  b.  favour  of  the 
partf  clalmfaig  under  such  Uiw.  WUkan  va.  1%$  Slack  Bird  Ortdt 
Manh  Compaa^.    260. 

11.  The  act  of  the  assembly  of  the  state  of  l>elaware,  by  which  the  cott« 
structton  of  the'  dam  .erected  by  the  plalntUGi  waa  authorised,  shows 
plainly  that  thia.  ia  one  of  those  many  creeka  passing  through  a  deep 
level  marsh,  adjoining  the  Delaware,  up  which  the  t^de  flows  for  some 
distance.  The  value  of  the  property  on  ita  banks,  muat  be  enhanced 
by  ezcloding  the  water  from  the  marsh,  and  the  health  of  Uie  Inhabi- 
tants probably  Improved.  Measuiea  calculated  to  produce  theee  ob* 
jects,  provided  they  do  not  coine  in  collision  with  the  powers  of  the 
generd  gDveiDment,<are,  undoubtedly,  within  those  whidi  are  reeerved 
to  the  statea.  But  the  measure  authorised  by  -this  aet,  slops  a  naviga-' 
hie  cfeelt,  and  must  be  supposed  to  abridge  the  righta  of  those  who  have 
been  accustomed  to  use  it.  But  this  abridgement;  ^mlese  it  comes  in 
lionfliot  with  the  constitution.  Or  a  law  of  the  United  Stafia.  Is  an  a&lr 
between  the  government  of  Delaware  and  Ha  citiseni^;  of  wKlch  thIa 
Court  can  take  no  cognizance,    tbid,    261. 

12.  S.  and  M.  held  land  in  Luzerne  counly,  Pennsylvania,  in  common  under 

a  Connecticut  title.  A  dirisien  of  the  land  waa  made  between'them, 
and  8.  became  the  tenant  of  M.  of  hie  part  of  the  land  thus  set  off  io 
severalty,  under  a  lease,-  to  be  terminated  en  a  notice  of  one  year.  8.' 
afterwards  obttlned  a  Pennsylvania  title  to  the  land  leaaed  to  him  by 
M.  and  on  a  trial  in  an  ejectment  for  4be  land,  brought  by  M.a^inst, 
S.,  the  court  of  common  pleas  of  Bradford  county,  Pennsylvania,  held 
that  S.  having  held  the  land  aa  tenant  of  M.,  co\ild  not  aet  up  a.tltlo 
against  his  landlord.  Upon  a  i%rit  of  error  to  the  supreme  court  of  Penn* 
sylvania  in  1825,  it  was  held  that  **  the  relatloo  between  landlord  and 
tenant  could  net  eziat  between  persons  holding  under  a  Connecticut  ti- 
tle:*' The  legislature  of  Pennsylvania,  on  the  8th  of  April  1826,  pasaed 
an  act  declaring  that  "  the  relation  of  landlord  and  tenant  should  oeIsC 
and  be  held,  as  fully  and  effectually  between  Connecticut  settloia  apd 
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PiaiiiiiylniAk  ctalauaito»  ••  between  citfaMOi  of  the  eomiponwMdth." 
The  caee  euoe  egeln  before  the  eupteiiie  eourt  of  PumeylyanU,  and 
the  Judgment  of  the  court  of  oommoo  plewV  Bfidford  county  in  It- 
▼our  of  M.  the  hmdloid,  wee  aiBiined ;  thet  court  having  decided  that 
the  act  of  aaaemUy  of  the  6th  of  April  18M,  was  a  conatltuflonal  act, 
and  did  not  fanpair  the  validity  of  any  contract.  8.  hrooghta  writ  of  enor 
to  thia  Court,,  ehdmfaig  that  the  act  6f  the  aaaembly  of  Penneylvania  of 
the  8th  of  April  I826»  was'  unconatitntional.  Held*  that  the  act  waa 
constitutional.    SaUerUtyB^MBUhewnn^   880. 

18.  Oljectiona  to  Ihe  Juriadietlon  of  thia  Court  have  been  frequently  made» 
on  the  ground  tiiat  thei»  waa  nothing  apparent  on  the  record  to  ralae 
thequeatlon  whether  the  court  from  which  the  caae  had  been  brought, 
had  decided  upon  the  constitntionality  of  e.  law,  ao  that  the  caae  wae 
widihi  the  proviaiona  of  ttfelOth  aeetion  of  the  Judiciary  act  of  1780. 
'  Thia  haa  given  oecaalon  for  a  criticai  damination  of  the  aeetion,  which 
haa  reauhed  In  the  adoption  of  certain  principlea  of  conetruction  appli- 
cable to  It.  Obe  of  thoae  principlea  ia,  that  if  the  repuf^nancy  of  a 
atatvta  of  a  atate,  to  the  conatitution  of  the  Uirited  Statea,  waa  drawn 
faito  queetkm,  or  If  that  queation  was  applicable  to  tfa4  caae,  this  Court 
haa  juriadietlon  of  Ihe  cause ;  although  the  record  ahouki  ndt  in  tenna 
state  a  mlaconatructlon  of  the  conatitution  of  the  United  Statea ;  or  that 
the  lepugnancy^  of  the  atatute  of  the  state,  to  any  part  of  that  constitu- 
tion, waa  drawn  hito  queation.    IHd,    409. 

14.  There  is  nothing  hi  the  construction  of  tho  United  States  which  fori>ida 
the  legiabture  of  a  atate  to  exercise  judicial  fonctiona.    Ibid.    418. 

16.  Iliera  ia  no  part  of  the  conatitution  of  the  United  Statea  which  appliea 
to  a  atate  law  which  divested  rights  vested  by  Uw  in  an  individual, 
provided  its  eflbct  be  not  to  ioipalr  the  obligation  of  a  contract.  IHd. 
418. 

18^  In  Oie  caae  of  Fletcher  es .  Peck,  6  Cranch^  87,  it  waa  stated  by  the 
Chief  Juatioe,  that  it  might  well  be  doubted  whether  the  nature  of  ao- 
ciety  and  of  goveininent  do  not  prescribe  some  limits  to  Ihe  legisktive 
power,  and  ho  aaka,  *'  if  any  be  prescribed,  where  are  they  to  be  found, 
if  the  property  of  an  individoal  iairly  and  honestly  acquired,  may  be 
aelMd  without  compensation/"  It  is  no  where  inilmated  in  that  opi- 
nion, that  a  atate  statute  which  divests  a  vested  right,  is  repugnant  to 
4heconstituaon  of  the  United  States.    Jhid.    413. 

17.  Thia  CoQrt  can  perceive  no  suffident  grounds  for  declaring  that  the  le- 
giahiture.of  Ohio  might  not  repeal  the  law  of  that  atate  hy  which  the. 
court  of  common  pleas  was  authorised  to  direct,  iu  a  summaiy  way,  the 
aale  of  the  lands  of  an  intestate.  '*  Jurisdiction  of  all  probate  and  tes- 
tamentary mattera"  may  be  completely  ezerciseid  without  possesshig 
the  power  to  order  the  sale  of  the  lands  of  an  intestate.  Suc^  Jurisdic- 
tion does  not  appear  to  be  identical  with  that  power,  or  to  comprehend 
it.    27i€  Bank  of  HamiUon  y a.  Dudley* $  hcir$.    524. 

18.  Ihe  occupant  chdmant  Uw  of  Ohio,  which  declares  that  ao  occupying 
claimant  shall  not  be  turned  out  of  possession  uuiil  ho  shall  be  paid  for 
lasting  and  valuable  improvements  uuule  by  him,  and  directs  the  court 
jn  a  suit  at  laW,  to  appoint  Gi>mmii0iofien»  tu  value  the  saloe ;  is  repug- 
nant to  the  seventh  amendment  of  the  constitution  of  the  United  States, 

Vol.  1L— 4  R 
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irUfh  dedaraa  that  "in  suit*  at  eommoa  law^  wliaro  the  value  in  con* 
tioverty  tbaU  exceed  twenty  doUan,  the  rigbt  of  tM  by  Jury  ihaO  be 
- pieterred."  The  compeDaation  for improvemeDta M a  iuitat eonuabn 
I«r,  and  muaC  be  submitled  to  a  jury.    iUd.    625. 

19.  Adautting  that  the  leglilature  of  Ohio  can  give  an  oeeapant  tialoant  a 
rif.lit  to  the  value  of  his  improvementa,  and  .aothoriae  Una  to  retain 
poiaeaaion  of  the  land  ho  haa  improved,  until  he  ahall  have  received 
.that  value ;  and  aaramlng  that  (hey  may  annex  conditioni  to  the  chanfe 
of  poaieaaion,  which,  to-iiw  aa  they  are  conatituUonal,  mutt  be  leq^tp 
ed  in  all  courts;  atill,  the  legislature  cannot  cfa  nge  radically  the  mode 
•of  proceeding  p^escdbed  ibr  the  courts  of  the  United  Statee,  or  direct 
those  courts  in  a  trial  at  coi«mon  law  to  a«fpoint  commiaiieiieia  for  the 
decision  of  questions  which. a  court  of  common  law  muat  submit  to  a 
Jury.    Jbid.    626. 

20.  The  InabiUty^of  the  courts  of  the  United  States  to  proceed  mrtulta  «t 
common  law,  4n  the  mode  prescribed  by  the  occupant  Uw  of  Ohio ^  does 
not  deprive  the  oeco^Mnt  of  the  benefit  intended  him.  The  modes  of 
prac.eecfing  'wfiieh  belong  to  courts  of  chanceiy,  are  adapted  to  the  exe- 
cutiMi  of  the  bw  ( and  to  the  equity  side  of  the  court  he  may  apply  for 
relief.  Sittirig  in  chancery  it  can  appoint  commissionefs  to  estimate 
impiovements,  as  wel]  as  rents  and  profits^  and  can  enjoin  the  execution 
of  the  judgment  at  law,  until  its  decree  shall  be  complied  with.  If  any 
part  of  the  act  be  unconstibudnal,  the  ptDvisionsof  that  part  may  be 
disregarded ;  while  foil  effect,  will  be  given  to  such  as  are  not  repugnant 
to  the  constitution  of  the  state,  or  the  ordinaniSe  of  1787.  Hie  question 
whether  ai^  of  tu  provisions  be  of  this  description,  wiH  properly  ariae 
in  the  suit  hrou^t  to  carry  them  into  efiect.    Ibid.    626, 

21.^J1ie  act  of  the  legistotore  of  Bfaiyland,  passed  fai  17iM(,  ch.  47,  see.  18, 
'  deelarea  "  that  all  persons  capable  in  law  to  make  a  valid  wiD  and  testr- 
ment,  may  giant  freedom  to,  and  effect  the  manumission  of  any  slave 
or  slaves  belonging  to  such  person  or  persons,  by  his,  her,  or  their  faupt 
win  and  testament,  and  such  manumission  of  any  sUve  or.alaves  may 
be  made  to  take  effect  et  the  death  of  the  testator  or  tea^tois,  or  at 
such  other  period  aa'  may  be  limited  in  such  laat  will  and  testament; 
pi^ided  always,  that  no  manumission  by  last  will  and  testament  shall 
"be  effectual  to  give  freedom  to  any  slave  or  slaves.  If  the  same  diall  be. 
to  the  prejudice  of  creditors,  nor  unless  the  said  slave  or  sitfves  rbaB-be 
under  die  age  of  forty-five  years,  ami  able  to  work  an4  gain  'a  sij)l- 
eUnt  maintenanee  and  UoeUhood  ai  the  Hme  thefieedom^ghen  ekaU 
commeitce."  The  time  of  freedom  Of  the  appellee  in  this  case,  com- 
menced when  ho  was  about  eleven  years  old.  Held,  that  his  manumis- 
iion  by  will  was  valid.    Le  Grand  vs.  DcamaU.    664. 

tt.  The  court  of  appeals  of  Maryland,  has  decided  that  a  devise  of  property 
real  or  personal  by  e  master  to  his  slave,  entitles  the  slave  to  his  free- 
dom by  necessary  implication.  This  Court  entertains  the  same  opin- 
ion.   JbH,    670. 

28.  This  being  a  suit  upon  a  local  statute,  gi?tdg  a  particular  remedy,  in  the 
nature  of  a  foreign  attachment,  against  garnishees,  who  possess  goods, 
effects,  or  credits  of  the  principal  debteo^  the  decisions  which  have 
lieen  made  on  the  cdnstmction  of  that  statute- by  the  state  court  of  Mas- 
sachusetts, are  entitled  to  great  reapect ;  and  ought,  in  confomiily  to 
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the  vtilbnp  practice  of  this  Court,  to  govern  its  decltEons.  BtmH  ti^ 
pUer.  678. 
M.  Whetfe  Older  e  .Tohmtaty  uslgnmeiit  of  an  iniolvent  debtorj|lbe  pm- 
ceedi  ofall  the  property  rece4ired  by  the  asalgoeet  undep  ^e  asalgii- 
ment  are  ineofficieDt'to  pay  the  amount  of  the  jiist  debti  andi  dnitenda 
due  to. the  aasigneea  ;  the  eatabUahed  doctrine  in  Maaaachnaettala,  that 
the  aasigneea  cannot  be  holden  as  tniateea  of  the  debtor,  to  the  leredl- 
tor  who  ia  the  plafaitiff  hi  an  attachment,  so  aa  to  be  chargeable  to  him 
ip  the  anit.  Even  if  the  afaignment  were  held  to  be  constructively 
fraudulent  in  point  of  .law,  they  would  be  entitled  to  retain  tlieir  own 
bona  fide  debts;  for  as  to  those,  tlie^etand  upon  equal  groundl  with 
any  other  creditors.  Thia  iaundeistood  to  be  the  clear  result  of  the 
cases  decided  in  Maaaaehusetts;    iMd.    6T8. 

25.  The  act  of  the  legisktore  Of  Maryland  of  1793,  Incorporating  the  bank 
of  Columbia,  one  of  the  sectiona  of  which  gives  to  the  bank  a  summary 
proceeding  agaloat  debtors  to  the  bank,  did  not  Intend  to  Interfere  with 
any  legal  defen<^e  against  the  claim  of  the  bank  the  party  might  have. 
It  doea  not  prescribe  the  nature  of  that  defepce,  or  deprive  him  of  ahy 
which  might  have  been  used,  had  the  aetiob  been  commenced  in  the 
usual  way.    The  Sank  of  Colwnbia  vs.  Sweeney,    671. 

26.  J.  J.  diedin  New  Hampshire,  seised  of  real  eatale  in  Rhode  laland, 
having  devised  the  aame  to  his  daughter,  an  Infant.  His  executrix 
proved  the  will  in  New  liampshire,  and  obtsined  a  license  from  a  pro- 
bate  court,  in  that  state,  to  sell  the  real  estate  of  the  testator  for  the 
payment  of  debts.  She  sold  the  real  estate  in  Rhode  Island  for  that 
purpose,  and  conv^ed  the  same  by  deed ;  giving  a  bond  to  procure  a 
confirmation  of  the  conveyance  by  the  legislature  of  Rhode  Island. 
The  proceeds  of  the  aale  were  appropriated  to  pay  the  debts  of  the  in- 
testate. Held,  that  the  act  of  the  legislature  of  Rhode  Island,  which 
Confirmed  the  title  of  the  purchasers,  was  valid.  The  legislative  and  judi- 
cial authority  of  New  Hanipshire  were  bounded  by  the  territory  of4hat 
state,  and  could  not  be  righlfully  exercised  to  pass  estates  lying  in  another 
atate.  The  sale  of  real  estate  in  Rhode  Island,  by  an  ezecutriz',  under 
a  lieense  granted  by  a  court  of  probate  of  NcW  Hampshire,  was  void ; 
and  a  deed  ezecuied  by  her  of  the  estate  was,  projnrio  vigore*  inopera- 
tive to  pass  any  title  of  the  teatafor  to  any  lands  described  therein. 
WUkmean  vs.  Leland  et  al    655. 

27.  By  the  laws  of  Rhode  Island,  the  probate  of  a  will.  In  the  proper  pro- 
bate court.  Is  understood  to  be  an  indispensable' preliminary  to  establish 
the  right  of  the  devisee,  and  then  his  title  relates  back  to  the  death  of 
the  testator.    Jhid,    655. 

STATUTE  OF  FRAUDS. 

1.  In^eaaes  not  absolutely  closed  by  authority,  this  Court  has  always  ex-- 
pressed  a  atrong  Inclination  not 'to  extend  the  operation  of  the  atatute 
of  fraudaso  as  to  embrace  original  and  distinct  prttmises,  made  by  dif- 
rent  persona  at  the  same  time  upOn  thA  rame  iteneral  conaideration. 
TawneUy'y.  SttmralL    182. 

^.  If  A.  says  to  B.,  pay  ao  much  money  to  C.  and  I  will  repay  it  to  you.  It 
is  an  original  independent  promise;  and  If  tiie  money  Is  paid  upon  the 
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fiiith  of  it,  it  has  1>eeii  alwtyf- deemed  an  obUgttoiy  eoDtraet,  eren 
though  it  b«  by  parol ;  boi^pniie  there  U  Uk  oiigiilal  eSniideratioD  moTing 
between  the  Immediate  peitiei  to  the  contract    IbUL    188. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

1.  The  city  coibdl  of  Cliarleetonv  OKeidting  *n  inthoHty  under  the  state 

of  Soath  Cerolftoa,  eni^cted  an  otdSnailce,  by  which  a  tax  waa  imposed 
on  the  six  and  sofien  p^r  cent^  ^tock  of  the  United  States;  andhi  the 
court  of  common  pleas  of  the  Chariestion  district»an  application  was 
roadefor  a  prohibition  to  restiain  them  from,  levyhig  the  tax,  on  the 
ground  that  .the  ordinance  yiolaM  Hie  oonstftutidn  of  the  United 
States.  The  prohibition  was  granted,  and  .the  proceedings  In  the  case 
were  removed  to  the  constitutional  eourt^  the  highest  court  of  law  of 
the  state ;  and  in  that  court  it  was  Jield  that  the  ordinance  .did  not  vio- 
Iste  the  coosUtiition  of  the  United  States,  and  a  writ  of  error  was  pro- 
secuted on  this  .declslonlb  this  ^oifrt.  Held,  that  the  ^ues^lon  decided 
by  the  conAfluUonal  court,  ,wte  the  very  iplestifon  on  whi<^  the  revis- 
ing power  of  this  Court  is  to  be  eiercised.  Wuton  €t4l.  vs.  Tht  CUy 
CoiMcAqfCharUiUm,    464. 

2.  The  power  of  this  CouK  to  revise  the'Jtdgments  vf  irtate  tribunals,  de- 

pends on  tike  26th  section-  of  the  jodiciaiy  act.  That  section  enacts  ' 
**  that  a  final  judgment  or  decree  .In  any  suit  in  the  highest  court  of  law 
or  equity  of  a  state,  in  which  4.  decision  in  the  suit  could  be  had," 
where  is  drawn  in  question  the  ndidlty  of  a  statute,  or  of  an  authority 
exercised  tmder  any  state,  pn  the' giousul  of  their  being  repugnant  to 
the  constitution,  treaties  or  Jaws  of  th4'  United  States,  and  the  decision 
is  in  fatonr  of  their  yalldity, "  may  he  re-ezainlned,  and  reversed  or  af- 
firmed in  the  Supreme  Courf  Of  the  United  SUtes.*'    Ibid.    488.  * 

3.  A  writ  of  error  to  this  Court- may  i>e  prosecuted  where,  by  the  judgment 

of  the  highest  court  of  the  state  of  South  •Carolina  a  prohibition,  issued 
in  a  state  court,  to  prevent  the  levying'of  a  tax' which  was  Impoied  by  a 
law  repugnant  to  the  constitution  of  the  United  States,  was  refused  on 
the  ground  that  the  law  was  not  so  repugnant  to  the  constitotlon. 
md.    464.  . 

4.  The  term  milk  is  certainly  a  very  comprehensive  one,  and  Is  understood 
to  apply  to  any  proceeding  in  a  4ourt.oC justice;  in  which  an  Individual 
pursues  that  remedy  in  a  court  of  justice  which  the  law  a^Rnds  hhn. 
md.    464. 

6.  The  words  "final  judgment,"  in  the  2ftth  section  oi  the  jodldaiy  act, 
must  be  understood  In  the  section  under  consideration  as  applying  to 
aU  judgmeoti  and  decrees  which  determine  the  particular  caote ;  and  It 
Is  not  required  that  such  judgments  shall  finally  decide  upon  the  rights 
which  are  litigated,  that  the  same'  shall  be  within  purview  of  the^ei^- 
tion.    Ibid.    464. 

6.  The  judicial  department  of  every  government  is  the  rightful  expodtor  of 
Its  laws,  and  emphatically  of  its  supreme  law.  If  in  a  case  depending 
before  any  court  a  legislative  act  shall  conflict  with  the  constitution.  It 
if  admitted  that,  the  court  must  exerdte  its  judgment  on  both,  and  that 
the  constitution  mast  control  the  act.  The  coyrt  must  determine  whe- 
ther a  repugnancy  does,  or  does  not  exist,  and  In  making  this  determi- 
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DfttioD  mutt  construe  both  Inftromonti.  Thftt  Ht  eoDstrocUon  of  the 
one  »  authority,  while  Its  cmMtroction  of  the  other  is  to  be  4isreg;srded» 
is  s  proposltioo  for  which  this  C^rt  ctn  pereeiTO  no  retson.  The' 
Bank  ofBamtUon  ?s.  DiidZ^'s  ieir9.    624. 

TENNESSEE. 

eoDstrnetion  of  the  statute  of  Ihnitttions  of  Tennessee,  reblive  to  possession 
ofJands.    Ztueecf  Powell  v.  Barman,    241. 

TREATIES. 

1.  A  traety  is  In  its  netore  a  contract  between  two  nations,  not  a  legblative 

act.  It  does  not  geneially  effect  of  itself  the  obf  ect  to  be  accomplished, 
especially  so  far-  as  its  operation  is  infira-tenitorial ;  but  Is  carried  into 
eiectttloii  by  the  sovereign  pOwer  of  the  respective  parties  to  the  instru- 
ment,   fbsfer  e<  oL  Ts.  Wa$an.    814. 

2.  In  the  United  States  a  dlflarent  principle  is  established. '  Our  consatu- 

tion  dMares  a  treaty  to  be  the  law  of  the  land.  U  is  eonsisqoently  to 
be  regarded  in  courts  of  justice  as  equivalent  to  an  net  ol  the  legislature, 
wheoever  it  opemtes  of  itself  without  the  aid  of  any  IsgfslatiTe  provision. 
But  when  the  terms  of  the  atlpulatlon  import  a  eoBtmet,  when  dther  of 
the  parties  engage  to  tierform  a  particular  act,  the  tteaty  addresses 
itself  to  the  potttical,  not  the  judicial  department;  and  the  legislature 
must  execute  the  contract  before  it  can  become  a  nde  for  the  Court 
Ibid.  814 
.    'S.  Louisiana. 

THE  UNITED  STATES. 

For  all  national  purpotes  emBraced  by  the  federal  constitution,  the  states 
and  the  citizens  thereof  are  one,  united  under  the  same  sovereign  aut 
thority,  and  governed  by  the  same  Uws.  In  all  other  respects,  the 
states  are  necessari^  foreign  and  taidependent  of  each  other.  ButJoMr 
vs.  JMey.    690. 

USURY. 

1.  The  branch  bank  of  the  United  States,  at  Lexington,  Kentucky,  ditcouQt- 

ed  a  promissory  nbte,  reserving  interest  thereon,  at  the  rate  of  six  per 
centum  per  annum ;  it  being  agreed  that  the  owner  of  the  note  should 
receive  the  proceeds  of  the  discount  in  notes  of  the  Bank  of  Kentucky, 
at  their  nominal  value,  although  the  same  were'at  the  time  of  no  greater 
current  value  than  fifty-four  per  cent,  of  the  said  nominal  value.  Held, 
that  the  contract  was  usurious,  and  void;  and  that  the  bank  could  not 
recofer  of  any  of  the  parties  to  the  discounted  note.  The  Sank  of 
(he*DhUedSiaU$v9.  Owens.    827. 

2.  A  firaud  upon  a  statute  is  a  violation  of  the  statute.    Ibid.    6S6. 

S.  A  profit  made,  or  loss  imposed  on  the  necessilies  of  the  borrower,  what- 
ever form,  ehape,  or  disguise  it  mhy  assume,  where  the  treaty  is  for  a 
loan,  and  the  capital  is  to  be  returned  at  all  events,  has  always  been 
adjudged  to  be  so  much  profit  taken  upon  a  loan,  and  to  be  a  violation 
of  those  laws  which  limit  the  lender  to  a  specific  rate  of  interest. 
AcconUng  to  this  principle,  the  lender  in  this  case  has  taken  forty-six 
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pereeDt  lot  three  ytart,  of  ftttb^  At0  of  aDoot  fiflMo  per  ceol.  per 
itmiim  above  hifpreto^bed  interest  l^it  if  eoDtiary  |o  the  piovukiov 
of  the  charter  of  OietenAEGf  the  OniM  StatM^  and  agaibst  lev     /M. 

ttr. 

4.  Reunring  intereet  ae  dteeotfllt,  is  the  mmi  aa  taking  the  saiAe;  &iice  St 
cannot  Im  pennltled  by  kw  to  stipulate  for  the  reoeipi  er  leperyatioo  of 
that  wUchftlaMperiDitM  toieeeive.  Id  thoae  inttucei hi irtiich 
cooiti  iucLcaUed  upon  to  infficC  penalties  upon  Uie  lender,  whether  a 
cfHlor  erlminal  form  of  action,  it  is  necessarily  otherwise ;  for  4iiere  die 
actual -receipt  is  generally  necessary  to  consmnmate  the  offence.  Bat 
where  the  restrictive  policy  of  a  law  alone  is  tn  contemplatfion,we  hold 
it.to  be  an  universal  rul^,  that  it  is  milawjul  to  oOntiact  todo  that  which 
it  is  unlawful  to  do*    Oid,    688. 

6/  The  charter  of  the  bank  of  the.Unlted  SUtss  forbids  the  taking  of  a  greatisr 
nite  of  interest  than  siic  per  centum,  but  It  does  not  dechm  a  contiiet 
en  wMch  a  gveater  ibterest  has  been  taken  or  reserved,  to  be  veld. 
C(ach  M  contract  is  void  upon  general  piindplee.  Courts  Of  justice  araf 
ihstltiUed  to  ear^'into  effect  the  Uws  of  a  country,  and  they  caniMit 
heeoBB  fiKfliaiy  lo  the.  vioktion  of  those  lawe*.  ^lieie  can  be  no  dvil 
right  where  flSere  can  be  no  legal  remedy;  and  there  can  be  no  legpl 
IMnedy  for  that  which  is  itself  illegal.    IM.    638. 

WASTE- 

.1.  Action  on  the  case  against  the  defendant  for  waste,  conanitted  by  hbn 
while  tenant  of  the  plaintilf,  the  owner  of  the  reversionary  interest,  by 
pulling  down  and  removing. ftom  the  demised  premised,  a  dweffing. 
house  erected  thereon,  and  attached  to  the  fieehold.  The  question 
•raised  in  the  ease  was,  what  fiitores  erected  by  the  tenant  during  his 
tenn  are  movable  by  him.  The  general  rule  of  the  common  law  un- 
doubtedly is,  that  whatever  is  once  annexed  to*  the  freehold  becomes 
part  of  it,  and  cannot  be  afterwards  removed,  except  irjr  him  who  is 
entitled  to  ihe  inheritance.  This  nile,  however,  never  was  inflexible, 
and  without,  exceptions. .  It  was  construed  most  strictly  between  exe« 
outor  and  heir,  in.  favour  of  the  latter;  and  more  liberally  between 
tenant  for  Ufe  and  in  tail,  an'd  nemainder-man  or  reversioner.  In  fiivour 
of  the  former;  and  tenant,  in  favour  of  the  tenant  A  more  extensive 
exception  to  the  rule  has  been  of  toures  erected  ibr  the  purposes  of 
trade.  ..Fixtures  which  were  erected  to  cany  on  trade  and  manufat- 
turts,  were  from  an  early  pedod  of  the  law  allowed  to  be  remoyed  by 
the  tenant,  during  his  term;  and  were  deemed  personalty  for  many 
Ottier  purposes.    Jbid.    143. 

2.  It  might  deserve  conilderatioo,  whether,  if  the  nila  of  the  common  law' 
of  Sngland  which  prphibitsdie  removal  of  fixtOres  erected  by  the  tenant 
ibi  agricultural  purposes,  were  not  previously  adopted  in  a  state  by 
•some  authoritative  practice  or  adjodication;  it  ou|^  to  be  assumed  1^ 
this  Court,  as  a  part  of  the  jurisprudence  of  such  state,  upon  the  mere 
foothig  of  Its  existence  in  the  common  law.    Urid,    145. 

8.  The  question  whether  fixtures  erected  for  the  putposes  of  trade,  are  or 
are  not  i^movahle  by  the  tenant,  does  not  depend  upOn  the  form  or 
size  of  the  bOihHng  *  wbetber^t  hes  a  brick  foundation  or  not,  or  is  one 
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or  two  Btbries  Ugh,  or  hu  a  biiek  or  other  chimney.  '  The  eole  quee- 
tion  if,  whether  it  is  designed  for  the  purposes  of  tr«Je  or  not.  Ibid^ 
146. 
4.  If  the  house  were  built  principally  for  e  dwelling  house  for  the  (anrily, 
independently  of  carrying  on  a  trade,  then  it  would  douhilesB  be  deem- 
ed a  fixture  falling  under  the  general  rule,  and  irremovable.  But  if  the 
residence  of  the  family  were  merely  an  accessary  for  the  moss  benefi- 
cial exercise  of  the  trade,  and  with  a  view  to  superior  accommodatioi^ 
in  thia.nartieolar.  than  it  is  within  the  Axeention.    Bfid.    147* 


ERRATA. 

VOL.1. 

Page  178,  line  11,  for  "  Tawny"  read  **  Tany.'* 
217,  2,  for  "  deyiation"  read  "  dooation." 

601,         26,  for  ''  asiamed*'  read  ''  not  receiyed.'* 
601,         37,  after  '« present"  add  ''  case." 
460,         29,  for  "  barrier"  read  "  waiver." 

for  "  Cox"  read  «  Coxe"  paanm. 

VOL.  IL 

Page    91,  line  21,  for  '^  materially"  read  '*  naturally." 
1 10,         23,  before  "  course"  put "  the.!' 
120,         16,  for  ^*  confederations"  read  ^^considerations." 
449,  last  line,  for  ^^  distraining"  read  ^^  restraining." 

487,  line  38,  for  ^''over  the  party  made"  read  ^'over  of  the 

party  sued." 

488,  1,  for  -*  parties"  read  "  persons," 
683,         31,  for  •*  leases"  read  "  rises." 
683,         36,  for  "  particular"  read  "  public." 
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